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ADVERTISEMENT. 


Tue volume of Condensed English Chancery Reports now published con- 
tains the cases reported by Mr Russell in the Second, Third, and Fourth 
volumes of his Reports in the High Court of Chancery. It comprehends 
the decisions of Lord Eldon and Lord Lyndhurst from 1825 to 1828. 

The First volume of Mr Russell’s Reports was reprinted in this country 
anterior to the publication of the Series of Condensed Chancery Reports ; 
and may be obtained from any bookseller. In order, however, to give 
completeness to the third volume of this Series, a syllabus of the matters in 
the cases of First Russell has been made, and will be found under the 
appropriate heads in the Index. 
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Between William Richard Pole Tylney Long Wellesley, 


James Fitzroy Henry William Pole Tylney Long Welee, 


lesley, and Victoria Catherine Mary Pole Tylney Long — 


Wellesley, Infants, under the Age of Twenty-one Years, 
by the Honourable Philip Pusey, their next Friend, Plain- 
tiffs, and Charles Henry Duke of Beaufort, and Others, 
Defendants. | 


2 Russell, 1. 


Nov. 5, 7, 9, 1825. Feb. 21, 24; Mar. 17, 18, 21; April 18,1826. Jan. 16, 17,18, 22, 25, 27, 
29 and Feb. 1, 1827.—Jurisdiction of the court to control the legal rights of a father over 
his children, on the ground of his immoral conduct. 


CATHERINE POLE TYLNEY LONG, being entitled, in fee-sim- 
ple, tocertain estates, and tenant for life of other estates, with remainder 
to her first and other sons in tail male, the whole producing an income of 
about 40,0002. a-year, intermarried, in March 1812, with William Wel- 
lesley Pole. By her marriage-settlement, an income of 13,000/. a-year 
was secured to her as pin-money. Subject to the payment of that annuity 
and of certain other sums, a life-interest in those estates of which she had 
the fee, was given to her husband, a power being reserved to him and her 
to charge them by way of mortgage with the sum of 100,000/.; and the 
entailed estates were settled on him during the joint lives of himself and 
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his wife. The three infant plaintiffs were the only issue of the marriage. 
‘Though the 100,0002. had been raised, Mr Wellesley became so em- _ 


‘ barrassed in his pecuniary circumstances, that, in 1521, he was compelled 
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to take refuge from his creditors by withdrawing to the continent, where 
he lived on the separate property of his wife. He and his family, after 
spending some time in France, took up their abode at Naples, in 1822; and, 
about the end of May 1823, they renewed their acquaintance with a Mrs 
Bligh, who had been formerly known to them, and who, along with her 
husband, had just arrived in that city. On the 31st of July following, 
Mrs Bligh quitted her husband’s house, in consequence (at least such was 
the general rumour) of an illicit intercourse which had commenced between 
her and Mr Wellesley. To contradict this report, Mr Wellesley made an 
affidavit before the British vice consul, denying that any such intercourse 
had taken place, or that he had ever visited Mrs Bligh, except in an open 
manner; and he prevailed upon his wife to give countenance and protec- 
tion to that lady, and to admit her into her house. In the following. 
October, Mrs Bligh travelled with the family from Naples to Albano, 
and, joining them at Florence a few days afterwards, continued to reside 
with them; but, after some time, the circumstances which occurred there 
induced Mrs Wellesley to communicate to Mrs Biigh that it was neces- 
sary for her to quit their house, and to seek the protection of her own 
friends in England. 

Accordingly, in December 1823, Mrs Bligh quitted, in appearance, Mr 
Wellesley’s family. In fact, however, she remained in an apartment in 
the same hotel till the April following, when the fact came accidentally to 
Mrs Wellesley’s knowledge; and, during the whole of that interval, Mrs 
Bligh was in constant intercourse with Mr Wellesley. In May 1824 Mr 
and Mrs Wellesley arrived in Paris, whither Mrs Bligh had gone before 
them. Mrs Wellesley immediately wrote to her husband’s father, Lord 
Maryborough, requesting him and Lady Maryborough to come to her as- 
sistance; expressing at the same time her readiness to continue her affec- 
tion to husband, notwithstanding what she called ‘his profligate and un- 
principled conduct,”’ and even to sacrifice part of her own fortune, in 
order to make a provision for Mrs Bligh, if he would separate himself 
from that woman, and never visit her more. Lord and Lady Marybo- 
rough hastened to Paris, but were unable to detach their son from the 
connexion he had formed. His wife then wrote to him, declaring that 
the treatment she had for many months endured from him, had been such 
as she could no longer submit to, and that she was resolved to separate 
from a husband ‘ who, in conduct, had already abandoned her.”” Shortly 
afterwards she returned to England, with the purpose of living separate 
from him. He consented that the children should go with her, and wrote 
her a letter, in which he observed that, « having, with deep infliction of 
suffering to his feelings, assented to a separation from his children, he 
considered it was not much to request and hope that she would attentively 
follow his wishes with regard to their treatment.’? Mrs Wellesley, in 
her answer, expressed the great satisfaction she felt at her children being 
allowed to accompany her; and assured him that, as far as should lie in her 
power, she should be happy to attend strictly to the wishes he had ex- 
pressed, and to the instructions he had given for their management. 

Mr Wellesley remained on the continent, residing with Mrs Bligh at 
Paris, Dieppe, the Hague, and other places. Early in June 1825, his 
wife resolved to institute proceedings for a divorce in the ecclesiastical 
court, and this her resolution was made known to him. About the 25th 
of that month he and Mrs Bligh came to England; but his return was 
not known to his family or to his wife till the evening of the 7th of July, 
when he went to the house in London where his wife was residing. Mrs 
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Wellesley, alarmed and surprised at hearing his voice, escaped with her 
daughter from the house without seeing him, and took refuge with her 
uncle. On the following day she caused a bill to be filed in Chancery, 
with a view to make the infants wards of court, and to protect them 
against the attempts which, it was apprehended, the father might make 
to obtain possession of their’persons, and to remove them abroad. On 
the same day he was served with a citation for a divorce at her suit. 

Mr Wellesley and Mrs Bligh returned immediately to the continent; 
and Mrs Wellesley gave notice to the trustees of her marriage-settlement to 
discontinue the annual payment which she had hitherto caused to be made 
to him out of her pin-money. 

On the 12th of September she died; having, five days before, enjoined 
her sisters, the Misses Long, to resist every attempt which Mr Wellesley 
might make to remove the children. After her death the infants remained 
under the care of their aunts; Mr Pitman, a tutor selected for them by 
their father, who had been with them during the whole of the time they 
had spent abroad, and ever since their return to England, continuing to 
reside with them. 

On the 30th of September a bill was filed in their name, by their next 


friend, against the persons in whom the legal interest in their mother’s . 


estates was vested, praying that the usual accounts might be taken; that 
the portions of the two younger plaintiffs might be raised; that a proper 
person might be appointed to have the care of the persons of the three 
infants during their minorities; and that an allowance might be made for 
their maintenance. The bill was afterwards amended, for the purpose of 
adding formal parties. 

In the mean time, Mr Wellesley was residing in France with Mrs 
Bligh, who had there given birth to a child, the offspring of their illicit 
connexion. After the death of his wife, he made repeated applications to 
the Misses Long for the custody of his children, directing at first that they 
should be sent abroad to him, but subsequently stating that he was only 
desirous that they should be taken to the family-seat in Wiltshire. With 
these applications the Misses Long refused to comply, and in their refusal 
they were sanctioned, as they alleged, by the approbation of the nearest 
relations of the infants, as well on the father’s as on the mother’s side. 

In October 1825 Mr Wellesley caused a writ of habeas corpora to be 
issued from the Court of King’s Bench, and served on the solicitor of the 
Misses Long, for the purpose of obtaining possession of the persons of the 
infants. On the 3d of November, and before the return of the writ, a 
petition in the cause was presented to the Lord Chancellor, in the names 
of the infants, alleging that Mr Wellesley, who was then resident in 
France, intended to remove them out of England, and praying that he 
might be ordered to desist from prosecuting the writ of habeas corpora, and 
from taking possession of the persons of the infants, or attempting so to do. 

This petition came on to be heard on the 5th day of November 1825; 
and, after considerable argument, the Lord Chancellor having intimated his 
opinion that the circumstance of Mr Wellesley being thenresident in France 
was alone sufficient to justify the court in refusing to him the actual custody 
of the infants, Mr Wellesley’s counsel desisted from pressing his claim. 

On the 8th of November 1825 Mr Wellesley presented a petition, in 
which he stated that, being then in France, and having no establishment 
fit for the residence and superintendance of the education of his children, 
he was desirous of having a proper scheme and plan for that purpose 
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Meitled and approved of by one of the masters of the court; and that he 
was willing to conform to and promote such plan for the benefit of the 
infants. The prayer was, that it might be referred to one of the masters 
to approve of a plan for the education of, and a proper and suitable 
establishment for, the infants, and for their residence. 

Both petitions came on to be heard before the Lord Chancellor on the 
9th of November 1825, when his lordship» made an order, ‘that it 
should be referred to the master to consider and approve of a plan for the 
education of, and a proper and suitable establishment or proper and 
suitable establishments for, the infants, and for their residence; and it was 
ordered, that the said master should approve of a proper person or persons to 
act as guardian or guardians of the said infants, until the further order of the 
court; and, in order thereto, it was ordered that the master should inquire, 
and state to the court, what relations, other than their father, the said 
infants had, and state on what evidence or ground he approved of any 
particular person or persons to act as aforesaid; and it was ordered that 
the person or persons in whose custody the infants then were, should be 
at liberty to attend the master upon the said reference, and the master was 
10 be at liberty to proceed de die in diem, and after the master should 
have made his report, such further order should be made as should be 
just; and it was ordered, that the infants should not be removed out of the 
custody of the person or persons in whose custody they then were, until 
the further order of the court; and it was ordered, that Mr Wellesley 
should be restrained from interfering with the infants in their then present 
situation, until the further order of the court.”” 

Before this order could be drawn up and acted upon, Mr Wellesley, on 
the 14th of December, returned to England. On the 4th of January he 
presented a petition stating, that the infants were still residing with the 
Misses Tylney Long; that the petitioner had returned to England, with 
the intention of taking up his permanent residence in this country; that 
he had purchased, and was in possession of, and resident in, a suitable 
mansion, with two acres of land, immediately adjoining to the Regent’s 
Park, which was intended by him for the future residence of himself and 

_ family, and was in every respect a proper and suitable residence for them; 
and that he claimed, as the father and natural guardian of the infants, the 
immediate custody of their persons, and the future management and con- 
trol of their education and maintenance. The prayer was, that the order 
dated the 9th day of November 1825, might be rescinded, and * that the 
Misses Long might forthwith, on a day to be named, deliver over the 
infants to the care and guidance of their father.”’ 

Various affidavits were filed in support of, and in opposition to, this 
petition; and, after considerable arg iment, the Lord Chancellor, having 
alluded to the many direct contradiciions as to matters of fact which the 
affidavits presented, expressed an opinion, that upon some points further 
explanation and evidence might be given. Additional affidavits were then 
filed on both sides. 

Mrs Bligh having come to London in the month of February, while 
the petitions were pending, renewed her intercourse with Mr Wellesley; 
and part of the ease ultimately made against Mr Wellesley, related to his 

¢onnexion with her, subsequently to the presenting of his petition. In 
the mean time her husband had brought an action against him for adultery, 
and had recovered heavy damages. 

Under these circumstances the petition came again to a hearing. 
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The evidence before the court consisted of a vast mass of affidavits and. 
of various documents; such as, letters from Mrs Wellesley to Mr Welles- 
ley, and to other persons, particularly to his father; letters of Mr Welles- 
ley to her and to his children, to their tutor, &c.; letters of Lord Mary- 
borough and other members or connexions of Mr Wellesley’s family, &c. &e. 

The Lord Chancellor also, in the course of the discussion, called for an 
explanation of the situation in which Mr Wellesley stood with respect to 
his creditors. The result of the explanation given to the court was that 
he had made such peeuniary;arrangements as not to be exposed to the ne- 
cessity of quitting the country. 

The case made by the affidavits filed in support of the petition of the 
infants, imputed to Mr Wellesley very profligate and immoral conduct. 
His behaviour towards his wife was stated to have been without kindness 
or affection; and instances were specified in which he had treated her in 
an unfeeling and insulting manner, though he was aware that she laboured 
under a disease in which mental agitation was highly dangerous. Cir- 
cumstances connected with the adulterous connexion between him and 
Mrs Bligh were sworn to, which, if true, implied a total want of all moral 
principle. The general tenor of his life and conversation was described as 
loose and profligate; and it was alleged, that, not only was he in the habit 
of swearing and of using obscene language in the presence of his own 
children, but that he encouraged them in such immorality, and caused 
even the girl to learn to repeat indecent words, and the most vulgar oaths. 

The letters which he wrote to his sons, after their return to England in 
1824, though some of them contained very objectionable passages, manifest- 
ed, upon the whole, much attachment towards his children, and anxiety 
for their improvement. 

The further details of the case made against Mr Wellesley, so far as it is 
necessary to mention them, in order to show on what circumstances the 
interposition of the court proceeded, are either stated or alluded to in the 
judgment of the Lord Chancellor. 

The authorities cited in the argument were, The Duke of Beaufort v. Ber- 
tie, 1 P.Wms, 705; Eyre v. Shaftsbury, 2 P. Wms, 112; Ex parte Hopkins, 
3P.Wms, 152; Butler v. Freeman, Ambler, 301; Powell v. Cleaver, 2 Bro. 
.C. 499; Creuze v. Hunter, 2 Bro. C.C. 499, note in Mr Belt’s edition; 
2 Cox, 242; Skinner v. Warner, 4 Bro. C.C.101. 2 Dick, 179; Wilcox v. 
Drake, 2 Dick, 631. Jacob, 250; De Manneville v. De Manneville, 10° 
Ves. 52; Whitfield v. Hales, 12 Ves. 492; Lyons v. Blenkin, Jacob, 245; 
Lord Westmeath’s case, Jacob, 251; Shelley v. Westbrooke, Jacob, 266. 

The argument consisted chiefly.of a minute discussion of the evidence, 
and of comments upon the conduct.imputed to Mr Wellesley. The topics 
urged on either side, so far as they involved any general principle, were 
the following: 

The Attorney-General, Mr Shadwell, Mr Pepys, and Mr Treslove, for 
the infants:—It cannot be denied that the court has authority to control 
the legal rights of the father, if the welfare of the infant renders its inter- 
ference necessary. Ifa father is abroad, or purposes to send his children 
out of the jurisdiction; if their continuance under his care and custody ‘is 
Jikely to prevent them from being brought up in a manner suited to thei 
expectations in life; if he is addicted to habitual drunkenness or blasphemy; 
if their moral or religious principles are likely to be injured by living 
with him or under his superintendance: in such circumstances as those, the 
court has never hesitated to exercise its jurisdiction. In the present case, 
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the infant plaintiffs are designed to fill important situations in society; in 
the right formation of their character is involved the welfare of many others 
besides themselves; and there is, therefore, a more urgent call upon the 
court to save them from early contamination, than if they were less eminent 
in rank and fortune. The father is a man, who ina few years, has squan- 
dered, so far as he could, the splendid fortune which his wife brought him; 
and such a fortune could be squandered only in vice and folly. The wife, 
to whose affection he owed every thing, is treated with neglect and insult; 
she is repeatedly made, as she states in one of her letters, “‘the victim of 
infamous women;’’ and adultery seems to have been the constant habit of 
his life. When he is forced to fly from his creditors, his wife accompanies 
him in his exile; her separate income is applied to his uses; and he in return 
introduces an adultress into his family, on whom he squanders the resources 
which his wife’s pin-money supplied. This adultress leads him so com- 
pletely in her chains, that for her he abandons his family; his wife, forced 
to separate herself from him, sinks broken-hearted into an early grave; his 
adulterous connexion goes on without interruption, and is continued up to 
the present moment with the most disgusting effrontery. Can the wards 
of the court be left to the guidance of such a man, without certain ruin to 
their principles and feelings? Who will say, that the children of Mrs 
Wellesley should live in the house with Mrs Bligh? If they are not 
to live in the same house with her, then they must not live in the same 
house with their father; for the experience of the past proves, that he 
either will not, or dare not, quit that woman. And if the character of 
the father, or his course of life, be such as will induce the court to say, 
that his children shall not reside in the same house with him, a case is made 
out in which the jurisdiction must be exercised. 

The court can decide only in reference to the past conduct of the father. 
The true question is—supposing him to act for the future as he has done 
hitherto, is it fitting that these children should be under his custody? Is he, 
‘cohabiting in avowed adultery with a woman for whose sake he abandoned, 
insulted, and broke the heart of the mother of these children, to introduce 
‘his daughter into a house of infamy, and place her in that impure society, 
‘in which, and for which, he himself lives? She, at least, must be saved from 
‘becoming like her mother, though in another sense, the *¢ victim of infamous 
-women.”’? And, when it is placed beyond all doubt that the father is nota 
‘fit person to be left in the exercise of his legal parental right over his 
daughter, it cannot be safe to leave his sons at his mercy. If they are left 
«under his contro!, the brothers must be separated from the sister; and the 
very necessity of such a separation.is the strongest proof that a case is made 
out which calls on the court to interfere in behalf not of the daughter 
singly, but of all the infants. 

Besides, Mr Wellesley’s connexion with Mrs Blighis only one circum- 
Stance of a most immoral and vicious tenor of life, throughout which he 
disregards habitually all the duties of the most important social relations. In 
the evidence before the court, there are many direct contradictions between 
what Mr Wellesley has sworn, and what other witnesses have sworn; and 
when their respective statements are compared with admitted circumstances, 
no one can resist the conviction that Mr Wellesley has ventured to swear 
what he ought not to have sworn to, and what it is impossible to believe. 
There is much to which he has pledged his oath, that the court cannot give 
eredit to; and, if the court does not give credit to him, it must deem him a 
anan unfit to be entrusted with the education of its wards, The depositions 
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of the witnesses, and his own letters, afford ample proof that oaths and 
obscenity are the usual ornaments of his language and conversation. He 
not only utters disgusting oaths and indecent language in the- presence of — 
his children, but he adds positive precept to example; and he even calls in 
the aid of low and depraved creatures to teach his daughter as well as his 
sons to excel in what all must abhor. After Mrs Wellesley returned to 
England, enough had occurred to put him on his guard: he knew that his 
wife had determined, at least, to live separately from him, if not to take 
still more decisive steps; and he could not conceal from himself that she 
was likely to resist every attempt on his part to get the children into his 
possession. In such circumstances, it would not be surprising, if the letters 
written in the short interval between Mrs Wellesley’s departure from 
Paris and her death, had been framed on a most correct model, and purged 
from every impropriety. Yet, even in these few letters, the immoral 
character of the man breaks out: and they contain passages which show 
that both his understanding and feelings are so perverted, that he must not 
be left in the uncontrolled exercise of the rights of a father over infants, to 
whom this court, in the discharge of.the duties it owes to its wards, is bound 
to secure a fair chance of a moral and religious education. 

In a case like this, the mother was the best judge of what was essential 
to the best interests of her children; at least she is a witness who, more 
than any other, deserves to be listened to; and she, from her death-bed, 
declared that it was necessary to save her children from their father. One 
of her last acts was to invoke—her last injunctions to her nearest relations 
were, that they should invoke—the protection of this court: and for what 
purpose, except. to protect the infants she left behind her from the man who 
had been the bane of her life, and would, she foresaw, be the corrupter of 
their youth? 

What are the views and feelings of the eminent individuals who are the 
near relations of Mr Wellesley himself? Does any one of them come 
forward and say that Mr Wellesley ought not to be deprived of his children? 
It would be too much to expect, that they should voluntarily raise their 
voice against him; but their mere silence would be conclusive evidence of 
their opinion; and he himself has forced some of them to indicate, in a still 
more unequivocal manner, that their wishes are opposed to what he claims. 

Mr Hart, Mr Horne, Mr Heald, and Mr Breames, for Mr Wellesley: — 
Granting that the court has authority to control, under certain circumstances, 
the legal rights of the father, it must be admitted that the jurisdiction is of 
the most delicate nature, and to be administered with the utmost caution, 
both on account of the sacred character of the ties which it severs, and of 
the mischief and danger which must flow from exerting it improperly. 
The originand principle of the jurisdiction is involved in obscurity. Some 
have supposed that it belongs to the king, as parens patriz, and that from 
him it devolves upon the chancellor, as representing the crown in this 
branch of the royal prerogative. If this theory were true, the court 
would interfere in the case of children of the poorest subjects as well as of 
the highest; but, in point of fact, it never has interfered, except where there 
was property with which it could deal. At other times, the jurisdiction 
has been represented as having descended from the court of wards; when 
that court ceased to exist, upon the court of chancery. It may be doubted 
whether, in point of fact, there is any ground for such a supposition: but, 
at all events, such powers as could be derived from the court of wards, 
could not have any application toa case like the present; for the object 
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of the court of wards was to protect the interests of the lord, and. not to 
control the legal rights of the father on moral or religious grounds. The 
jurisdiction, whatever be its origin, is, in its practical application, founded 
merely on precedents; and, by the same precedents are the limits defined 
which it ought not to exceed. Where, then, is a case to be found at all 
similar to the present? The court never has interfered under circumstances 
similar to those which are alleged to exist here; and what it has never done 
heretofore, it ought not to do now.., 

If the jurisdiction is to be extended to new classes of circumstances, care, 
at least, must be taken not to interfere, except in very clear cases. Here 
the facts are involved in much doubt; and, even upon the case as stated by 
the accusers of Mr Wellesley, it is difficult to assign any. precise ground, 
on which the right of the court to interpose is to be rested. Many of the 
most grievous charges against Mr Wellesley are disproved by weighty 
evidence. He has, till within a very recent period, had the complete 
control of these children, from their infancy upwards. Has he abused the 
authority of a father, so as to call upon this court to interfere? They were 
with him during the time to which his greatest misconduct is attributed: 
have they suffered in their morals and education? 

The court may have a right to interpose, where there is direct and 
specific misconduct of the father towards the child: as for instance, where 
he is avowedly attempting to bring the child up in the principles of atheism 
and systematic immorality. No imputation of that kind can be thrown 
upon Mr Wellesley. He provides his children with the best means of 
education; he puts them under the care of an exemplary individual; he 
takes a personal interest in their improvement; his conduct throughout is 
that of an affectionate parent. The allegations that he has encouraged them 
in the use of oaths and obscene expressions, are expressly contradicted, 
and rest on evidence totally undeserving of credit. There are phrases in 
one or two of his letters, which it would have been well to have omitted; 
but are a few improper words to separate the father from his child? The 
very circumstance that such phrases occur in them, prove that these letters 
were not written with any purpose to exhibit the “writer in a favourable 
light; yet the general tenor of them is such as no father need be ashamed of. 

It is said that Mr Wellesley did not behave towards his wife with the 
affection which she had aright to expect. Suppose it were so, is that a ground 
on which his children are to be torn from him, and given up to the care 
of strangers? Mrs Wellesley herself was of a different opinion; for, when 
she quitted France in 1824, she promised to be guided by his directions 
in the management of the children. But it is alleged, that. he has lived— 
that he is living—in adultery. If that be so, yet where is it said, that, if a 
father commit adultery, this court will take his children from him? How 
often, in actions for adultery or seduction, have verdicts been given in courts 
of justice gainst fathers of families? Yet in none of these instances has the 
court said that it would punish the man who forgets the duties of a husband, 
by depriving him of the rights of a father. 

The whole life of Mr Wellesley has been ransacked, in order to discover 
matter of imputation against him; and, after all, the case is made to rest, 
not on any specific and distinct charge, but on the supposition that the 
general tenor of his life has not been uniformly such as strict morality 
would require. Who is safe, if the court can interfere in such a case; if, 
in order to determine whether it ought to interfere, it will encourage ar 
inquisitorial scrutiny into the details of private life? 
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The Lorp Cuancetxor. It appears to my mind quite clear, that, 
about the 20th of May 1825, Mrs Wellesley determined to seek a separation 
from her husband, by a sentence of the ecclesiastical court. "Whether a 
determination to that effect had been absolutely taken before that period 
or not, does not clearly appear: that it was then taken, I have no doubt; 
and the date is material, for reasons I shall have occasion to advert to. 
Upon the 28th of August 1825, according to a letter of Mrs Wellesley, 
which has been read in evidence, (and which letter from Mrs Wellesley, 
in a case of this sort, considering what has been tendered in evidence on 
the other side, is testimony to which I am bound to give attention), Mrs 
Wellesley had learnt from Lord Maryborough, that Colonel Shawe had 
informed him that Mr Wellesley had declared (and the declaration is of 
considerable importance) that, if he could not obtain the possession of his 
children by law, he would have them by stratagem. ‘That declaration 
follows, too, very soon after a letter to Mr Pitman, in which Mr Wellesley 
states what I would represent as being, perhaps, his notion of law— 
namely, ‘that a man and his children ought to go to the devil in their 
own way, if he please;”’ adding, in a postscript, ‘‘ that neither God nor the 
devil shall interpose between him and his children.”” Mrs Wellesley, 
immediately after that communication from Lord Maryborough, seems to 
have given directions for making an application to the court of chancery. 

Accordingly a bill is filed, which places the fortune, and consequently 
the care and custody, of the children under the protection of this court. 
Mr Wellesley being then abroad, it was quite clear (according to all that 
has been long settled in this court), that, notwithstanding the acknowledged 
legal right of a parent to the custody of his children, the court, if he were 
abroad, and their property were put under its care, would not suffer him 
to interfere with respect to the infants; because it could not make him res- 
ponsible for his conduct towards them: and it has always been the prin- 
ciple of this court, not to risk the incurring of damage to children which 
it cannot repair, but rather to prevent the damage being done. Accord- 
ingly, an application being made to the court to appoint some person to 
take care of the children, an order was made;,but the order was not 
drawn up, as, in consequence of circumstances that occurred afterwards, it 
became unnecessary to do so. ; 

Mr Wellesley came to England on the 14th of December 1825. About 
a month afterwards he presented a petition, stating that he had returned to 
this country, that it was his intention to reside in it permanently, and that 
he was in possession of a suitable mansion; and praying that the order I 
have alluded to might be rescinded, and that the Misses Long might de- 
liver to him the infant plaintiffs. An order had been previously made by 
this court, that the children should not be taken out of the custody of the 
Misses Long without the leave of the court. ati} 

This naturally brought on a most distressing discussion. I will give no 
opinion (because it does not become me to do so) as to whether it were 
a discretion properly or improperly exercised, that this matter was not 
heard in private. In most cases, certainly, it has been thought expedient 
that matters of this kind should be heard in private; but if the parties 
choose to have matters of so much delicacy, but of such mighty importance, 
discussed and argued in public, I know that it is one of the best securities 
for the honest exercise of a judge’s duty, that he is to discharge that duty 
in public. That duty I will discharge as well as I can—recollecting that 
what I am called upon to do is a strong measure; that the interposition of 
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this court stands upon principles, which it ought not to put into operation 
without keeping in view all the feelings of a parent’s heart, and all the 
principles of the common law with respect to a parent’s rights; and that, 
though the court has interposed in many instances of this sort, the appli- 
cation is one of the most serious and important nature. 

It has not been doubted at the bar, that this jurisdiction belongs to the 
court and to the individual who sits init. It is right that the bar should so 
treat the subject, because (whether it be fit or not that such a jurisdiction 
should be suffered to remain) I take it to have been long settled by judicial 
practice, that such is the law of the country; and, when it has been so 
settled, counsel do not act according to a right view of their duty, if they 
seek to disturb that settled course of practice. That settled course forms 
the law of the land; and the judge is bound to follow that law so settled, 
and to see that it is put into execution. 

So much has passed with reference to this subject, as to make it not al- 
together inexpedient to say something on the nature of the law, as between 
parent and child, which is administered in this court. I do apprehend, 
that, notwithstanding all the doubts that may exist as to the origin of this 
jurisdiction, it will be found to be absolutely necessary that such a juris- 
diction should exist, subject to correction by appeal, and subject-to the 
most scrupulous and conscientious conviction of the judge, that he is to 
look most strictly into the merits of every case of this kind, and with the 
utmost anxiety to be right. It has been questioned, whether this jurisdic- 
tion was given to this court upon the destruction of the court of wards, 
(which, however, it is impossible to say could have been the case, when 
we recollect the nature of the jurisdiction), or whether it is to be referred 
to circumstances and principles of a different nature; more especially, 
whether it belongs to the king, as parens patriz, having the care of those 
who are not able to take care of themselves, and is founded on the obvious 
necessity that the law should place somewhere the care of individuals who 
cannot take care of themselves, particularly in cases where is it clear that 
some care should be thrown round them. With respect to the doctrine 
that this authority belongs to the king as parens patria, exercising a juris- 
diction by this court, it has been observed at the bar, that the court has 
not exercised that jurisdiction, unless where there was property belonging 
to the infant to be taken care of in this court. Now, whether that be an 
accurate view of the law or not; whether it is founded on what Lord 
Hardwicke says in the case of Butler v. Freeman, Ambler 303, «that 
there must be a suit depending relative to the infant or his estate,”’ (apply- 
ing, however, the latter words rather to what the court is to do with res- 
pect to the maintenance of infants); or whether it arises out of a necessity 
of another kind, namely, that the court must have property in order to ex- 
ercise this jurisdiction:—that is a question to which, perhaps, sufficient — 
consideration has not been given. If any one will turn his mind atten- 
tively to the subject, he must see that this court has not the means of act- 
ing, except where it has property to act upon. It is not, however, from 
any want of jurisdiction that it does not act, but from a want of means to 
exercise its jurisdiction; because the court cannot take on itself the main- 
tenance of all the children in the kingdom. It can exercise this jurisdic- 
tion usefully and practically only where it has the means of doing so; that 
1s to say, by its having the means of applying property for the use and 
maintenance of the infants. 

That such has been the doctrine of this court for a long series of years, 


Cad 
CASES IN CHANCERY. 11 


[Wellesley ». The Duke of Beaufort.] 


no one can deny. The Jawmakes the father the guardian of his children 
by nature and by nurture. An act of parliament has given the father the 
power of appointing a testamentary guardian for them: one should think 
that the guardian so appointed must have all the authority that parliament 
could give him; and his authority is, perhaps, as strong as any authority 
that any law could give. But it is above a century ago, since, in the case 
of The Duke of Beaufort v. Berty, 1 P.Wms, 703, the Lord Chancellor of 
that day, Lord Macclesfield, determined, that the statute-guardian was 
subject to all the jurisdiction of this court. The Lord Chancellor in effect 
said, “1 will not place the statute-guardian in a situation more free from the 
jurisdiction of this court than the father is in:’? so that he applied the 
acknowledged jurisdiction over the father, as a justification for interfering 
with the testamentary guardian. The former jurisdiction he stated as the 
acknowledged law of the court. And he went further, for he added, “that, 
if he had a reasonable ground to believe that the children would not be 
properly treated, he would interfere upon the principle that preventing 
justice was preferable to punishing justice.” 

Has Lord Macclesfield’s doctrine’ been followed or not? There area 
great many cases to be found upon the records of the court, which do not 
appear in the reports. I was counsel in the case of Powell v. Cleaver, 
2 Bro. C.C. 499, and Lord Thurlow would not allow us to argue the ques- 
tion of jurisdiction; and perhaps he was right. He said that the court 
would take care that children should be properly educated according to 
their expectations.. He held the same doctrine in Creuze v. Orby Hunter, 
2 Cox, 242. 2 Bro. C.C. in the note in Mr Belt’s edition; and the prin- 
ciple was followed by me in De Manneville v. De Manneyille, 10 Vesey, 
52. Lord Bathurst made an order to prevent a protestant child from being 
sent toa Roman Catholic school. This court, with reference to the distine- 
tion between protestants and catholics, interfered ¢hen, in the education of 
childrén, in many cases in which it would not interfere now. 

The important consideration is,—is it necessary that the court. should 
thus interpose? If this court has not the power to interpose, what is the 
provision of law that is made for the children? You may go to the court 
of king’s bench for a habeas corpus to restore the child to the father; but 
when you have restored the child to the father, can you go to the court of 
king’s bench to compel that father to subscribe even to the amount of 
five shillings a year for the maintenance of that child? A magistrate may: 
compel a trifling allowance, but I do not believe that there was ever a man~ 
damus from the court of king’s bench upon such a subject. Wherever the 
power of the law rests with respect to the protection of children, it is clear 
that it ought to exist somewhere: if it be not in this court; where does it 
exist. Is it an eligible thing that children of all ranks should be placed in this 
situation—that they shall be in the custody of the father; although, looking 
at the quantum of allowance which the law can compel the father to provide 
for them, they may be regarded as in a state little better than that of 
starvation? The courts of law can enforce the rights.of the father, but they 
are not equal to the office of enforcing the duties of the father. Those 
duties have been acknowledged in this his majesty’s court for centuries 

ast. 
i Having thus shortly alluded to some of the cases, and referring to the 
eases themselves for a more large exposition of the grounds upon which 
this jurisdiction stands, I repeat, that I find myself in this seat humbly 
representing his majesty, and bound by the settled law of the land. I 
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cannot now retire from the disharge of this duty—I dare not violate the 
principles which grow out of the practice of the court. My duty is to 
apply those principles honestly; to look diligently to all the circumstances 
of the case, and, with judicial integrity (by which must be always meant 
integrity of the purest nature), to determine manfully, and manfully to de- 
clare what my opinion is. 

In most of the cases of this kind, the court has had the satisfaction of being 
enlightened by a species of evidence, of which I have little or none in the 
present case—I mean the evidence of near relations. It is unquestionably 
a most painful duty for persons who are near relations of the family, to 
come forward to give information on subjects of this nature. Whenever 
they do so, however, they furnish the court with the best evidence which 
it ean obtain—evidence which must be painfully and reluctantly given, | 
and which, in general, therefore, may be much relied on. That this has 
been the opinion of Mr Wellesley himself, as well as my own opinion, I 
think I may venture to state, because it appears on his affidavits. 

[Here the Lord Chancellorread some passages of Mr Wellesley’s affidavits, 
which intimated that it was not the wish of his family that he should be 
deprived of the custody of his children. His lordship read also the coun- 
ter-evidence which had been adduced concerning the sentiments of Mr 
W.’s uncles, the Duke of Wellington and the Marquis Wellesley, and of 
his father, Lord Maryborough, on that subject. | 

With reference to the views and feelings of Lord Marykorough, the 
Lord Chancellor said:—The affidavit of Lord Maryborough is to the 
following effect:—‘‘ That, his name having been brought before the court 
in the proceedings in this cause, most unexpectedly, and in a manner caleu- 
lated to make an erroneous impression as to his conduct, he considers it 
necessary to state, that, soon after the death of Mrs Wellesley, the Misses 
Long communicated to this deponent; that they were desirous to comply 
with their late sister’s injunction, that the infant plaintiffs might be con- 
tinued wards of this honourable court, and that he (Lord Maryborough) 
should be appointed their guardian.”? That the mother did give that 
injunction is beyond all doubt; and that she gave it with a view to keep the 
children out of the custody of their father, is also beyond all doubt: so that, 
- toa certain extent, one must look at her as having made a dying declara- 
tion, that the children ought not to be in the custody of Mr Long Welles- 
ley. It is, however, due to what appearsto me to be the truth of this case, 
to say, that, (by whatever motive she, Mrs Wellesley, might be influenced), 
as, on the one hand, when she and her husband parted in France, there 
was an understanding that they might come together again; so, on the 
other hand, notwithstanding all the wrongs she complained of, and all the 
sufferings she said she had undergone—notwithstanding that she intimates 
that she had been ‘the victim of many abandoned women,’’—yet, for the 
purpose, if possible, of preventing the world and this court from throwing 
their eyes upon transactions of this nature, she was willing, if Mr Wel- 
lesley would leave what she calls his abandoned courses, to have restored 
herself to him, and the children with herself, notwithstanding all the cir- 
cumstances that belonged to that abandoned conduct imputed by her to 
Mr Wellesley. The affidavit goes on to state, ‘‘ That on the 24th of Oc- 
tober 1825, he (Lord Maryborough) received a letter from the solicitor of 
the Misses Long, respecting the guardianship of the infant plaintiffs, and 
stating that Mr Wellesley had applied for a writ of habeas corpus, in order 
to obtain the delivery of the infant plaintiffs to his custody, or that of a 
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person appointed by him; and that it was expedient to lay a statement of 
all the circumstances before the Lord Chief Justice of the court of king’s 
bench.”? It may not be improper for me here to observe, that, when these 
applications are made to the court of king’s bench, that court does so far 
acknowledge the authority of this court, that the judges there, when re- 
quired to administer a law, which they find they cannot administer bene- 
ficially, say, upon being informed that the case of the infants is before this 
court, ‘‘let the matter go on in the court of chancery; our modes of acting 
are quite imperfect upon such subjects: we enforce the rights, but not the 
duties of parents.” ‘Thus we have the concurrence of the court of king’s 
bench as to what the law of the land on this subject is. The affidavit of 
Lord Maryborough further states, ‘that, on the 30th of October, the 
deponent wrote the following answer: ‘In reply to your letter of the 29th 
instant, I can only say, that I perfectly approve of every step the Misses 
Tilney Long have taken since their sister’s death; but that I entirely dis- 
approve of Mr Long Wellesley’s proceedings. It has been long my 
determination, never, if possible, to have any thing to do with Mr Long 
Wellesley or his concerns. I have, therefore, declined taking any steps 
respecting the children; but as I cannot but feel that they are my grand- 
children, I have said, that, if the Lord Chancellor should propose to me 
to become their sole guardian, I shall accept the trust, although it will be 
very troublesome, and subject me to great responsibility. The Lord Chan- 
cellor is the proper person to decide the issue between the Misses Tilney 
Long and Mr Long Wellesley; and if he can do justice to my grandchildren 
without calling upon me to be their guardian, it will be a great relief to me: 
yet, I say, I will not shrink from being sole guardian, if so desired by the 
Lord Chancellor. There can be no doubt that the case in all its bearings 
should be laid before the Lord Chief Justice; I have no objection, but I 
must decline interfering at all in the business; but this can be no impedi- 
ment to your stating the case. It may be as well to inform you, that there 
is no branch of my family, with whom I have communicated, who does 
not fully concur with me in approbation of the views of the Misses 
Tilney Long, and in reprobation of the conduct of Mr Long Wellesley.’ ”’ 
—Now, the views of the Misses Tilney Long were in obedience to Mrs 
Wellesley’s wishes, namely, that the children should not be put under 
Mr Wellesley’s care. Then, the same affidavit goes on to state, ‘that, 
shortly after the above correspondence, an order was made by this court 
as deponent is informed, that, in consequence of the father of these 
children being in France, and having no settled residence in England, it 
should be referred to the master to report as to a proper guardian, allow- 
ance, &c.; and that the father, whenever he might return to England, 
should be at liberty to apply to this court for the custody and future man- 
agement of the infants: and this deponent, feeling convinced that the effect 
of the order would be to bring him and his son in constant and conflicting 
arguments before the court, and, having determined not to undertake so 
important a charge under circumstances which could not fail to cause public 
and unhappy discussions, the deponent declined the guardianship of the 
infant plaintiffs. ”” 

The Lorp Cuancertor then continued. Now, do I go too far when 
I say, that this is negative evidence of what'the family think upon the 
subject? That this is at least a case in which none of the family will 
suggest to the Chancellor, that they think Mr Wellesley should have the 
eare of the children? I do not carry it so far as to say, that they give their 
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opinions that he ought not, though it is not difficult to collect that the 
opinions of some of them are so. Neither the Duke of Wellington, nor 
Lord Maryborough, nor the Marquis Wellesley, think it proper, with 
respect to their infant relations, to suggest to me, that it 1s their opinion 
that this gentleman ought to be entrusted with the care of his children. 

I come now to consider the history of those proceedings which took 
place between the time of Mr Wellesley being obliged to go abroad on 
account of the demands of his creditors, and the period when the first 
petition was presented to me. I was particularly anxious to know what 
the pecuniary circumstances of Mr Wellesley are, for two reasons. First, 
if it were proved that his circumstances were not such as to enable him to 
maintain the children, I should have been spared the agonizing duty of 
attending to various facts alleged to have taken place. I was anxious upon 
that point for another reason; namely, because, reflecting upon the nature 
of the jurisdiction as connected with property, it appears to me, that, 
whilst the court looks at the duties of the father, it considers those duties 
as duties that impose upon him thus much—that if he be himself of ability 
to maintain the children (be their fortunes what they may), and to pro- 
vide for them according to their expectations, it says, ‘you shall provide 
for them out of your own means, and not encroach upon the property of 
the children.’ What does the court do further with respect to the main- 
tenance of children in a certain class of society? Can any court of law do 
that which this court is in the constant habit of doing, and of doing most use- 
fully for families and the public? In many great families the eldest infant is 
in possession of a large property ; the younger infants have some little proper- 
ty; and in such a case, the court does not measure the duty of maintaining the 
eldest child by looking at him only, but it considers that it is for his interest 
that his brothers and sisters should be brought up in respectable stations; and 
it says, ‘we will go the length of giving them maintenance, ora part of main- 
tenance, out of his provision, as a part of the maintenance made for him, 
though to be applied to them’—and upon this ground, that it is for his benefit, 
not that this portion of his fortune should be saved, but that it should be 
applied to bringing up his brothers and sisters to such situations as to 
reflect honour upon him. So also it is as to wards of this court. There 
being a father who consents to the marriage of a lady with a gentleman 
who is old enough to make a contract according to law, there is no doubt 
that, the banns being published, or a license being obtained, they may 
marry according to law; but what does the court do? It says, ‘ you shall 
not marry, if, during your infancy, you are about to enter into a contract 

_which will be injurious to you; although it may be otherwise lawful for 
you to enter into it, we will restrain you.? A case came before me not 
long since, in which an infant of a considerable family, the representative 
of a very old baronet, was about to be entrapped into a marriage with a 
young woman, the daughter of a common bricklayer; the court would not 
allow that to take place, and stopped the marriage. 

There is another circumstance, which makes it of additional importance 
that the duty which I have to discharge should be most anxiously consi- 
dered. If Mr Wellesley’s circumstances be such as have been represented 
upon affidavits handed up to me (and which I am bound to believe), there 
is-an end of all objection upon the ground of his pecuniary situation, or as 
to his being of ability to maintain the children according to their expec- 
tations. But I am not aware of any case, in which the court, where it 
has taken away from the father the care and custody of the children, has 
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called in aid of their own means the property of the father. The con- 
sequence is, that I am to consider this case with reference to different con- 
siderations besides those which affect the care of the children.. Looking, 
however, to a moral and religious education as the foundation of all that 
is valuable here, or is to be hoped-for hereafter, I cannot put pecuniary 
considerations in the balance with the imperious duty imposed upon me, 
to take care that these children shall havea moral and religious education. 

I come now to consider the nature of the case itself. I am not called 
upon to say what would be the consequence of the mere act of adultery on 
the part of the father. I will give no opinion upon that, because it may 
be attended with so many circumstances, or it may be unattended with so 
many circumstances, as quite to alter the character of a case: and here I 
am not required to give an opinion upon that subject. All the antecedent 
conduct of Mr Wellesley must be considered as having received the con- 
donation of Mrs Wellesley; and that condonation I am disposed to look 
at as testimony on her part, that she thought it would be for the interest 
of the family that the whole of the past should be overlooked. Nor is it 
necessary that I should give an opinion upon the subject of drunkenness, 
as there is no such imputation in this case. At the same time, I have no 
difficulty in saying, that, if a father be living in a state of habitual drunk- 
enness, incapacitating himself from taking care of his children’s education, 
he is not to be looked upon as a man of such reason and understanding as 
to enable him to discharge the duty of a parent; and, if such a case were 
to oceur again, as it has occurred before, the court would take care that the 
children should not be under the control of a person so debased himself, 
and so likely to injure them. 

It does appear, with reference to the evidence before me, that there has 
been adultery to an extent about which nobody can doubt. Whatever 
happened or did not happen at Naples—at Albano—at Florence, I should 
say, that, from the moment Mr Wellesley and Mrs Bligh left Florence 
and came to Paris, the system of adultery has been carried on, (saving the 
observation which I have to make as to what passed between December 
1825, and March 1826) till Mr Wellesley came to London in December 
1825, in the most shameless manner;—and that it has been carried on 
from March 1826, with this Mrs Bligh, down to the day when the peti- 
tion was heard, and during a long part of the time that those applications 
have been depending, in a manner so disgraceful to Mrs Bligh, that I do 
declare, that I ought to be hunted out of society if I hesitated for one 
moment to say, that I would sooner forfeit my life than permit the girk 
Victoria to go into the company of such a woman, or into the care and 
protection of a man who had the slightest connexion with that woman. 

[Here the Lord Chancellor read and commented upon various parts of 
the correspondence that passed between Mr and Mrs Wellesley after she 
had determined to live apart from him, and before she had taken her re- 
solution to institute proceedings in the ecclesiastical court. One of these 
letters of Mr Wellesley gave what purported to be a statement of the con- 
duct, and a narrative of the proceedings of Mrs Bligh from the time when 
the family were at Florence, till after his departure from Paris. His 
representation was, that Mrs Bligh had been insane during that period; 
and that his behaviour had proceeded from humanity towards her, and a 
desire to induce her to return to her family. ] 

The Lorp CuHancettor continued. I repeat again, that, at the period 
at which Mrs Wellesley left Mr Wellesley, I do not think she left him 
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bereft of the hope of reconciliation. I think also, she undertook that the 
children should be educated as he had prescribed, but she afterwards de- 
termined not to follow his directions; and her dying declarations show 
she was convinced of the impropriety of committing these children to his 
care. 

Mr Wellesley, in his affidavit, states, “‘ that he came to England for the 
purpose of a personal interview with Mrs Wellesley, on or about the 7th 
day of July 1825.”’ 

Now, what is the fact?—He comes to England on the 25th of June: 
he comes with Mrs Bligh in the same coach with him; he sleeps in the 
same bed-room with Mrs Bligh, up to the 7th of July. On that night, 
having come to England for the express purpose of obtaining a personal 
interview with his wife, he goes to the house where Mrs Wellesley was 
residing in Clarges-street, with her daughter Victoria; and he goes, without, 
so far as I can find, the least previous communication being made to her 
that he had arrived in England. What happened in that house upon that 
occasion, it is very painful to state, and therefore I avoid it; but let it be 
remembered, that what did take place in the house, is very differently re- 
presented in different affidavits; and I do not know, upon all the rules of 
evidence I have ever heard of, that I am to disbelieve every body, merely 
because Mr Wellesley says, ‘* do not believe them.” He comes to visit 
his wife under these circumstances (that wife whom he had married under 
such splendid circumstances of fortune): and she is forced to take refuge 
in a pantry, and to make her escape from the house by the assistance of a 
Bow-street officer. By stratagem she gets out of the house, accompanied 
by her child. It appears, in the meantime, that Mrs Bligh knew of this 
visit to Clarges-street; for she had been in the same carriage with Mr 
Wellesley on that occasion, and had gone to visit a Madame Vestris. It 
furthur appears, that John Johnstone, the servant of Madame Vestris, is 
sent by Mrs Bligh with repeated notes to Mr Wellesley, while he was at 
the house in Clarges-street, where Mrs Wellesley had been residing: so 
that, from that circumstance also, it is evident, that Mrs Bligh knew that 
he had gone to his wife’s house, although Mrs Wellesley did not then 
know that he had come to England. Thus, Mrs Bligh is not only con- 
nected with him in the lodging-house, where a residence was procured for 
her under a false name, but she is in the coach accompanying him ta Clar- 
ges-street, and is waiting at the house of Madame Vestris, to know the 
result of the visit. Afterwards, the officers, who had been called in, traced 
Mr Wellesley to Seymour-place, the habitation and lodging of Mrs Bligh: 
Mrs Bligh comes to that very house, and into one and the same bed-room 
they go together. 

[Here the Lord Chancellor read and commented upon a letter in the 
hand-writing of Mr Wellesley, and addressed to Mrs Bligh, highly inde- 
cent both in matter and in language, which was found in Mrs Bligh’s lodg- 
ing after their departure. Mr Wellesley stated, that ithad never been out 
of his own possession. ] 

The visit having been thus paid to Clarges-street, Mr Wellesley and 
Mrs Bligh go to France. When? How? Not a word of explanation 
1s given that I can find; but, till the 14th of December 1825, I have not 
the least doubt of their living together generally. In this interval Mrs 
Bligh must have been brought to bed of an illegitimate child, as to which 
there cannot be a particle of doubt upon the evidence, that it is the natural 
child of Mr Wellesley; and that must have taken place in September. In 
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December, Mr Wellesley came to England. Mrs Bligh came over here, he 
says, without his knowledge and against his inclination, upon the 2d of 
February 1826, and soon afterwards arrived in London. * It appears 
pretty clear, that certain communications were going on between Mr 
Wellesiey and Mrs Bligh; but there is nothing before me that authorises 
me to say that he saw her personally till the latter end of March. Then 
his solicitor takes a lodging or a house for her in York-place; and, from 
the time we can trace the lady to York-place, to the time of her removing 
to St John’s Wood, there is going on the most disgraceful system of adul- 
tery that I ever knew or heard of any woman being engaged in. 

{Here Lord Eldon stated and commented upon various parts of the 
evidence, relating to this adulterous intercourse, and to the circumstances 
under which it was carried on. ] 

It has been stated, that there is evidence of Mr Wellesley’s having at- 
tempted to get rid of Mrs Bligh; but either there was no attempt to get rid 
of her, or, for some reason or other, she is a woman whom he cannot get 
rid of: and, in either way of putting it, that circumstance is extremely 
‘material to the determination of this‘question as to the children. 

I have Mr Wellesley’s own authority for saying, that it would bea 
grievous thing to separate the daughter from the sons; and, in what he 
has so stated, I believe him. Now, l own I never will let that girl go 
into the custody of Mr Wellesley, so long as he has any connexion with 
Mrs Bligh. Let me say, that the jurisdiction of the court extends to 
restrain altogether, where it is necessary that it should do so; to modify 
that restraint, so as to show that the sentiments of filial duty should be pro- 
tected and cultivated in the children, by those who have the care and 
custody of them; and to take off the restraint which it has imposed. But, 
under the existing circumstances, is it proper that the girl should be 
under the care of Mr Wellesley, while he has any connexion with 
this woman, Mrs Bligh? Certainly not. 
~ Then again, with respect to his conduct, as it affects the boys, there is 
a great deal of exceedingly strong evidence. 

Mr Wellesley left Paris in July 1824. Dr Southcote, in his affidavit, 
says, ‘‘ that in September 1824, Mr Wellesley applied to him for advice 
as a surgeon”? (he, Mr Wellesley being-at Dieppe), <‘in consequence of 
an inflammation in his eye ; that he accordingly attended him, and inform- 
ed him that he strongly suspected the complaint was not a common one, 
but that it proceeded from the venereal disease ; that it was a secondary 
symptom of that disorder ; that he accordingly prescribed for that disease, 
removed a venereal tumour from the eye, and performed other operations 
necessary in a disease of that nature.”” He further says, ‘that Mrs He- 
lena Bligh was at Taylor’s hotel, where Mr Wellesley put up; and he 
informed the deponent, that in consequence of the arrival of Mrs Bligh, 
he had taken the furnished house in which he resided, &c.: that Mr 
Wellesley used to consult him, not only asa medical adviser, but also upon 
various other subjects, &c.: that, among various topics of conversation 
which took place between this deponent and Mr Wellesley, 4 common 
and general one was, upon the subject of his (Mr Wellesley’s) male chil- 
dren; and, in the course of conversation, Mr Wellesley often expressly 
declared his determination to let them associate with company, or with 
children of the lowest classes of society, and of the most depraved habits ; 
and also, that it was his particular wish and desire that his children should 
adopt the manners and language of the lower classes, 1n order that they 
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might obtain a knowledge of the world ; and, upon many occasions, W. 
L. Wellesley has made it a boast to deponent, that he, while residing in 
Paris, had frequently procured children of the lowest description to come 
to the back of his house, to teach his children to learn and repeat the oaths 
and blasphemous language made use of by such vagabonds and others of the 
lowest order; and that, in return for the oaths so taught to, and learned and 
repeated by, the infant plaintiffs in the French language, he made his:boys 
teach those low children to swear in English: that Mr Wellesley repeated- 
ly observed to deponent, that it was his wish that his boys should associate 
with persons of the lowest description, to give them a thorough knowledge 
of low society; and that, if he had the government of his children, he would 
take care that they should be present at bull-baits, cock-fights, dog-fights, 
and all other sports of the like nature, in order to afford them opportuni- 
ties of hearing and learning to repeat oaths and blasphemous language 
made use of by people usually attending such sports, which were manly 
sports, and ought to be pursued by his children in preference to any other.” 
Here Imay observe, that it appears from one of Mr Wellesley’s letters, (a) 
that he considers swearing as a remedy against lying. Dr Southcote goes 
on further to say, ‘‘that Mr Wellesley repeatedly stated to deponent, 
that he considered it the principal branch of his children’s education, that 
they should know how, if necessary, to make themselves perfect black- 
guards ; it being his wish that they should be qualified to enter into and 
associate with the lowest and most vulgar society, without the persons 
with whom they should associate being able to discern that they were the 
children of a gentieman, or gentlemen themselves. That, from the afore- 
said repeatedly expressed and openly avowed ideas, wishes, or intentions 
of Mr Wellesley as to the management and education of his male children, 
deponent feels convinced, that, if the sole and uncontrolled management of 
their education be left to and entrusted with their father, they will be trained 
up in a course of conduct, and with feelings and sentiments, which must in- 
evitably destroy their moral and civil characters, and render them unfit for 
the society to which their birth and station in life entitles them.”’ 

There is another witness, who gives extremely important evidence on 
this subject, Mr Pitman, the tutor of the children. He swears, ‘that, 
when he first joined the family of Mr Wellesley, at Calais, in 1822, 
he was much surprised and shocked on hearing the eldest infant 
plaintiff use some very disgusting expressions, and utter the most coarse 
and vulgar oaths in French; that this led to his reproving them for such 
language, and to his pointing out that it was very sinful and improper; 
that the infant plaintiff, William, informed him that his father liked it, and 
always allowed him to do so; that he, the deponent, forbade him to use 
such language, under the pain of his severe displeasure, and that the said 
infant plaintiff, by degrees, ceased to be guilty of it in his hearing; that, 
observing that Mr Wellesley was in the almost constant habit of swearing, 
and not considering himself authorised to take upon himself the office of 
corrector of Mr Wellesley’s morals, deponent confined himself to admon- 
ishing and correcting the infant plaintiffs in this respect; that he has never 


(2) The chancellor bere alludes to a letter from Mr Wellesley to Mrs Wellesley, dated“ Paris, 
July 18, 1824,” in which, giving her directions with respect to the management of the children, 
the says, “ The little girl’s faults require to be corrected by an able hand. ; [ would recommend 
you something similar to the course I adopted with William, when I found he had a slight pro- 


pensity, to lying, the parent of all evil. You remember, I allowed him to swear, in order to.es- 
tablish in his mind a distinction between a vice and < a venial fault.’ ” 
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heard Mr Wellesley directly encourage the infant plaintiffs to swear, 
unless the circumstance of himself swearing in their presence, and not re- 
proving them (except as hereinafter mentioned) when he heard them 
swear, can be so considered; that, having heard from others that Mr Wel- 
lesley did encourage the infant plaintiffs to swear, and use obscene language 
and expressions, he is induced to believe that Mr Wellesley abstained 
from so doing in the presence of deponent, out of regard and consideration 
for him and _his office of tutor to the infant plaintiffs; that, on one occa- 
sion, during the latter part of the time of deponent’s residing with Mr 
Wellesley abroad, viz. either at Florence or at Paris, the eldest infant 
plaintiff having uttered some oath, Mr Wellesley said: «Mind, William, I 
don’t allow you to swear, except when you are ina passion,’ or words to 
that effect.”” Mr Pitman goes on to state other circumstances not so im- 
portant, and then he speaks as to Mr Wellesley’s contradiction of what is 
stated relative to his conduct to his late wife. He adds, « that, soon after 
the family of Mr Wellesley reached Florence, he (Mr Wellesley) treated 
Mrs Wellesley with great neglect, and showed a marked attention to Mrs 
Bligh, &c.; that, on several occasions, after Mrs Wellesley withdrew her 
protection from Mrs Bligh, the deponent observed, with regret, the harsh, 
morose, and unkind manner of Mr Wellesley towards his wife, who was 
of a meek and tender disposition, and seemed to suffer great pain from 
such treatment; that, upon their return to Paris, the conduct of Mr Wel- 
lesley to Mrs Wellesley was also very harsh and unkind; and, during the 
short stay of the family at Leghorn, on the said journey, this deponent 
heard Mr Wellesley use the most coarse und unfeeling language to Mrs 
Wellesley, such as the words, ‘ what a d—d fool you are,’ if she made 
any observation which he did not like.”’ 

With regard to the language which Mr Wellesley is said to have used 
to his children, as shown in his letters, this observation is to be made—— 
that the passages, which have been most animadverted upon, and which 
are highly objectionable, are found intermixed in letters which contain 
much good moral advice. The letter of the 9th of February 1825, ad- 
dressed to his son William, is in these words: “ According tomy ordinary 
custom, I have perused your letter of the 3d instant: I find it in every 
respect better written than those that have preceded it. I find it with less 
erasures, and more correct as to spelling; so that I place the flattering 
unction to my soul, that you have become less giddy, and more attentive 
to your studies. I beg of you to realise these my most anxious hopes. 
Rely upon it, a little attentive study now will amply repay you hereafter. 
Pshaw for your postscript. If the fellow be a sportsman who told you that 
you could not hunt your terriers till next winter, because you find an un- 
seasonable hare with young, damn his infernal sowl to hell; tell him, if 
the hares be unseasonably with young, that is no reason why the young 
squire should not take his pastime—kill all the young ladies with or with- 
out young.’’ In another letter he says, ‘‘1 have nothing to do with your 
mystic rites with Mr Pitman, they are too sacred; study hard, but as soon 
as you have completed your tasks, go out in all weathers, and play hell 
and tommy; make as much riot as your tongues can admit—chase cats, 
dogs, and women, old and young, but spare my game.”” Dr Bulkeley(a@) 


(a) Dr Bulkeley was a physician, who, in his medical capacity, had attended Mrand Mrs Wel- 
lesley’s family at Naples, and who subsequently resided in the family and travelled with them. 
His evidence went to substantiate completely the charges against Mr Wellesley: but many of 
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says, “that W. P. L. Wellesley said, in the presence of his children, 
‘debauch all the women you meet with, young and old.’” But it is 
alleged, that it is very improbable that he should have so expressed him- 
self, when we consider that the oldest of these boys was at that time only 
nine years of age. I think thatit is not at all improbable thata man, who 
could write letters containing such passages as those I have referred to, 
might make such an observation as is sworn to by Dr Bulkeley. os 
am I to pay no attention to the other witnesses who speak to the swearing: 
Under these ‘circumstances, I cannot withdraw myself from the perfect 
conviction, that Mr Wellesley was himself in the habit of constantly swear- 
ing, and that he encouraged his children to swear. As to the allegations 
of Mr Pitman, I do not find that Mr Wellesley makes any attempt to 
answer them. j 

Upon the whole, the case appears to be completely constituted by evi- 
dence, from the time Mr and Mrs Wellesley were living at Florence, to 
the time when this application was made to the court. What happened 
before the former period is left in more doubt. There, affidavit is to be 
set against affidavit, individual is opposed to individual; and, after all, it 
is utterly impossible to say that the contradictions between them can 
originate in mistake. When, for instance, a fact is stated by Mr Welles- 
ley, that he burnt certain religious tracts, and then complained to his wife 
about them; and when the Misses Long positively swear to the direet 
contrary, one party or other must not only be mistaken, but worse than 
mistaken. 

‘Mr and Mrs Wellesley haying been in Naples a considerably time, Mr 
and Mrs Bligh came there. Mrs Bligh was the daughter of a Colonel 
Paterson; that Colonel Paterson and his family formerly lived in the 
neighbourhood of Wanstead House, where his daughter had been much 
taken notice of. When she came to Naples, upon the 29th of May 1823, 
nothing in the world was more probable and proper (if there had been 
complete innocence), than that the intimacy, which had existed at Wan- 
stead House formerly, should be renewed at Naples. What, however, 
we are to believe, according to Dr Bulkeley’s statement, seems to amount 
to this; that Mrs Bligh, coming, upon the 29th of May 1823, to Naples, 
had immediately an illicit connexion with, or was debauched by, Mr 
Wellesley, so early as to give occasion to her having a miscarriage in the 
middle of the subsequent month of June. The thing, though not impos- 
sible, ishighly improbable. On the other hand, there are, in another view, 
circumstances that are difficult to be accounted for. Although she did not 
arrive in Naples till about the 29th of May, there was, early in June, a 
rumour abroad, to a great extent, that there was something wrong between 
herand Mr Wellesley; and that rumour had gone to such an extent, that 
an affidavit of Mr Wellesley, and other papers and affidavits on the subject, 
were laid before the consul. : 

[Here the Lord Chancellor made some observations on Dr Bulkeley’s 
evidence; remarking, that Dr Bulkeley had come to London to offer him- 
self, as it were, as a volunteer to a prosecution for perjury; and that many 
parts of his affidavit were such, that, if they were false, perjury might have 
been assigned upon them, and proved by two witnesses, 

His lordship also read, and commented upon a letter from Mrs Wel- 


the facts and circumstances, to which he swore 


: » were positively contradicted, particularly by the 
affidavits of Mr Wellesley and Mrs Bligh. me 
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lesley to Dr Bulkeley, written in August 1825, in which she repudiated 
altogether the system on which she had agreed to act when she left Paris, 
and expressed her determination not to follow Mr Wellesley’s directions 
with respect to the children. 

His lordship then alluded to the letters that passed between Mrs Bligh 
and Mr Wellesley, and between the latter and Mr Bligh, at the time when 
a challenge was supposed tohave been sent by Mr Bligh to Mr Wellesley, 
on account of the imputed conduct of the latter, prior to the middle of June 
1823, «These are letters’’ said his lordship, ‘¢ which deserve a great deal 
of weight; for, on the part of Mr Wellesley, they invite an investigation, 
and that investigation is declined.’’] 

The Lord Chancellor continued:—<As to the result of the whole case, I must 
now say, I have no difficulty whatever,—none with respect to the circeum- 
stances that. took place towards the close of the business at Florence; none 
as to what was the nature of Mrs Wellesley’s conduct to Mrs Wellesley on 
their way to Paris; none with.respect to what took place at Paris; nor 
have I any difficulty whatever in respect to any thing that took place 
ftom the time of their going to Paris to the moment when this mat- 
. ter was brought before me. In addition to all that belongs to the 
nature of the connexion with Mrs Bligh,—to that course of adultery 
between her and Mr Wellesley, which has been carried on through all this 
length of time under the most disgraceful circumstances, there has been, 
in my judgment, most grossly improper conduct on the part of Mr Wel- 
lesley towards his children. Under these circumstances, I can never 
suffer the daughter to go under the care and custody of Mr Wellesley, so: 
long as there is any connexion between him and a woman so abandoned as 
Mrs Bligh appears to be. I cannot consent to separate the boys from the 
_ daughter; and, upon this point, I have the authority of Mr Wellesley him- 
self to say, that that isa thing which ought not to bedone. WhenI look at 
the whole conduct of Mr Wellesley towards Mrs Bligh, towards his chil- 
dren, and with reference to other points, which show the tenor and bent 
of his mind upon certain subjects, and the nature of his sentiments, I say 
that, if the house of lords think proper to restore these children to Mr 
Wellesley, let them do so; it shall not be done by my act. I there- 
fore refer it to the master, to consider under whose care and custody these 
ehildren should be placed. I know not whether there be any body who 
will accept this guardianship; but they who do accept it, will deserve the 
thanks of this family, so long as there are any members of it able to render 
thanks. The office which the individuals who accept it have to-take, is 
not an enviable one. Into whatsoever hands these children may fall, it 
will be their duty to consult the interest and happiness of the children, by 
allowing filial affection and duty towards their father to operate to the utmost. 


The order made was as follows:-—‘‘ Upon hearing the said petition, the 
several affidavits of, &c., read, &c., his lordship doth order, that it be 
referred to the master in rotation, to inquire and report, to what person or 
persons willing (other than the petitioner, the Hon William Pole Tylney 
Long Wellesley) to undertake the same, the custody of the infants, Wil- 
liam Richard Arthur Pole Tylney Long Wellesley, James Fitzroy Henry 
William Pole Tylney Long Wellesley, and Victoria Catharine Mary Pole 
Tylney Long Wellesley, and the care of their maintenance and education, 
should be committed, this court not thinking it proper in the circumstances 
of this case, to make such order as is prayed by the petition of the Hon. 
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William Pole Tylney Long Wellesley; and it is ordered, that the master 
do inquire and state, what are the said infants’ ages, and the nature and 
amount of their fortunes, and do state, on what evidence or ground he 
shall approve of any person or persons, to have the care of the said infants’ 
maintenance and education; and all proper parties are to be at liberty to 
attend the master thereon; and the master, in making such inquiries, is to 
have regard to the fortunes of the infants respectively: and it is ordered, 


that the said Hon William Pole Tylney Long Wellesley, and all other 


persons, be restrained from removing, or attempting to remove, the said 
infants, or any of them, from the care and custody of Dorothy Tylney 
Long and Emma Tylney Long, without the permission of this court and 
further order: and it is ordered, that the said master do state upon what 
plan the person or persons, to whom, upon such inquiry as aforesaid, he 
shall report that such care and custody as aforesaid should be, committed, 
propose to conduct and carry on the education of the said infants respec- 
tively; and what sum or sums are proposed to be, or can be, allowed and 
applied for their maintenance and education, out of their fortunes; and that 
he report his opinion upon such plan and proposal for maintenance and 
education; and thereupon such further order shall be made as shall be 
just.” 


Between His Majesty’s Attorney-General, at the relation of 
Matthew Barrett and George Hayman, Citizens and In- 
habitants of the City of Exeter, Informants, and The 
Mayor, Bailiffs, and Commonalty of the City of Exeter, 
Defendants. 


2 Russell, 45. 


March 10, 11, 1826.—Semble. It is not a general rule of a court of equity, that a charitable gift 
for the benefit of the poor is to be confined to such poor as do not receive parish relief. 

Where trustees of a charity, under an instrument of doubtful construction, bave acted honestly, 
though erroneously, they will not be charged in respect of past misapplication of the funds. 

Reluctance of the court to compel a corporation to make a discovery of the property which they 
possess applicable to general corporate purposes. 

in the reign of Henry the Seventh, lands were given to the corporation of Exeter and their 
successors, for the aid and relief of the poor citizens and inhabitants of Exeter, ‘“‘ who are 
heavily burthened by fee-farm rents of that city, and other impositions and talliages :” Quere, 
whether the rents ought to be applied to the relief only of such poor inhabitants of Exeter as 
do not receive parish relief? 

Quzre, whether it is a due administration of such a charity to apply the rents to the payment 


of fee-farm rents due from the city, repairing the gaol, maintaining the prisoners, and other 
public purposes ? 


IN the reign of Henry VII., an estate in the county of Devon was 
conveyed to the mayor, bailiffs, and commonalty of the city of Exeter, 
and their successors, for ever, ‘in subsidiuin et relevamen inopie paupe- 
rum civium et inhabitantium civitatis predicte, qui multociens graviter 
onerati existunt, tam per feodi firmas ejusdem civitatis Domino Regi et 
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aliis annuatim persolvendas, quam per alias impositiones et tallagia dicti 
Domini Regis, cum per totum Regnum ngliz currere contigerit,(a) et 
ad inyeniendum quendam idoneum capellanum annuatim Divina celebra- 
turum in capella Sancti Georgiz, in civitate predicta.”? The information, 
filed in 1821, complained of the misapplication of the rents and profits of 
this estate. 

The corporation in their answer alleged, that, at the period when this 
grant was made, there were annually payable by the city of Exeter two 
fee-farm rents, one of 20/. to the crown, and another of 25]. 12s. 6d. to 
the convent of the Holy. Trinity in London, which had since been reduced 
to 162. 7s. 8d., and 20/. 15s. 4d. respectively; that they and their prede- 
cessors had applied the rents and profits of this estate, as far as they would 
extend, towards the payment of such fee-farm rents, the support and 
maintenance of the prisoners confined in the city gaol, the cost of repair- 
ing the building, the payment of the salary of the keeper, and the expen- 
ses of entertaining the judges at the assizes. They insisted that, in so 
doing, they had fulfilled the objects of the grant, inasmuch as the fee-farm 
rents were expressly mentioned in the deed, and the application of the 
fund to the other public purposes stated in the answer was in aid and 
relief of the poor citizens and inhabitants, who would otherwise have been 
subject to the payment of those expenses, by means of a county rate or 
other public assessment. They further alleged, that the corporation had 
at different periods applied the rents and profits of the estate towards de- 
fraying the expenses occasioned by the visits of the kings of England, at 
different periods, to the city of Exeter, and to other public purposes; and, 
as to that part of the trust which related to finding a chaplain to celebrate 
divine service in the chapel of St George, they stated, that the chapel, 
being in a very dilapidated condition, was, in the year 1593, taken down, 
and the site employed in enlarging the Guildhall of the city. 

The lands were let on. leases for lives, granted upon the payment of 
fines, and subject to small reserved rents, amounting in the whole to 71. 
3s. 2d. The last renewals had taken place about sixteen years before the 
filing of the information. The corporation had not kept any distinct ac- 
counts of the rents.and profits of the lands of this charity, but had mixed 
them with their general funds. 

The cause was heard before the Vice-Chancellor on the 18th of Febru- 
ary 1825. The decree which was then pronounced, declared, that the 
rents and profits of the charity estate in question ‘‘ were then applicable in 
aid and relief of the poor citizens and inhabitants of the city of Exeter not 
receiving parish relief, and in providing a fit chaplain for celebrating divine 
service in the chapel of St George the Martyr in the city, if such chapel 
be in existence.”’?: Then, after directing various inquiries concerning the 
charity lands, and the mode in which they were let, it ordered, “¢ that the 
master should inquire in what manner, and for what purposes, the several 


(a) The relators and the defendants did not agree in their translation of these words. In the 
information they were translated ‘‘to the aid and relief from want of poor citizens and inhabi- 
tants of His Majesty’s aforesaid city, who were grievously burthened as well by fee-farms of the 
same to His Majesty and others payable, as by other imposts and taxes to His Majesty when 
such were imposed throughout the realm of England.” In the answer they were translated, 
“in aid and relief of the want of poor citizens and inhabitants of Exeter, who very often were 
grievously burthened as well by the fee-farms of the city, payable to our Lord the King, and to 
others yearly, as by the impositions and taxes of our said Lord the King, when he shall happen 
to make his progress through his whole kingdom of England.” 
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fines received by the mayor, bailiffs, and commonalty of the city of Exe- 
ter, upon the last grants or renewals of the several leases of the charity 
estate were applied by them: and it was ordered, that the master should 
also inquire and state to the court, whether, the mayor, bailiffs, and com- 
monalty of the city of Exeter have any, and what property, real or per- 
sonal, which is applicable to general corporate purposes; and the master 
was to be at liberty, as to such property, to state any circumstances specially 
at the request of either party; and for the better discovery of the matters 
aforesaid, the parties were to produce before the master, upon oath, all 
books, papers, and writings, mm their custody and power, relating there- 
tos og Fe. : 

From this decree the defendants appealed. . 

The Solicitor General,, Mr Sugden, and Mr Merivale, for the appel- 
lants:—The gift is for the aid and relief, not of the poor inhabitants of 
Exeter generally, but of-the poor inhabitants who were heavily burdened 
by the payment of fee-farm’rents, impositions and talliages. It is there- 
fore a trust, not so much for a particular class of persons, as for particular 
purposes, namely, the payment of these charges. The intention of the 
donor was, to aid the poor by providing a fund, cut of which certain pub- 
lic burdens might, in part at least, be defrayed: the diminution of the bur- 
den was necessarily a relief to all who were to bear it. The corporation 
has applied the profits of the estates in defraying charges which would 
have been burdensome to the poor, and they have therefore acted rightly 
in the administration of this charitable fund. In consequence of the alter- 
ation of manners and of institutions, it cannot be expended in the very 
modes which are particularized by the donor; but the purposes to which 
it has been applied yield the same species of relief to the poor, as was 
afforded in former times by those which are mentioned in the grant. 

If it shall be decided that the profits of these estates have not been pro- 
perly applied in time past, yet the application, which is directed by the 
decree, is not according to the expressed intention of the donor. The gift 
is for the aid and relief of the poor citizens and inhabitants of Exeter; the 
decree confines the benefit only to such of the poor citizens and inhabitants 
as do not receive parish relief.. Parish rates did not exist when this donor 
lived; and it cannot be right to limit the extent of his bounty by a qualifi- 
cation referring to a system of regulations which did not arise till-a century 
after his death. On what principle are the poorest of the poor to be ex= 
cluded from the benefit of a gift to the poor? It is true, that if a charita- 
ble fund be applied to provide in any degree.for the wants of those who 
are receiving parish relief, the burden of the poor’s rates, which falls on 
the rich as well’ as on the poor, will be lightened;.but there are many 
wants of parish paupers to which parish relief does not extend, and to- 
wards the supply of which the funds of a charity may be most beneficially 
directed. All charitable provisions operate indirectly te lessen or» pre- 
vent the increase of parish rates: if extended to those who receive parish 
relief, by diminishing the quantum of allowance which ‘such paupers: re- 
quire; if confined to those who do not receive parish relief, by preventing 
individuals from becoming chargeable to the parish, who would otherwise 
sink down to’that condition. The distress of the poor cannot be relieved 
from any extrinsic source, without a diminution of the burdens of the rich. 

The mode of administering the charity with which this information 
quarrels, has gone on unquestioned for centuries. The corporation, cannot 
be blamed for treading in the footsteps of their predecessors. If they.have 
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acted mistakingly, they have not acted corruptly; and even if the future 
administration of the charity should be altered, no retrospective account 
ought to be directed: much less should the corporation be compelled to 
slag a full discovery of their property and of their titles to different parts 
of it. 

Mr Agar, Mr Duckworth, and Mr Girdlestone, Jun. for the respon- 
dents:—The rents of the charity estates have hitherto been applied to the 
payment of charges which ought to have been provided for by a general 
rate or tax. Such an application is in aid, not of the poor citizens, but of 
the whole mass of citizens, and of the rich, on whom these burdens would 
principally have fallen, in a much greater degree than of the poor. 

If the rents were to be applied for the benefit of the poor indiscrimi- 
nately, the effect would be, that they would be expended principally on 
parish paupers, in ease of the poor’s rates. Such an administration of the 
property, though in form an aid to the poor, would, in truth, be an aid to 
the rich; for the ultimate benefit would be enjoyed by that class of persons 
who contribute most to the poor’s rates. 

At the very least, the fines received on the last renewals must be ac- 
counted for. The corporation has not explained how they were expend- 
ed; and if they cannot be made available, the charity wil! be left without 
funds till the present leases expire. This renders it necessary to ascertain 
what property the corporation possesses, applicable to general corporate 
purposes, in order that the court may see whether there is any fund out 
of which payment can be ordered of what shall be found due to the 
charity. 


In the progress of the argument, the Lorp CuanceLtor made the fol- 
lowing observations:—Where there is a trust of a charitable nature, and it 
is matter of difficulty to know the exact meaning of the instruments cre- 
ating it, or to determine who are the cestuis que trust, it has never been 
the habit of this court to call on those who have for a Jong time acted in 
the management of the trust mistakenly, and not corruptly, to account for 
what ‘passed before the filing of the information. The hardship of the 
contrary rule would be extreme. According to the old mode of proceed- 
ing, as soon as the answer set out the trusts, and the instruments under 
which the property was holden, the atterney-general would, by amend- 
ment, have put his construction of them upon the record, and would have 
claimed an application of the funds according to that construction. Ulti- 
mately, the court might have been of opinion that his construction was not 
the right one, any more than that which had been acted upon by the trus- 
tees. In such a case, would it not be monstrous, if the trustees had ap- 
plied the money to public purposes, and not to their own private advan- 
tage, that they should be called upon to account for all the past time, 
though the king’s officer, who sued them, was unable to tell them what 
they ought to have done? 

It would not be difficult to find charters of the age of Henry the VIIth, 
in which the whole inhabitants of a city like Exeter are described as pau- 
peres-cives. This gift could not originally have been meant for the poor 
not receiving parish relief ; for at that time there were no poor receiving 
parish relief. The construction which the Vice-Chancellor has put upon 
the deed, is a construction which the attorney-general has not put upon it; 
for, though the grants are set forth by the answer, the attorney-general 
has not thought fit to amend his information so as to disclose the construction 
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for which he contends. It would be very hard on the citizens of Exeter 
to require them to construe those difficult words, which his majesty’s at- 
torney-general has not ventured to construe. 

Is it meant to be said, that there are not many decrees of this court, in 
which gifts to the poor have been carried into effect, without qualifying 
the objects of the charity by such a reference to parochial relief as I find 
in the judgment now appealed from? Is it to be laid down as a rule, that 
in future this court is never to distribute a fund given to the poor, except 
among such poor as do not receive parish relief? There may be a highly 
meritorious individual receiving parish relief: why may not that charity 
be well bestowed, which adds something to the pittance which he derives 
from the rates? Why may not that something be added, without dimin- 
ishing the sum which he receives from the parish? It is said, that where a 
charity fund is given to persons who receive parochial relief, it is applied 
in exoneration of the rich, who contribute to the public burdens of the 
parish. I say,-—that is notso. There may be many cases in which there 
cannot be a more prudent application of a charity fund than by giving it to 
those who are receiving parish relief; not thereby exonerating the rich from 
contributing to the relief of the poor, but adding to the relief, which the 
law has provided, further relief, which the rich are not bound to afford. 
There are many charities which are applied to the relief of persons who 
receive parochial aid; and if it is to be laid down, that a grant for the bene- 
fit of poor citizens and inhabitants is not to be administered so as to afford 
aid to persons chargeable to the parish, I cannot tell how many charities 
will be disturbed and thrown into confusion. 


March 11.—The Lorp Cuancetxor. It appears to me that the meaning 
of the words on which the question arises is, that the grant was to be applied 
for the relief of that distress which was occasioned to the poor citizens 
and inhabitants of Exeter, by reason of their being frequently burdened 
by the payment of fee-farm rents, and of the impositions and talliages which 
are mentioned. As to the fee-farm rents, I cannot conceive that there 
should have been any apportionment of their amount among the indivi- 
duals liable to pay them, by means of which the profits of these lands could 
have been applied to the discharge of that portion only of the fee-farm 
rents which would have been borne by the poor inhabitants. If a fee-farm 
rent was chargeable on the whole of the place called Exeter, he who was 
entitled to the rent might have demanded the whole, or any part of it, 
from any one who had a part of or in that city; leaving the person who 
was thus called upon to pay to obtain contributions from the other inhab- 
itants as he best could. Then, the city of Exeter becoming the owner of 
certain lands for the purposes I have mentioned, would it not have been 
bound to pay the fee-farm rents in discharge of the whole community, 
thereby relieving those poor inhabitants who might either have been called 
upon to pay in the first instance, or fixed by contributions afterwards? 

The talliages and impositions, too, fell frequently on poor persons; 
though it appears there was a way known, either to the law or to the bene- 
volence of the crown, by which individuals, who were charged beyond 

.their means, might obtain relief. 

I find, therefore, two difficulties with respect to this decree. 

First, Am I. to take it for granted that no part of this property can be 
rendered applicable to the purposes for which it was originally given? 
Secondly, If no part of it can be rendered applicable to those purposes, is 
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it to be laid down as a general principle, that no part of the property de- 
voted to such a charity is to be applied for the benefit of persons receiving 
parish relief? As to the latter point, I must again state, for reasons I 
have already mentioned, that I cannot admit it to be true, that giving a 
portion of a charity to persons receiving parochial aid is relieving the rich. 
Many cases, I repeat, have occurred in this court, in which persons re- 
ceiving parish relief have been further relieved in this court, by being al- 
lowed to participate in the funds of a charity. That participation may be 
such as neither to relieve the rich nor affect the rates. As to the other 
point, if it can be shown that any of these fee-farm rents are payable at 
this day, an inquiry ought to have been directed to ascertain—whether 
any such fee-farm rents are existing, and on what property they were and 
are chargeable? Such an inquiry seems necessary, in order that it may be 
decided, whether any portion of the rents of the lands should be applied 
in discharging the fee-farm rents. 

With respect to the general principle on which the court deals with 
trustees of a charity, though it holds a strict hand over them, when there is 
wilful misapplication, it will not press severely upon them, where it sees 
nothing but mistake. It often happens, from the nature of the instruments 
creating the trust, that there is great difficulty in determining how the funds 
of a charity ought to be administered. If the administration of the funds, 
though mistaken, has been honest, and unconnected with any corrupt pur- 
pose, the court, while it directs for the future, refuses to visit with punish- 
ment what has been done in time past. To act on any other principle 
would be to deter all prudent persons from becoming trustees of charities. 
The inquiries, therefore, as to the rents and fines of the charity lands, must 
be without prejudice; and it must not be understood that they are directed 
for the purpose of charging the corporation in respect of past application. 

The court is not ignorant of the means of enforcing a decree against a 
corporation. But I entertain great hesitation in giving my assent to an 
order calling upon a corporation or an individual to expose to the world 
the particulars of their property, and the purposes to which it is applicable; 
especially when such an order is accompanied, as in the present case, with 
a direction to produce deeds and papers. ‘The result of the other inquiries 
may be, that the corporation is not chargeable to the extent of a single 
shilling; so that the disclosure may be altogether unnecessary for the pur- 
poses of this suit, and yet might be prejudicial to the defendants in other 
points of view. That part of the decree cannot stand. 


The Lorp CHancELtor expressed his intention to give further consid- 
eration to some parts of the case; but final judgment was not delivered 
when his lordship resigned the great seal. 

The case was again argued before Lord Lyndhurst, Cuancetior, who 
affirmed the decree of the Vice-Chanceller, with the exception of that part 
of it which directed the master to inquire what property was holden by the 
corporation applicable to general corporate purposes. Vide infra. 
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2 Russell, 56. 


February 25, March 8, 14, 1826.—The taking of an account will not be stayed pending an appeal. 

It is not the habit of the court to direct security to be given for the result of an account. | 

Pending an appeal, the court will sometimes stay the sale of property hich abe decree has 
directed to be sold; but, if the property consists of personal chattels, remaining in the pos- 
session of the appellant, he must give ample security for their value. 


THE object of this bill was to obtain a declaration that the plaintiff had 
for a certain number of years been partner with his sister, the wife of the 
defendant Burnand, in carrying on an hotel, that the partnership was 
dissolyed, and to have the partnership accounts taken, and the property 
sold. The defendant denied that the plaintiff was a partner, and insisted 
that she had carried on the concern solely on her own account. She was 
in the occupation of the hotel, in the enjoyment of the business, and in the 
possession of the property with which it was carried on. 

The Vice-Chancellor had pronounced a decree in favour of the plaintiff, 
which directed the property to be sold. The defendant appealed. A 
motion was made to stay the proceedings under the decree, until the appeal 
was heard. The order pronounced upon this motion, bearing date the 
19th of July 1825, was, that ‘‘ upon the defendant’s giving security within 
three weeks, to be approved of by the master, duly to perform all that 
should be directed, and to answer the result of the accounts by the decree 
directed, or to be directed on the hearing of the appeal, the proceedings 
under the decree should be stayed, except the taking of the accounts thereby 
directed.”’ 

Security had not been given, and the master had appointed aday forthe sale. 

A motion was now made, that the sale of the house and of the effects 
upon the premises, might be stayed till the hearing of the appeal; the de- 
fendant offering to deposit the title-deeds of the house in the master’s office,. 
and to give security to the value of the effects. 

Mr Hart and Mr Roupell, in support of the motion. If, on hear- 
ing the appeal, the court should be of opinion that the plaintiff has 
not proved himself to be a partner, not only will the expense of a long 
and intricate account have been incurred unnecessarily, but injustice will 
have been done to the defendant, which it will be impossible to repair. 
The decree, if executed, destroys the business, which she claims as her 
own, removes her from the premises on which, and deprives her of the 
property with which, it is carried on. The former order is nugatory, for 
to give the security required by it is impossible. There are no means of 
ascertaining the amount of a security which is to be given for the value of 
accounts not yet taken, and even of accounts not yet directed. 

Mr Heald and Mr Barber, for the plaintiff. There is no special 
ground for stopping the proceedings in the master’s office, unless an 
appeal is in every case to suspend the execution of a decree. In fact, 
the defendants now quarrel with the order which they themselves ob- 
tained; they wish to continue in the possession and enjoyment of the 
partnership property, without giving that security which was the condi- 
tion of the delay already granted to them. At all events, the plaintiff 
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must not be exposed to any injury by the postponement of the sale which 
the Vice-Chancellor has ordered, and by leaving the property in the con- 
troul of the defendant; and his rights cannot be secured, unless the defen- 
dant shall give security both for the result of the account, and for the value 
of the property, which the decree treats as belonging to the partnership. 


The Lorp Cuancettor. There is no ground for the application, so 
far as it relates to taking the accounts. Generally speaking, the court 
never stays the account; nor does it direct security to be given for the 
result of an account. ‘That result is entirely speculative; the master could 
not ascertain it, and would be obliged to guess at it. 

The proceedings directed by the decree ought to be stayed; but ample 
security must be given for the value of the property directed to be sold; 
such as the furniture, plate, wines, &c. 


The value of the premises, on which the business was carried on, and 
which were occupied by the appellant, was not to be included in the 
amount for which security was to be given. The security afterwards ten- 
dered, was that of two persons, each of whom swore that, after payment 
of his debts, he was worth more than 3000/., the estimated value of the 
property for which security was required. 

The plaintiff insisted on having better security; but the Lord Chan- 
cellor was of opinion that the security tendered was sufficient. 


The order made upon the motion was as follows:— 

*¢ Upon the defendant’s depositing upon oath all the title-deeds of the 
house and premises called Nerot’s Hotel in the office of the master, as a se- 
curity to abide the result of this suit, and upon the defendant George Bur- 
nand, and George Whitehead and William Whitehead as his solicitors, en- 
tering into a proper security, to be approved of by the master, for the value 
of the said goods, plate, linen, china, stock in trade, and other effects, in 
and about the said house and premises, in the sum of 3000/., his lordship 
doth order, that the sale of the said house and premises, and of the house- 
hold goods, &c. be suspended until the hearing of the appeal ; and it is or- 
dered, that the defendant George Burnand do pay unto the plaintiff the 
costs of, and attendant upon, the order bearing date the 19th of July 1825, 
and all proceedings under it, and of and under this application.’’—Reg. 
Lib. 1825. B. 708. 


Lancaster v. Atkinson. 
2 Russell, 60.. 


March 9, 11, 1826.—Doetrine of courts of equity with respect to spoliation. A bill was filed 
by one executrix against her co-executrix, charging her with having secretly and improperly 
possessed herself of part of the testator’s property during his lifetime ; the defendant by her 
answer denied the accusation, and insisted that the spoliation was committed by the plaintiff, 
but did not file a cross bill; if an issue is directed to try the fact, the issue must be—not 
merely whether the defendant possessed herself of any part of the testator’s property in 
the manner alleged,—but also whether the plaintiff possessed herself of any part of it in 
like manner. 
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WILLIAM ATKINSON bequeathed all his property to his two daugh- 
ters, whom he appointed his executrixes. The bill was filed by the one 
daughter against the other, alleging that the defendant had secretly pos- 
sessed herself, shortly before her father’s death, of a certain quantity of 
gold coin, tied up in bags, which the testator kept deposited in his escri- 
toir. The defendant by her answer denied the charge, and asserted that 
the spoliation had been committed by the plaintiff. 

The Vice-Chancellor had directed an issue to try whether the defendant 
had possessed herself of the property in question, with a direction that 
both the defendant and the plaintiff should be examined. 

The defendant appealed. 

Mr Heald and Mr Phillimore, for the plaintiff’ Mr Horne and Mr 
Fisher, for the defendant. 


The Lorp Cuancettor. I apprehend the court has gone so far in cases 
of spoliation, that, if you can show that the party charging the other with 
spoliation, stated to the other what the amount of the property alleged to 
be spoliated was, and if you establish the fact of spoliation against the de- 
fendant, then, if she will not show what the sum was which she actually 
spoliated, the court will take it for granted that she spoliated the whole 
sum which was stated to her as the amount of the property spoliated. 

Upon this issue, asit stands, justice cannot bedone. If the biil had been 
for an account of the testator’s property, the plaintiff could not have obtained 
a decree against the defendant, without submitting to account for what 
she herself had possessed. But, on the trial of this issue, whenever any 
question is asked, whether the plaintiff had taken any part of the money, 
the judge, who tries it will immediately say, ‘‘ I cannot allow that ques- 
tion to be put; for I am to try whether the defendant took the money, not 
whether the plaintiff took it.”? The answer having retorted upon the 
plaintiff the charge which the plaintiff, by her bill, makes against the de- 
fendant, the inquiry, if it extends to one, must extend to both, though nocross 
bill has been filed. Suppose it were made out that the defendant is to be 
charged with a sum which she had privately abstracted from the escritoir, 
she would nevertheless have a right to see that her sister was charged with 
whatever sum could be proved to have been spoliated by that sister. 


Kershaw v. Matthews. 


2 Russell, 62. 


March 14, 15, 1826.—Where a partner has a right to appoint a person to succeed, upon his death, 
to his share of the business, and the person so appointed refuses to accept that share, or to 
comply with the stipulations of the articles, the partnership is dissolved; but the dissolution 
is not a dissolution which is wrought by the exclusion of the appointee by the surviving 
partners. 


THE residuary legatee of a deceased partner claimed, under some clauses 
of the partnership deed, to be admitted a partner, or to have it declared 
that the partnership was dissolved. 

Mr Horne and Mr Knight moved, on his behalf, for a receiver. Mr 
Sugden and Mr Wigram, contra. 
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The Lorp Cuancettor. If there is a partnership carried on, under 
articles which stipulate that, upon the death of a partner, he shall be suc- 
ceeded in the business either by some person whom he shall appoint, or 
by his executors, it may happen that his appointees or his executors do 
not think proper to come into his place on the same terms on which he 
was a partner in the concern.’ In that case, the death of the party puts 
an end to the partnership. 

The stipulation may be, that the appointee or executor of the deceased 
partner is to be a partner only if he does this or that particular thing. If 
the executor or appointee refuses to comply with the proviso, the whole 
concern must be wound up. But the dissolution which takes place is not 
a dissolution wrought by the exclusion of the executor or appointee ; for 
he never becomes a partner. 


Between Edmund Henry Barker, Plaintiff, and Robert Ray 
and Ann his Wife, and Robert Oliver and Sarah Shepley 
his Wife, Frank Sotheron and Henry Belward Ray, De- 
fendants. 


2 Russell, 63. 


April 14, 15, 1826.—A new trial of an issue will not be granted merely because, on the 
former trial, evidence was rejected, which ought to have been received. 

Neither will a new trial be granted merely because the judge made to the jury an inaccurate 
representation of the effect of the defendants’ answers. 

Quere. Whether, after the death of husband and wife, the declarations of the wife are admis- 
sible as evidence to show that the husband was not tenant in fee of lands of which he had 
seisin, and that, upon a certain event, they were to go over to another branch of the family ? 


ACCORDING to the case stated by the plaintiff, Edmund Barker, who 
died in 1772, made a will, by which he devised certain estates to his 
nephew Edmund, for life, with a power of limiting a jointure; remainder 
to Edmund’s first and other sons successively in tail male; remainder to his 
nephew Henry for life, and his first and other sons successively in tail 
male; remainder to his nephew Thomas for life, and his first and other sons 
successively in tail male; remainder to his nephew Robert for life, and to 
his first and other sons successively in tail male; remainder to Thomas 
Barker, rector of Cherry Burton, for life, and to his first and other sons 
successively, in tail male; with other remainders over. Edmund, the 
nephew, enjoyed the property during his life, and died in 1788, leaving a 
widow, Elizabeth Barker, and two daughters, afterwards Mrs Ray and 
Mrs Oliver, who were at that time eighteen or nineteen years of age. 
Upon the death of Edmund, Henry Barker, the next nephew of the testa- 
tor, took possession of the estate, and held it till his own death, in 1807. 
He left no issue: and, the other two nephews being dead, and, there being 
no issue of their bodies, Mrs Ray and Mrs Oliver entered as owners. The 
plaintiff was the person who, under the alleged limitations, would have 
been entitled to the estate by virtue of the supposed devise to the first son 
of the rector of Cherry Burton, and the heirs male of his body. 
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The bill alleged that the will of Edmund Barker had been fraudulently 
destroyed or suppressed, and prayed a declaration that the plaintiff was 
entitled in tail male to the estates in question. 

The fact that there had been a will of Edmund Barker the elder was 
clearly established by a variety of evidence. Among other proofs was an 
instrument executed by Henry Barker the nephew, in which he recited 
that he had proved that will. 

At the hearing, the Vice-Chancellor directed two issues to be tried. 

The defendants having appealed, the Lord Chancellor varied the 
decree of the Vice-Chancellor, and directed three issues. The first related 
to the legitimacy of the plaintiff’s father, which was questioned by the 
defendants. The second issue was, ‘whether Edmund Barker the elder 
did, by his will or codicil, (since his death fraudulently secreted, concealed, 
or destroyed by Henry Barker his nephew, or the defendants, or any of 
them), duly, and according to law, devise certain estates (therein mention- 
ed), or some of them, to the use of, or in trust for, Thomas Barker of 
Cherry Burton, for his life, with remainder to his first and other sons in 
tail male, after limitations therein contained, to the use of, or in trust for, 
his nephew, Edmund Barker, for life, and his first and other sons in tail 
male; his nephew, Henry Barker, for life, and his first and other sons in 
tail male; his nephew, Thomas Barker, for life, and his first and other sons 
in tail male; and his nephew, Robert Barker, for life, and his first and other 
sons in tail male, or for any other uses, or upon any other trusts, under or 
according to which the plaintiff, if his father was legitimate, had then 
become beneficially entitled as tenant in tail male of the said estates.”’ 

And, in case such issue should be found for the defendant, the parties 
were to proceed to a trial of the following issue: ** Whether Edmund 
Barker the elder did by his will or codicil (since his death casually lost or 
mislaid) duly and according to law devise the same estates, or some of 
them, to the use of, or in trust for Thomas Barker of Cherry Burton, for 
his life, with remainder to his first and other sons in tail male,” &e. 

And, on the trial of the issues, the defendants, Robert Ray and Ann 
his wife, Robert Oliver and Sarah Shepley his wife, were to admit, that 
they claimed the estates in equal moieties, by descent or devise from 
Edmund Barker the nephew, or by descent or devise from Henry Barker, 
or by descent from Edmund Barker the elder, or his father. 

The jury found for the plaintiff on the first issue; and for the defend- 
ants on the second issue and the third. 

The plaintiff moved for a new trial; and, after long argument, the Lord 
Chancellor refused the application, but gave the plaintiff leave to have 
the motion repeated, ifhe thought fit, and again argued by one counsel on 
each side. 

Accordingly the motion was renewed by Mr Heald for the plaintiff, and 
was opposed by Mr Scarlett. 

One of the grounds on which the plaintiff asked a new trial was, that 
the judge, in his charge, had in various respects represented the case 
unfairly or inaccurately to the jury; and particularly, that he had stated 
that the defendants, having been put to their oaths in the court of chancery 
had there denied all knowledge of the will. Now, though one part £7 
their answers contained such a denial, there were other passages which 
admitted that there had been a will, and showed that they had known of 
its existence. Their answers were no evidence for them; and such a 
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statement, made by the judge, gave, it was argued, a greater advantage to 
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them, than if the whole of their answers had been read in their behalf. 4 * 
> 


which ought to have been received, had been rejected. - This evidence: 
consisted chiefly of declarations(a) made by Elizabeth Barker, widow of 
Edmund, the nephew, and the mother of defendants, Mrs Ray and Mrs 


. But the point, which was principally insisted on, was,—that evidence, 


et Oliver, tending to show, that her husband and the other nephews were» * 


- only tenants for life, and that, if the son of Thomas (the third nephew) . 


died, the estates would go to the Barkers of Cherry Burton. 
The rule, said Mr Heald, is, that a declaration made by a person having 
a competent knowledge of a fact, and which declaration is against the 
interest of him who makes it, is admissible evidence as to third parties. 
Stanley v. White, 14 East, 341. Doe v. Robson, 15 East, 33. Doe-v. 
geri, 5 Barn. and Ald. 223. Goodrightv. Dodd, 3 Wood, 332. Doe v. 
ones, 1 Campb. 367. Holloway v. Rakes, 2 Term Rep. 55. Higham ». 
Ridgway, 10 East, 109. Ivat v. Finch,1 Taunt. 141. Peaceable v. Wat- 
son, 4 Taunt. 16.(6) “These documicnts,”’ said Sir Thomas Plumer, in 


(a) The declarations were made both before and after the death of her husband. oie > 
(2) Mr Heald, though he made particular mention only of the authorities cited ab ve, referred 
to a more numerous list of cases on the same point, and establishing the positions for which he 
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contended, collected by Mr J. Evans, of whose assistance he had the benefit on this argument. 4 
The cases thus referred to, and the positions in support of which they were cited, were the 


following : 

A declaration made by a person having competent knowledge of a fact, and which declaration 
is against the interest of the person declaring, is evidence as to third parties ; and is evidence of 
every thing stated in such declaration. 

Smartle v. Williams, Comb. 248. Warren v. Greenville, 2 Strange, 1128. Anon. 12 Vin, 
Ab. 90. Anglesey v. Ram, 12 Vin. 132. Anon.12. Vin, 132. Strode v. Winchester, 
1 Dick. 397. Goodright v. Dodd, 3 Wood. 332. Manning v. Lechmere, 1 Atk. 453. 
Doe v. Williams, Cowp. 621. Davies v. Pierce, 2 T. R. 58. Holloway v. Rakes, 2 
T. Rep. 55. Roe v. Rawlings, 7 East, 279. Skipwith v. Shirley, 1)Ves. 64. Hig- 
ham v. Ridgway, 10 East, 109. Ivat v. Finch, 1 Taun. 141. Stanley v. White, 14 
East, 341. Haddow ». Parry, 3 Taun. 303. Stead v. Heaton, 4 T. Rep. 699. Doe 
v. Robson, 15 East, 33. Short v. Lee, 2 Jac. and Walk. 488. Doe v. Jones, 1 Campb. 
367. Peaceable v. Watson, 4 Taun. 16. Doe v. Cartwright, 1 Ryan and Moodie, 
62. Bullen v. Michell, 2 Price, 399; 4 Dow, 325. Doe ». Pettitt, 5 Barn. and Ald. 
223. Goss v. Wallington, 3 Brod. and Bing. 132. Perigal v. Nicholson, Wightw. 63. 

Such a declaration need not be accompanied by any act: neither need it be in writing. 

Strode v. Winchester, 1 Dick. 397. Davies v. Pierce, 2T. Rep. 53. Holloway v. Rakes, 
2 T. R. 55. Doe v. Williams, Cowp. 621. Ivat v. Finch, 1 Taunt, 141. Doe v. 
Jones, 1 Campb. 367. Doe v. Pettitt, 5 Barn. and Ald. 220. i 

Parol evidence of the declarations of a devisee is admitted to prove her being only a trustee. 
Strode v. Winchester, 1 Dick. 397. : 

Declarations by tenants are admissible evidence, after their death, to show that a certain 
piece of land is parcel of the estate which they occupied, and also to prove the seisin 
of the landlord. Davies v. Pierce, 2 T. Rep.53. Holloway v. Rakes, 2 T. Rep. 55. 
Doe v. Williams, Cowp. 621. 

Upon an issue between A. and B. whether C. died possessed of certain property, evidence 
may be given of declarations made by C., that she had assigned the property to A. Ivat 
». Finch, 1 Taun. 141. 

The declarations of a deceased occupier of land, that he held the land as tenant of a parti- 
cular person, are evidence of the seisin of that person. Peaceable ». Watson, 4 Taun.. 
16. Stanley v. White, 14 East, 341. 

The declarations of a widow in possession of premises, that she, held them for her life, and 
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Short v. Lee, 2 Jac. and Walk. 488, «¢ possess those qualifications, which 
‘always make the declarations of deceased persons evidence; namely, that 
they were persons having a competent knowledge, or whose duty it was 


to know, having no motive to make a false representation, and their writ- 


ten declarations being directly at variance with their only interest. Such 
eclarations are universally evidence.”’ It may, perhaps, be a matter of 
grave consideration, whether, in some of those cases, the declarations 
were not admissible, even upon the supposition that the party making 
them had no interest. In Doe v. Robson, 15 East, 33, Lord Ellenbo- 
rough says, “ the ground, upon which this evidence has been received, is, 
that there is a total absence of interest in the persons making the entries 
to pervert the fact, and, at the same time, a competency in them to know 
it.” A competency to know, and the non-existence of an interest to 
pervert, may probably be sufficient to make declarations evidence. But, 
at present, we contend only, that declarations are admissible, which 
‘were made by a person, who had competent means of knowledge, and 
who not only had not an interest in making the declarations ascribed to 
her, but whose interest it would have been to have made a contrary de- 
claration. ory 
Mrs Barker had obviously the best means of knowing the circumstances 
to which her declarations relate; and she had no interest in representing 


that her husband and the other nephews respectively were only tenants 


for life, and that the estate was, in a certain event, to go over to a remote 
branch of the family. Her husband, being in actual seisin of the land, 
was prima facie tenant in fee, unless his interest were cut down by some 
willor séttlement. If he was tenant in fee, she was entitled to dower. A 
declaration, showing that he was not tenant in fee, was a declaration 
against her right of dower, and, consequently, was against her interest. 

Evidence, therefore, has been excluded, which ought to have been re- 
ceived. It is true, that, even if Mrs Barker’s declaration had been before 
the jury, the finding might still have been for the defendants, and the court 
might not have seen sufficient ground to disturb a verdict so given. But 
the question is,—not whether, in that state of circumstances, the court 
would have been dissatisfied with a verdict for the defendants,—but, 
whether, if, with this evidence before them, the jury had found for the 
plaintiff, the court would have said, that such a verdict ought not to 
stand. 

Who, that looks at all the circumstances of this case, can assert that, if 
Mrs Barker’s declarations had been laid before a jury, with minds un- 
biassed by the inaccuracies of the judge’s charge, their verdict might not 
have been the contrary of what it is? And, if it had been against the de- 
fendants, who will say, that such a finding must have been unsatisfactory 
to the conscience of the court? In a late case in Ireland, a jury, without 
any direct proof of spoliation, found the fact of spoliation: the spoliator 


» moved for a new trial, but his application was refused; he appealed to the 


house of lords, and his appeal was dismissed. Here the jury has not had 
the whole evidence before them; and, in such a case, it is difficult to say, 


that, after her death, they would go to the heirs of her husband, are admissible evidence 
to negative the fact of her having had twenty years’ adverse possession. Doe v. Pet- 
titt, 5 Barn. and Ald, 223, 

» The same cases prove that itis not material, that the party making the declaration never had 


any actual interest contrary to his declaration, 
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how much the effect of the total mass of evidence upon the minds of jurors 
is diminished by the abstraction of any given portion of it. .The court 


cannot conjecture, that, if the rejected evidence had been received, the _ 


“ph 


verdict must still have been for the defendants. Neither can it declare, 


. that, if the verdict had been for the plaintiff, it would have been bound to ~ 


on 


have set that verdict at nought., Yet, unless the one or the other of these 
conclusions be unequivocally affirmed, justice has not been done, and a 
new trial must be directed. se ul 

Mr Scarlett, contra. Some of the cases cited do not state the law cor- 
rectly. Higham v. Ridgway, 10 East, 109, for instance, I cannot accede 
te. The constant practice at nisi prius shows, that receipts by persons 
who are dead are not evidence, against third parties, that money was paid. 
The true rule is, that the declarations of persons, in eodem jure with the 
parties litigating, or of their tenants or agents, are admissible, when such 
persons have a competent knowledge of the fact, or a duty to know it, and 
when they have a contrary interest at the time when the declarations are 
made. Now, it does not appear that Elizabeth Barker had a competent 
knowledge of the title of her husband, and certainly it was not her duty 
to know it. Her declarations might be the result of uncertain hearsay. 
Neither were they against her interest, for she had no actual title to dower. 

Besides, declarations are never received, where the party making them, 
if alive, could not be examined upon oath. Now, the evidence of the 
wife could not have been received in diminution of the title of the hus- 
band. Suppose a question had arisen with respect to the boundary of the 
husband’s estate; the declaration of the wife could not have been admitted 
in evidence to show that he was not the owner of so much land as he 
claimed; though, upon the principle now contended for, that would have 
been a declaration against her interest. 

Mr Heald, in reply. During coverture, neither the oath nor the decla- 
ration of the wife can be used against the husband; but, after the coverture 
has determined, she may, in litigations between third parties depending 
in any degree on the rights and transactions of her husband, give evidence 
as tohose rights and transactions. If Mrs Barker had been alive, we 
might have examined her upon these issues. 

The question never is, whether the person making the declaration had 
an actually existing interest, which was lessened or endangered by the fact 
stated in the declaration; but whether it would not have been for his in- 
terest, that the fact should have been otherwise than as his declaration re- 
presented it to be. 


The Lorp CuancELLor. The case alleged on the part of the plaintiff 
was this: that Edmund Barker the elder, of Potter Newton, made a will, 
by which he devised his estates to his nephew Edmund for life, with the 
power of making a jointure for his wife; with remainder to his first and 
other sons in tail male; with remainder to Henry, the second nephew, for 
life, with remainder to his first and other sons in tail male; with remain- 
ders, in like manner, to Thomas and Robert. And the allegation was— 
not, that failing all the issue male of those four nephews, the Cherry Bur- 
ton family were to succeed to some unspecified interest in the estate— 
but that, in that event, Thomas Barker, of Cherry Burton, was by this 
will made tenant for life of the property, with remainder to his first and 
other sons in tail male. Such was the title which the plaintiff alleged. 
He did not state generally, that, under some interest given in some mode 
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or other which he did not specify, the Cherry Burton family became eri- 
titled to the property, but that the estate was given to Henry Barker, 
-rector of Cherry Burton, for life, with remainders over to his sons in tail 
male. The present plaintiff is the grandson of that rector. 

The title standing upon the will, if that will had been producible, un- 
less there bad been some obstacle in the way of proving the legal title at 
law, it would naturally have formed the subject of a proceeding by eject- 
ment. The cause was brought into this court in the following way. It 
was alleged that either Henry Barker, the nephew, or the defendants, el- 
ther personally or by their agents, (and Mrs Barker might by possibility 
be the agent of some of them), destroyed the will for the purpose of de- 
stroying the interest of the rector of Cherry Burton and his male descend- 
ants, and in order that the estate might be taken and enjoyed by the two 
daughters of Edmund Barker, the eldest nephew. There being no sons of 
Edmund, these ladies would, of course, be the co-heiresses at law of their 
father; they were also co-heiresses of their uncles, Henry, Thomas, and 
Robert. 

Now, this court has a peculiar jurisdiction in cases of spoliation; and, 
whatever may be thought of some decisions which have been made here, 
the principle, upon which I have endeavoured to act, has always been, to 
follow precedents and the settled course of the court; nor can I charge my- 
self with having, in any instance, extended the jurisdiction. The juris- 
diction of the court in matters of spoliation has gone a long way; indeed, 
it has gone to such a length, that, if I did not think myself bound by au- 
thority and practice, I should have great difficulty in following them so 
far. ‘To say that, if you once prove spoliation, you will take it for grant- 
ed that the contents of the thing spoliated are what they have been alleged 
to be, may be, in a great many instances, going a great length. It is a 
question of vast importance to decide, upon what grounds and upon what 
principles you are to take upon yourself to say—what are the contents of 
a written will, what is the effect of it, what are the expressions that stood 
part of it, where that writing itself can no longer be produced, and where 
the writing would be of no avail, unless it were attested and subscribed ac- 
cording to the statute of frauds: and if there be any one case upon which 
I should lay my finger and say that a new trial ought to be refused, if it 
were asked only upon the ground that some evidence had not been given 
which might have been given, I think it would be where you are obliged 
in the verdict to look for that which, at best, can be but matter of guess 
and conjecture. 

The case, which was submitted to the consideration of the jury, went, 
not only to the secreting and spoliation of the will, but also to the possi- 
bility of its being casually lost or mislaid. I have before expressed, and 
I repeat again, a doubt, whether this court did not go a little too far in 
using the latter words in the issues, Loss of a deed or an instrument is, 
unquestionably, a ground upon which this court will exercise jurisdiction; 
but it has always exercised jurisdiction in cases of that sort with great 
caution and under great guards: for, where the jurisdiction is founded 
upon the loss of an instrument, the court has required that the bill of the 
plaiatiff shall be accompanied by an affidavit, in order to satisfy it, that 
the case is one which it may safely entertain. I may illustrate that point 
by saying, that, in this particular case, it might have been extremely ma- 
terial to have known by affidavit from the plaintiff, when he first discov- 
ered his title; how he discovered that it was such as he alleges it to be; and 
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how it happens, considering the length of time which has elapsed, that 
nothing was heard of it till this suit was instituted. Those are circum- 
stances which it might have been very material to know; the rather, be- 
eause, if an ejectment were now brought upon a devise contained in a lost 
will, considering the extent to which courts of law have proceeded in as- 
suming jurisdiction where proferté cannot be made, I am not quite sure 
whether they would not go further to relieve than they would have done 
half a century ago. Lord Hardwick has recorded it as his opinion, that 
the time had not, and never would come, when a court of law could ven- 
ture to dispense with profert, upon the alleged loss of an instrument: yet 
that principle is altered. ; 

In the present case, there is another view which is extremely impor- 
tant; namely, whether, if the court founds its jurisdiction on the matter of 
spoliation, and the jury finds there was no spoliation, this court does right 
in putting it in the power of a judge and jury, at common law, after the 
spoliation bas been negatived, to inquire at all as to what were the contents 
of the instrument supposed to have been spoliated. I agree, that the evi- 
dence of the contents of the instrument may be evidence to go to the jary, 
to show whether there was a spoliation or not; but, after the jury have 
negatived spoliation, I doubt whether our jurisdiction would enable us to 
pay any attention to the supposed contents of a will, not proved to have 
been spoliated, which could not be produced. I have said this much, in 
order that I may record my doubts, whether the court has not miscarried 
in the issues which it directed. , 

Mr Heald has alluded to an Irish case, lately in the house of lords, 
where the finding of the jury was, that there had been a spoliation of a 
will; and, upon a motion for a new trial, first in Ireland, and afterwards on 
appeal here, it was in both places refused: and it was toa certain extent 
refused, upon the ground that, in questions of this sort, it is very difficult 
to make out a case which deserves to be represented as more than a case 
of conjecture, and, therefore, it is very dangerous to go on conjecturing 
and conjecturing till you do not know where to stop. In that case, how- 
ever, there was very strong evidence out of the mouth of the defendant, 
that the will had contents in it which did not appear in any antecedent 
will, and that the alleged spoliator had, while the testator lay upon his 
death-bed, ransacked his desk and repositories of papers, and had thence 
taken documents of property, which property he had converted to his 
own use. 

In considering whether, in such a case as this, the verdict ought to be 
disturbed by a new trial, allow me to say, that this court, in granting or 
refusing new trials, proceeds upon very different principles from those of 
a court of law. Issues are directed here to satisfy the judge, which judge 
is supposed, after he is in possession of all that passed upon the trial, to 
know all that passed here; and, looking at the depositions in the cause, and 
the proceedings both here and at law, he is to see whether, on the whole, 
they do or do not satisfy him. It has been ruled over and over again, that 
if, on the trial of an issue, a judge reject evidence which ought to have been 

received, or receive evidence which ought to have been refused, though 
in that case a court of law would grant a new trial, yet, if this court is sat- 
isfied, that, if the evidence improperly received had been rejected, or the 
evidence improperly rejected had been received, the verdict ought not to 
have been different, it will not grant a new trial merely upon such grounds. 
It is said that the judge who tried the issues miscarried, in the first 
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place, by rejecting evidence of the declarations of Mrs Barker. The cases 
satisfy me, that evidence is admissible of declarations made by persons 
who have a complete knowledge of the subject to which such declarations 
refer, and where their interest is concerned; and the only doubt I have 
entertained was, as to the position—that you are to receive evidence of 
declarations, where there is no interest. Ata certain period of my pro- | 
fessional life, I should have said, that that doctrine was quite new to me. 
I do not mean to say more than that I still doubt concerning it. When I 
have occasion to express my opinion judicially upon it, I will do so; but 
I desire not to be considered as bound by that as a rule of evidence. 

When you say that declarations of the sort I have mentioned are to be 
taken as evidence, still, in each case, you must consider the weight due to 
such declarations; and that will depend upon the extent of knowledge con- 
cerning the matter, which the-party is supposed to have had, and the na- 
ture of the terms in which the declarations were made. In this case, Mrs 
Barker’s husband had a power of appointing a jointure to her; and, if she 
destroyed the will, she must haye had a reason for the spoliation. That 
reason could only be the limited intérest of her husband as a tenant for 
life. But her right to dower in possession could not arise (for I cannot 
be misled by the doctrine, that possession is, in general, evidence of seisin 
in fee), unless her husband should ‘outlive the other three nephews, who 
were all younger than himself, and should die and have no son, and unless 
those other three nephews should likewise die, and leave no son. The 
weight, therefore, of Mrs Barker’s declarations, as declarations concerning 
her interest, does not seem to be great. 

But I go further. Looking at the evidence offered of her declarations 
and refused, and at the evidence recorded before me as a judge in this court, 
if the whole of that evidence had been given, and the jury receiving all 
that evidence, had negatived the fact of spoliation, I should not have ven- 
tured to disturb that verdict. I am, therefore, of opinion, even taking this. 
_ evidence to have been improperly rejected, that, upon the principles of a 


court of equity, this is not a case in which, for that reason alone, there 


ought to be a new trial. 

Another objection is, that the judge told the jury, that the defendants, in 
their answers, denied all knowledge of the will. But, in cases which go 
from a court of equity, I cannot consider it to be a ground for a new trial, 
that certain things were not done at nisi prius which might have been 
done, and that a party is to take the chance of a verdict, and then come 
here to have a new trial, on the ground that he did not before think proper 
to do what he had an opportunity of doing. Why did not the counsel, who 
attended the trial, suggest at the time to the judge, that the effect of the 
whole answer was not such as he represented it to be?, 

On the whole, therefore, I am of opinion, that this motion ought to be 


refused: but, considering the nature and difficulty of the case, let it be 
refused without costs. 


CASES IN CHANCERY. a 


Cooper v. Thorpe. 
2 Russell, 78. 


March 10, 1826.—-COMMISSIONERS under an inclosure act were to 
allot by their award to the rector of the parish so much of the lands to be 
inclosed in the township of S., and of the titheable parts of the township 
of W., as should, quantity, quality and situation considered, contain, or 
be equal in value to, two-fifteenth parts of the titheable places thereof, in 
lieu of tithes arising within the same lands: after the enrolment of the award 
of the commissioners, all tithes, arising within the lands inclosed, were to 
cease; but there was a saving to all persons (other than the persons to whom 
any compensation should be made by virtue of the act, in respect of the 
interest for which such compensation should be made) of all such interest, 
as they had in respect of the said lands before the passing of that act: an 
award by which the commissioners alloted to the rector, in lieu of the tithes 
of S. and A., lands more in quantity than two-fifteenths of the lands inclos- 
ed inS. and A., but less than two-fifteenths of the lands inclosed in S. A., 
and W., without any allotment expressed to be in lieu of the tithes of W., 
is not a bar to the rector’s claim of the tithes in W. 


Between Barclay Farquharson, Plaintiff, and Augustus 
Edward Pitcher, John Crowder, Thomas Kelly, and Wil- 
liam Henry Pitcher, out of the jurisdiction of the Court, 


Defendants. ore 


2 Russell, 81. 


April 21, 1826.—In the course of proceedings between A. and B. in the king’s bench, a refer- 
ence had been directed to the master of that court, in which A. was to give credit for alk 
sums of money received by him for or on account of B.; in taking that account, the master 
had refused to charge A. with a sum received by him in payment of a debt due to B.,, 
which debt B. had assigned to C. without consideration, and upon a trust subsequently declar- 
ed for him B.; and the court of king’s bench refused to direct the master to review his alloca- 
tur: B. may maintain a bill in equity against B. and C., praying a declaration that the as- 
signment of the debt to C. was merely in trust for B., an account against A., and an injunc- 
tion to stay proceedings on the allocatur of the master. 

Where the object of a bill is to restrain proceedings against the sheriff, it is not improper to make 
the sheriff a party, 


ACCORDING to the statement in the bill, the plaintiff, Mr Farquharson, 
being, in the year 1815, resident in Martinique, had considerable pecuniary 
demands on Auneas Barkly, in London, of which he was anxious to enforce 
payment. For that purpose, his friend William Henry Pitcher suggested 
to him, that Pitcher’s brother, Augustus Edward Pitcher, a solicitor in 
London, should be employed; and, in order that Mr Augustus Edward 
Piicher might exert himself with more zeal, it was arranged, that the 
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business should be represented to him as to be done on the account of 
William Henry Pitcher. Accordingly, in 1815, Mr Farquharson execut- 
ed a deed, by which, for a fictitious consideration, he assigned absolutely 
to William Henry Pitcher his pecuniary demand on Barkly, and all his 
right, title, and interest, in and to the same; and he at the same time 
executed a power of attorney in his favour. The actual agreement, how- 
ever, between the parties was, that William Henry Pitcher should be 
merely a trustee for the plaintiff; and, in order to show the true intent of 
the transaction, William Henry Pitcher, in November 1815, signed a 
memorandum, in which he declared, that he had no interest in the property 
assigned, and that the assignment had been executed only to facilitate the 
recovery of the demand. ‘The assignment and power of attorney were 
transmitted to Mr Augustus Edward Pitcher. 

In 1816, Mr Farquharson came to London; and, finding that no steps 
had been taken against Barkly, he informed Mr Augustus Edward Pitcher 
that he was the party actually interested, and requested him to proceed on 
his, Mr Farquharson’s account. A suit was instituted; and, in 1819, 
Barkly, by way of compromise, and upon having a general release execut- 
ed by Mr Farquharson, and Augustus Edward Pitcher, as the attorney of 
William Henry Pitcher, paid the sum of a thousand guineas. Augustus 
Edward Pitcher, as the bill alleged, received the money on Farquharson’s 
behalf, and made some payments out of it to him or on his account. 

Mr Pitcher, having acted as Mr Farquharson’s solicitor in various other 
matters, and accounts subsisting between them, brought an action against 
him, and arrested him for the payment of his bill of costs. In 1825, Far- 
quharson obtained from the court of king’s bench a rule, calling on Augus- 
tus Edward Pitcher to show cause why his bill of costs should not be 
taxed; why he should not give credit for all sums of money received by 
him for or on account of Farquharson, and refund what, upon such taxation, 
might appear due from him; and why, upon payment or refunding, as the 
case might be, he should not deliver up all deeds, books, papers, and 
writings belonging to Farquharson; and that, in the mean time, all proceed- 
ings in the action should be stayed. By a subsequent order of the court of 
king’s bench, the action and the matters of the former rule were referred 
to the determination of the master. 

In the proceedings before the master of the king’s bench, Farquharson 
contended, that he ought to have credit for the whole of the 1050/. which 
Augustus Edward Pitcher received from Barkly ; and he produced the 
memorandum of November 1815, to show that the assignment was merely 
a conveyance in trust for himself. But the master decided, that the me- 
morandum, not being under seal, did not legally affect or countervail the 
deed of assignment, which was under seal ; that, therefore, he could not 
take into his consideration its nature, terms, or effect ; that he could look 
only at the legal effect of the deed, under which the sum of 10502. appeared 
to have become in law the money of William Henry Pitcher, for a bona fide 
consideration ; and, consequently, that Augustus Edward Pitcher could not 
be called upon to give credit for that sum to Mr Farquharson, and should 
not be charged with more, in respect of such sum of 10502. than 
the moiety thereof, with which he had charged himself in certain ac- 
counts delivered and insisted upon by him, and which the master treated 
as settled accounts. The master made his allocatur upon that principle ; 
and by it he directed Farquharson to pay 233/. to Augustus Edward Pitcher. 

Although Mr Farquharson had been arrested, no bail bond had been 
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given to the sheriffs: and Pitcher obtained a rule to show cause, why an 
attachment should not issue against the sheriffs of Middlesex for the sum 
mentioned in the master’s allocatur. Farquharson then applied to the 
court of king’s bench to review the taxation and allocatur, on the ground 
that Augustus Edward Pitcher had been charged with no more than a 
moiety of the 1050/., and that the deed of assignment had been treated as 
a valid deed for bona fide consideration : but the court coincided with the 
master’s view of the case, and refused to enter into the merits of the me- 
merandum and declaration of trust. 

The bill stated these transactions, with various circumstances, tending 
to show that the assignment to William Henry Pitcher was without con- 
sideration, and was merely colourable ; and it charged that Augustus Ed- 
ward Pitcher would be found to be largely indebted to the plaintiff, if the 
accounts between them were fairly taken, and if he were debited with the 
whole of the 10502. The prayer was, that the plaintiff might be declared 
entitled in equity to have credit for, and to receive the moiety of, the 
1050/. not already allowed him in account ; that a general and equitable 
account of receipts and payments, and taxation of untaxed bills of costs, 
might be taken and had between the plaintiff and Augustus Edward Pitcher, 
and directions given for the payment of the balance; that Pitcher might 
be restrained from prosecuting either the action then pending, or 
any proceeding by way of attachment, or process of contempt against the © 
plaintiff, or the sheriffs, for compelling payment of the sum claimed by 
him under the allocatur ; and that the sheriffs might be restrained from 
paying the money to Pitcher. 

The defendant, Augustus Edward Pitcher, filed a general demurrer. 

Mr Horne and Mr Swanston, for the demurrer. The bill is filed in 
respect of matters, which not only are the proper subject of legal cogni- 
sance, but have actually been determined by a competent common law au- 
thority. The first order of the court of king’s bench called on the 
defendant to show cause, why he should not give credit for all sums of 
money received by him for or on account of the plaintiff, and refund 
what might appear to be due from him; and, by the second order, 
all the matters of the former order are referred to the determination of the 
master. That officer has taken the account, and made his determination ; 
his decision was questioned before the court ; and the court was of opinion 
that he had come to a right conclusion. The court of king’s bench, there- 
fore, has given the plaintiff credit for all the sums which the defendant re- 
ceived on his account. 

The ground, on which the bill proceeds, is, that the defendant has not 
been charged with the sum of 1050/. received by him in respect of the claim 
which had been assigned to his brother, but which is alleged to have al- 
ways belonged to the plaintiff. If the fact be so, the court of king’s bench 
and the master have erred; but that a court of law has erred in a matter 
submitted to its jurisdiction, and with which it was competent to deal, gives 
no title to equitable relief. es 

It is said, that a court of law could not take notice of the plaintiff’s in- 
terest in the 1050/., because that interest was merely of an equitable nature, 
arising under an unsealed memorandum, which contained a declaration of 
trust in his favour, while the legal right to receive the money and have it 
applied to his own use, was, by the deed of assignment, vested in William 
Henry Pitcher. But, inthe first place, the demand against Barkly, in re- 
spect of which the 1050/. was received, is admitted to have belonged ori- 
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ginally to Farquharson ; and the legal right to receive the money must 
have remained in him. The assignment could have no more operation in a 
court of law than the memorandum ; a court of law could not pay greater 
regard to the one than to the other; the circumstance, that the one was under 
seal, and that the other was not under seal, was altogether immaterial. 
There cannot bea legal assignment of a chose in action, in contradistinction 
to an equitable assignment. There can be no assignment of a chose 1n ac- 
tion, whether under or not under seal, which will enable the assignee to 
sue for it in a court of law in his own name, and without the intervention 
of the assignor. The effect of an assignment at law, as weil as in equity, 
is, to operate on the beneficial interests, not on the legal right. There 
was nothing, therefore, to preclude the plaintiff from having credit for the 
whole of the 1050/., if he had a just title to it. Secondly, even if the 
plaintiff’s interest, as distinguished from that of William Henry Pitcher, 
had been merely equitable, a court of law will take notice of a trust of a 
chose in action, and will consider who are the persons beneficially interest- 
ed. Bottomly v. Brook, cited in 1T. Rep. 621. Rudge v. Birch, 
cited in 1 T. Rep. 622. Winch v. Keeley, 1 T. Rep. 619. Heath v. 
Hall, 4 Taunt. 328. Legh v. Legh,1 Bos. & Pul. 447. The bill, therefore, 
has no other object than to assert a claim which has already been discussed 
and determined in another court, which had before it, and was competent 
to take into consideration, every circumstance, and every view, which 
is stated, or can be raised upon this bill. Equity will not interfere to try 
again what has been already tried, and to retard the execution of the judg- 
ment which has been pronounced. Bateman v. Willoe, 1 Sch. & Lef. 201. 

The Lorp-CuancrLitor. With respect to the common law authorities 
which have been cited, I may observe, that, when I had the honour to sit 
on the same bench with Mr Justice Buller, I had a great deal of eonversa- 
tion with him in respect to the equitable doctrines of the court of king’s 
bench; and though he, at an earlier period of his life, had had some share in 
introducing equity into law, yet I have his own authority for stating, that 
he was convinced latterly, that he had been exceedingly mistaken in his 
notions of the equitable jurisdiction of the courts of law. 


Mr Swanston continued. Another objection to the bill is, that it is 
not properly framed with respect to parties. The court, if a proper case 
for that purpose were made out, would have restrained the plaintiff at law 
from proceeding against the sheriffs, though they had not been made par- 
ties to the suit. Stone v. Tuffin, Ambler, 32. The sheriffs, therefore, 
are not necessary parties, and, consequently, are not proper parties. They 
might have demurred; and an objection to the shape of the record, which 
they might have taken, may be urged by any other defendant. Every 
defendant has an interest in not haying any persons made co-defendants 
but those whom the nature of the case renders it necessary to bring before 
the court. Persons who are not necessary parties cannot have any interest 
in the matters of the suit; and to combine defendants having an interest 
with defendants having no interest, is a species of multifariousness. 

Mr Agar and Mr Knight, in support of the bill. It is clear 
if no proceedings had been had in the court of king’s bench, that 
the case stated in the bill would have entitled the plaintiff to relief. 
Augustus Edward Pitcher has money in his hands, which, in form, has 
been assigned to William Henry Pitcher, but which, in equity, still be- 
longs to Farquharson. Has not the latter a right to file a bill against the 
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two Pitchers, in order to have the formal assignment controlled by the 
equitable agreement of the parties, and to cause the money to be paid over 
tohim? Itis true, that Farquharson, in a proceeding originally instituted 
for another purpose, endeavoured to give effect collaterally to the claim 
which he now asserts. But Augustus Edward Pitcher succeeded in ex- 
cluding the consideration of it: he said that the money belonged to William 
Henry Pitcher, who was no party to the proceeding; and it was decided 
(perhaps properly), that the consideration of Farquharson’s right to the 
10507. could not be gone into there. The same party, who prevented a 
court of law from taking cognisance of the matter, now says, “ you ought 
to have enforced your claim at law, and are therefore to be shut out from 
a court of equity.” 

It is in vain to argue that there are authorities, according to which the 
court of king’s bench might have gone into the question which is raised 
upon this record. It is sufficient that the bill alleges, that the court of 
law did refuse to enter into the consideration of those matters which con- 
stitute the case entitling us to equitable relief. It must be assumed, upon 
the present state of the record, that the plaintiff has not had, has not been 
able to have, and is not entitled to have, any remedy at law. 

It may be true that the plaintiff was not obliged to bring the sheriffs be- 
fore the court: but had he not a right to make them parties, for the pur- 
pose both of restraining the proceedings against them, and of restraining 
them from making any payments to Pitcher? 


The Lorp Cuancettor. The demurrer for want of equity must be 
over-ruled. I do not enter into the discussion of the validity of the seve- 
ral authorities which have been cited to show, that a court of law might 
have given effect to the equity on which the plaintiff relies. This bill 
states, that the master of the king’s bench refused to try the equitable 
right, and that the court concurred in the opinion upon which he acted. 
That opinion was, that a court of law could not try the plaintiff’s equitable 
right. I therefore look upon the authority of this very case, as stated in 
the bill, as an answer, for the purposes of this case, to the older authorities 
which have been cited. lel 

At present also, I am of opinion, that the other objection must fai? It 
is stated in this bill, that the defendant intends to proceed against the she- 
riffs, and the plaintiff has a right to prevent him from taking that course. 
The demurrer must be over-ruled. 


At the same time, upon Mr Agar’s application, the Lord Chancellor 
ordered, that a special injunction should issue, to restrain the defendant, 


Pitcher, from proceeding against the sheriffs. 


Grantley v. Garthwaite. 
2 Russell, 90. 


April 27, 29, 1826.—Revocation of wills. 
JOHN DOUCE GARTHWAITE, by a will, dated the 22d of Novem- 
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ber 1796, and by a codicil, dated the 2d of June 1808, both of whick 
were duly executed and attested, devised certain real estates. He after- 
wards made an unattested will, dated the 25th of September 1812, which 
contained a different disposition of the same lands. 

At Mr Garthwaite’s death, all these three instruments—the two wills, 
and the codicil to the first will—were found wrapped up in one piece of 
paper. The will of September was contained in an envelope, on which 
was indorsed ‘the last will and testament of John Douce Garthwaite, 
dated the 25th September 1812.”” The envelope containing this will was, 
along with the former will and codicil, inclosed in another envelope, on 
which was the following indorsement in the testator’s own hand-writing: 

“ The last will &e twenty fifth Septr 1812 


The izst Will and testament & codicil Superseded 
of by the above 
John Douce Garthwaite 25th April 1812” 


The question was, whether the writing and erasure on the envelope 
amounted to a revocation of the will of 1796. 

Mr Hart, Mr Horne, Mr Sugden, Mr Skirrowe, and Mr Girdlestone, 
Jun. appeared for different parties. (a) 

The Lord Chancellor stated that he was clearly of opinion that there was 
not here such a writing as would revoke the first will. 


Williams v. Goodchild. 


2 Russell, 91. 


May 8, 1826.—An appeal from the Rolls or the Vice-Chancellor to the Lord Chancellor, is only a 
rehearing. 


On a rehearing, evidence in the cause may be read, which was not read at the original hearing. 
Qu. Whether, upon a special application, the court will permit a party to use, on a rehearing, 
documentary evidence not proved in the cause at the time of the former hearing? 


THE suit was by a rector for an account of tithes. The Vice-Chancel- 
lor directed an issue, which was tried. The plaintiff having afierwards 
appealed from the decree of the Vice-Chancellor, the defendant now applied 
for permission to use, on the hearing of the appeal, evidence which had 
not been entered into before the cause was heard in the court below, and 
which was not produced on that occasion. It consisted of old documents 
and bailiff’s accounts which had been given in evidence on the trial of the 
issue. ‘There was an affidavit, that the additional evidence, sought to be 
introduced, had been discovered since the hearing; but the defendant him- 
ae been prevented, by a dangerous illness, from concurring in the 
affidavit. 


Mr Heald and Mr Blunt, in support of the application. Mr Hor 
Mr Sugden, and Mr Duckworth, said BP ; das needa 


The Lorp Cuancettor. It is undoubtedly true, that what is called an 
appeal from the Rolls to the Lord Chancellor is in fact only a rehearing: and 
I have always understood the difference between a rehearing, properly so 


(a) The argument had taken place long previously, and was not heard by the reporter. 
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called, and an appeal, properly so called, to be this—that, upon a rehear- 
ing, you might read evidence which had been collected before the hearing, 
though it was not read at the original hearing; but that, upon*an appeal, 
you could read only that evidence which you had read below, and, if there 
was evidence which you had not read below, that you could not use it 
upon an appeal, though you might have used it upona rehearing. If what 
is called an appeal from the Rolls be only a rehearing, see Buckmaster v. 
Harrop, 13 Ves. 457, 458. Dashwood v. Lord Bulkeley, 10 Ves. 230. 
Wyatt’s Practical Register, p. 34, and the cases there cited. here is 
stronger ground for saying that an appeal from the Vice-Chancellor to this 
branch of the court is only a rehearing; for the Vice-Chancellor, when he 
hears a cause, hears it for the Lord Chancellor. But when evidence is used 
on a rehearing, which was not used on a former hearing, that circumstance 
should always be taken into consideration in disposing of the costs. ¢ 

The question now before meis of adifferent kind. It is not, _~whether,. 
ona rehearing, evidence shall be read, which was given in the cause, and 
was not used at the former hearing,—but whether, on a rehearing, new 
evidence shall be introduced into the cause. 

I cannot lay it down asa rule, that new evidence can in no case be re- 
ceived; nor will I decide that it is not to be introduced in this cause, if the 
evidence here tendered shali be shown to be in its nature admissible, and 
a proper ground for its introduction shall be laid. Williamson v. Thomp- 
son, 9 Price, 186. 9 Eagle, 1048. But, before I can permit it to be in- 
troduced, I must have much more information, with respect both to the 
nature of the evidence and to the circumstances connected with its admiss- 
ion, than the present affidavit affords me. 


The application was not renewed; the parties having come to an arrange- 
ment with respect to the evidence which was to be used on the rehearing. 


Between Edenborough and others, Plaintiffs, and the Arch- 
bishop of Canterbury and others, Defendants; and between 
Carter and others, Plaintiffs; and the Bishop of London 
and others, Defendants. 


2 Russell, 93. 


April 19, 22, 26; May 11, June 8, 12; July 11, 1826.—-WHERE the 
advowson of a parish is vested in trustees for the benefit of the parishion- 
ers, an election of a vicar by ballot is not valid. 


The election must be by voting openly. i 
In such a case, the right of voting at the election of a vicar may be 


limited by long usage to parishioners who pay church rates and poors’ 
rates. y 

nosis as between solicitor and client allowed to the archbishop and 
bishop, when made parties to. a suit respecting the validity of the election 


of a vicar. 
In what ease trustees are allowed costs only as between party and party. 
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Between John Leslie, on behalf of himself and all other the 
Subscribers to the Ministry and Meeting House of the 
Scotch Church, Swallow Street, &c. not being Elders or 
Members of the said Church, Plaintiffs; and Alexander 
Birnie and others, Defendants. 


2 Russell, 114. 


May 8, June 20, 1826.—Where persons who were merely hirers and occupiers of seats or pews 
in a dissenting meeting-house, which was held in trust for the use of the congregation, but 
who did not take the sacrament there, had been excluded from voting at the election of a 
minister to officiate in the meeting-house, an application for an injunction to restrain the in- 
dividual go elected from acting as minister, or receiving the emoluments attached to his office, 
was refused. 


BY letters patent, bearing date on the 9th day of October 1769, King 
George III. demised a certain piece of ground, with the chapel, vestry 
room, and galleries on the same, situate in Swallow street, to James Blyth, 
John Hardie, and Samuel Short (the elders of the chapel), and the survi- 
vors and survivor of them, and the executors and administrators of such 
survivor, in trust, for the use and benefit of the congregation of the chapel, 
for a term of thirty-nine years and a half, commencing from the 5th of 
April 1779, at the yearly rent of 3/., payable to his majesty, his heirs, 
and successors. 

In 1800, the old lease was surrendered; and the crown granted a new 
lease of the chapel to the then ministers and elders of the congregation, 
their successors and assigns, for the term of ninety-nine years, but without 
any express declaration of trust. 

The chapel had been all along used by the ministers, elders, members, 
and seat-holders, forming a church or congregation, professing the doc- 
trine, and observing and conforming to the ritual and discipline, of the es- 
tablished church of Scotland, so far as such discipline was applicable to a 
Scotch church out of Scotland. By the members of the church were 
meant communicants, that is to say, such persons as received the sacra- 
ment from the minister officiating in the chapel, according to the ritual of 
the church of Scotland. The seat-holders were those, who, whether com- 
municants or not, oceupied pews and sittings in the chapel at a quarterly 
rent. The rents of the pews constituted the emoluments of the minister. 
The expenses of the repairs of the building, and of the celebration of 
divine service, were defrayed by voluntary contributions made from time 
to time at the church door. The congregation had always been in spirit- 
ual connexion with an association called «¢ The Presbytery of the Scotch 
Church in London,’”’ which was composed of ministers of Scotch churches 
in and near London, and of one or more elders from each of these 
‘churches. 

_ In 1825, a vacancy in the office of minister having taken place, an elec- 
tion ensued, at which only members of the church were permitted to vote; 
although the plaintiff, who was, and had long been, a seat-holder, but was 
not a member, and many other persons belonging to the congregation, had 
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previously insisted, that all seat-holders, whether communicants or not, 
were entitled to a voice in the election. 

Mr Woodrow was the sole candidate, and the choice fell on him. 
This proceeding was followed up by the steps usual in such cases among 
that class of dissenters. The presbytery sustained the election, or call, of 
Mr Woodrow, notwithstanding the opposition of the plaintiff and other 
seat-holders, and proceeded to give him the spiritual care of the congre- 
gation, according to their established forms. 

The bill was filed against Mr Woodrow and the elders of the church. 
It insisted that the seat-holders had a right to vote, and that, in conse- 
quence of their exclusion, the election was irregular and void. The prayer 
was, that the trusts of the lease might be declared and carried into execu- 
tion; that it might be declared, that, under those trusts, the seat-holders 
were entitled to vote in the choice of a minister; and that, in the mean 
time, Mr Woodrow might be restrained from officiating as minister, and 
from receiving the revenues of the chapel. 

The plaintiff moved for an injunction, according to the prayer of the 
bill. In his affidavit, filed in support of it, he stated, that, at the imme- 
diately preceding election, which took place in 1821, the seat-holders 
voted: but that assertion was denied by the affidavit of the elders, « 

Mr Sugden and Mr Ching, in support of the motion. The existing 
lease must be held on the same trusts as the lease which was surrendered, 
and is, consequently, for the use of the congregation. It is not denied, 
that the seat-holders are part of the congregation; they are, therefore, 
cestuis que trust of the chapel, and must have a voice, as well as the other 
cestuis que trust, in managing its affairs, and determining to what pur- 
pose it shall be applied. The most important of these affairs, the most 
interesting of these purposes, is the election of the person who is to preach 
in the chapel, and to receive the emoluments. ‘The communicants: are 
among the cestuis que trust, not because they take the sacrament in a 
particular manner and at a particular place, but because they are component 
parts of the congregation. The former lease did not express any trust for 
them more than for the seat-holders; and the exclusion of the latter from 
voting in the choice of a minister, is as great a violation of the general 
trust for the congregation, as the exclusion of the former would be. The 
election being void, the court must prevent it from being acted on. No 
inconvenience will result from a temporary vacancy of the church; for the 
regulations and customs, observed among this class of dissenters, furnish 
easy means for supplying the pulpit, till a minister is duly elected. 

The Solicitor General, Mr Horne, and Mr Pepys, forthe elders. The 
bill and the motion proceed upon a gross mistake. ; The trust is, 
unquestionably, for the use and benefit of the congregation; that is, the 
chapel is to be applied to the purpose of the celebration of. divine service 
to anumber of persons professing a certain religious belief, and maintaining 
a spiritual connexion with a certain class of dissenters. What has that to 
do with the election of aminister? The plaintiff could have maintained 
his case only by the long usage of a particular mode of election; but he does 
not even assert, that usage is in his favour. He derives his title from the 
general trust of the chapel, and that trust has no concern with the question, 
Who is qualified to be the minister of such a congregation, how the minister 
is to be chosen,—are matters depending entirely on the ecelesiastical dis- 
cipline established among this class of dissenters: and it appears, from the 
conduct of both parties, that the presbytery is the body to whom the decision 
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appertains; for it was to the presbytery that the present plaintiff made his 
first application, and it was only when he failed there, that he came hither by 
way of appeal. » 
Even looking at the words of the trust, seat-holders are not the cestuis que 
trust. The term “congregation” may have many meanings. Any in- 
dividual who happens to enter the chapel while divine service 1s going on, 
is, in one sense, a part of the congregation; so is a person who hiresa single 
seat for a quarter: but the elders are not trustees for either the one or the 
other. Those who are admitted to receive the sacrament, which is the proof 
of their being recognized as proper persons to be members of this religious 
society, alone form the church; and the church is the congregation in the 
proper sense of the word. ; 
The mere circumstance of renting a seat for a quarter, does not establish 
any religious tie between the lessee and the members of the church; at the 
end of the quarter, the elders may refuse to let him have a pew, and then 
all his rights must cease. Rights, which are derived from a mere contract 
of hiring, must be limited to that which is expressed in the contract of hiring, 
namely, the privilege, fora certain period, of occupying a particular portion 
of the chapel daring the celebration of divine service. They who assert, 
that strangers to the church, by hiring, each of them, part of a pew for three 
months, become entitled to elect the minister, who is to officiate among the 
permanent body for perhaps half a century, have a position to maintain, the 
inherent extravagance and unreasonableness of which would require to be 
counterbalanced by strong extrinsic evidence. 


Mr Blenman for Mr Woodrow. 


The Lorp Cuancettor. It seems to be agreed on all hands, and there 
canbe no doubt, that the existing lease (although there be a want of express- 
ion in it for that purpose) is clothed with the trust which attached upon 
the original lease, and that it is now held for the use and benefit of the congre- 
gation of the Scotch chapel in Swallow Street. The congregation consists 
of a minister, elders, members (by which word communicants are under- 
stood), and seat-holders: and it is argued, that, for that reason, the minister 
who is to preach in the church, is to be elected by the elders, members, 
and seat-holders. That sounds very strong to the ear of an Englishman. 
The persons composing this congregation may have a great deal of use and 
benefit from the chapel by hearing the sermons which are preached in it, 
though they have not all a voice in the election of the minister who is to 
preach to them. The trust is for the use of the congregation; but in what 
sense Is it to be for their use? 

__ This court has nothing to do with the voluntary subscriptions which may 

be paid to-day, and withheld to-morrow; its jurisdiction is founded only on 
its right to declare the trust of the chapel, and how the chapel is to be used. 
The trust of the chapel is, however, connected with the consideration of 
the exercise of a spiritual jurisdiction; and, the property being for the use 
of a Scotch congregation, we are led to the inquiry how the ministers of 
such congregations are usually appointed. We have to do, therefore, only 
with the fact, whether Mr Woodrow has been appointed minister by the 
exercise of that spiritual jurisdiction which regulates such congregations. 

Now, it would be going too far to say, that this gentleman has been 
so improperly elected, that the court ought to prevent him from preach- 
ing in the chapel, when no objection is made to his doctrine or char 
acter. You cannot decide the right of the parties on this motion; the plain- 
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tiff may, if he can, make out at the hearing, that Mr Woodrow is not 
entitled to the use of the church; but I do no harm by permitting him to 
preach in the mean time; especially as it is admitted, that, if the church 


were vacant, the person, who would preach in the interim, would not be 
selected by the plaintiff. 


The motion was refused with costs. 


June 20.—The plaintiff moved that the motion for an injunction might be 
reheard; on the ground, that, since it had been disposed of, he had discovered 
facts material to the question. Thesubstanceof the new evidence was, that 
the subscribers, as well as members, had concurred or taken a part in the 
appointment of a minister on three or four preceding occasions. The facts 
stated in the plaintiff’s affidavit, were in some points explained away, and in 
others met by opposing facts, in an affidavit filed by some of the de- 
fendants. 

Mr Sugden and Mr Ching submitted, that, upon the new state of the 
evidence, the court ought to discharge the former order, and direct the 
motion to stand over and come on with the hearing of the cause. 

Mr Horne and Mr Pepys, contra. 

The Lord Chancellor observed, that the new evidence left the case in 
the same situation in which it was before. The trust was for the congre- 
gation. In one sense the ‘‘ congregation”’ might be construed as composed 
of all who met together at the chapel; in a more limited sense, it might 
mean the members only. The trust might be well executed, if the min- 
ister was chosen according to the-custom and laws of the church of Scot- 
land. 

The application was refused with costs. 


Back v. Stacy. 
2 Russell, 121. 


May 11, 1826.—Injunction granted ex parte to restrain the owner of a house from making any 
erections or improvements, so as to darken or obstruct the ancient lights or windows of an ad- 
joining house. 


THE bill and affidavit stated, that the plaintiff was the owner of two 
ancient messuages, adjoining to a messuage which belonged to the defendant, 
who had lately caused part of it to be pulled down, and was proceeding to 
rebuild it in such a manner as to darken and obstruct certain ancient lights 
and windows in the plaintiff’s houses; that the eaves of the ancient roof of 
the defendant’s house were not more than seventeen feet from the ground; 
that, according to the mode in which the defendant was now rebuilding 
the premises, the roof would be eighteen feet higher than it was before; 
and that the effect of the alteration would be, to darken entirely one of the 
ancient windows belonging to the plaintiff’s house, which had formerly 
been altogether unobstructed, and to injure materially his other ancient 
windows, as well as to impede the free admission of light and air into his 
premises. The defendant, it was sworn, had made considerable progress 
in the alterations, which were to produce the mischief; and the timbers had 
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been already fixed for erecting the new roof, according to the proposed 
lan. , 
r Mr Horne moved, ex parte, for an injunction to restrain the defendant 
from proceeding in his proposed erections and alterations. 
The Lord Chancellor granted the injunction. 


The order was, “that the defendant’s agents and workmen should be 
restrained from rebuilding or completing or improving the messuage or 
dwelling-house in the bili mentioned, or making or erecting any building 
or improvements whatsoever, so or in such a manner as to darken, injure, 
or obstruct any of the ancient lights or windows of the plaintiff ’s messuages 
or tenements, or either of them in the bill also mentioned, until the defen- 
dant should fully answer the bill, or other order should be made to the 
contrary.” 


Barker v. Rayner. 


2 Russell, 122. ‘ 


May 8, 30; Aug. 1, 1826.—A testator bequeaths all his right, title, and interest in two policies 
of insurance, which he had effected on the life of his wife, together with all benefit and advan- 
tage thereof, to his executors, upon trust, after the death of his wife, to receive the amount of 
the policies, and thereout to pay or provide for certain legacies; his wife having died, he re- 
ceived the money, and invested it in securities, of which he continued possessed at his death. 
Held, that the legacies failed. 


IN September 1790, William Hammond effected, in the Equitable In- 
surance Office, a policy of insurance on his wife’s life for 1500/., and, in 
September 1795, another policy for 600/.; which sums were made payable 
to him, his executors, administrators, and assigns, within six months after 
her decease. In July 1815, he made his will, by which he bequeathed 
unto his executors(a) all his right, title, and interest in the two policies of 
insurance, &c., together with the said policies, and all benefit and advan- 
tage thereof, upon trust, to pay the premiums which should become due 
during the life of his wife, and two annuities of 207. each; and, after the 
decease of his wife, to receive the money due on the policies, and to stand 
possessed thereof on certain trusts. These were, to repay themselves, with 
interest, the money which they should have expended in the execution of 
his will; to pay 5002. to Mrs Barker, or, if she were dead, to such of her 
children.as might then be living; and to place out at interest the residue of 
the moneys received under the policies, for the benefit of his brother and 
sister, Mr and Mrs Hammond, during their lives, and the life of the sur- 
vivor, and after the decease of the survivor, to call in the moneys and 
divide them amongst five infants of the name of Hammond. The residue 
of his estate was given to Mrs Barker. 

Afterwards Hammond, in April 1816, assigned the two policies to 
Rayner, who was one of the executors named in his will, by way of secu- 
rity for a debt. In June 1816, the wife died; and Hammond, having 
received the money due on the policies, paid off Rayner’s debt, and invest- 


(a) The will is stated at length in the report in 5 Madd: 209. 
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4 ee in securities, on which it remained placed out, till his death 
2 Upon a bill filed by the residuary legatee, the question was, whether the 
equest to the Hammonds of the residue of the money produced by the poli- 
cies, failed by the non-existence of the policies at the death of the testator. 

Sir John Leach, Vice-Chancellor, held that it did fail. 

The Hammonds appealed.’ 
ae sole a Mr Bligh, for the plaintiffs, contended, first, that 
rare a o the Hammonds were not specific. The testator’s right, 

> interest in the policies, together with the policies, and all benefit 
and advantage thereof, that is, the money which they might produce, con- 
stituted the subject given to the executors; and, though a bequest is specific, 
where only a certain thing is given, it is not so where the bequest is all 
that the thing may produce, as well as of the thing itself. Out of the 
money arising from the policies, the executors are to make certain pay- 
ments; and it is the residue of the money which is given to the appellants. 
Such a legacy cannot be regarded as any thing else than a pecuniary pay- 
ment, directed to be made out of a certain fund; and that fund is still in 
existence. Secondly, even if the legacy were held to be specific, yet, 
where the produce of the thing exists, and the extinction of the thing 7m 
Specie has taken place under such circumstances as do not show an intention 
on the part of the testator to adeem what he has given, the preponderance 
of authority is in favour of the doctrine, that the legacy shall not fail; and 
that doctrine is founded on the principle of effectuating the intention of the 
testator. Here there is not only a total absence of any reason to believe 
that the testator meant to alter the disposition contained in his will, but 
there is strong evidence the other way. The policies ceased to exist as 
policies, by an event over which he had no control; and no sooner had 
he received the money due upon them, than he invested it in the very 
manner in which he had, by his will, directed his executors to lay it out. 

There were cited Instit. lib. ii. tit. 20. s. 12. Dingwell v. Askew, 1 Cox, 
427. Drinkwater v. Falconer, 2 Ves. Sen. 623; and the cases referred to 
in the argument before the Vice-Chancellor. 

Mr Horne and Mr Whitmarsh, contra. If the question is to be argued 
as one of intention, it is evident that the testator contemplated only the 
event of his dying, leaving his wife surviving, and that this will expresses 
no intention with respect to what he wished should be done in the event 
(which has actually happened) of her death in his life time. The bequest, 
which he made, was of as pecific thing, and, that thing having ceased to 
exist in his own life-time, the bequest must fail. 


The Lorp Cuancextor. If there be a gift of a sum of money, and the 
testator points to a fund, not for the purpose of giving that fund, but for 
the purpose of showing that the money to arise from that fund is to go to 
the legatee as money, the cases would authorise me to say, that, the in- 
tention being to give the money, the legatee is not to lose the benefit in- 
tended for him, even if the money should not remain in that fund; and its 
ceasing to remain in that fund would not amount to an ademption. In this 
particular case, a great deal will depend on whether it was the money that 
was given, connected with the policies by description, as the thing in 
respect of which it was to become due, or whether the policies themselves 
were the subject given; for, if the policies are not merely pointed out as 
the fund for the payment of the money, but are themselves the thing given, 


on 
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it will be difficult to make out, if the policies are gone, that the money is 
nevertheless, well bequeathed. 


ful consi- 
August 1.—The Lord Chancellorr stated, that, upon a caret 
iestion of the will, he was of opinion, that the decree of the Vice-Chan- 


cellor was right. 


Gray v. Chaplin. 


2 Russell, 126. 


May 23, 24, 30; June 2, 1826.—The commissioners of a canal make an agreement for letting 
the tolls, not warranted by the act under which they derive their authority, and prejudicial to 
an interest expressly reserved by the act to the public: this agreement is acquiesced in for 
forty-seven years, without complaint on the part of any of the share-holders, and, during that 
period, the lessee remains in undisturbed possession of the tolls: the court will not, at the suits 
of share-holders, disturb his possession by the appointment of a receiver. 

Semble. After such acquiescence, it is not competent to shareholders, in respect to their private 
interest, to impeach the agreement. 

Semble. Though the public interest should not be bound by the agreement, nor by the acqui- 
escence of the shareholders and commissioners, it is not competent to shareholders to impeach 
that agreement in respect to such public interest. 

How far the defective constitution of a suit, as to parties, is an objction to the appointment of 
a receiver. 


THE act of parliament, passed in 1763, under which the Louth canal 
was made, empowered the commissioners of that navigation to levy tolls 
not exceeding certain specified rates, and to grant leases of those 
tolls for any term not exceeding seven years. The funds thus 
raised were to be applied, after defraying incidental expenses, in 
the repayment of the money subscribed or lent for carrying the work 
into execution: and the act declared, that, ‘¢ when the money so advanced 
and lent, or a competent part thereof, shall be paid off, then the commis- 
sioners, or any nine or more of them, shall and may, and they are hereby 
authorised and empowered, with the consent of the major part of the cred- 
itors in value of the said tolls, to reduce the said tolls and duties.”? 

About 27,5002. was raised in shares of 100/.; the canal was made, and 
the tolls were fixed, and had ever since remained at the highest rates per- 
mitted by the act. 

In 1770, Mr Charles Chaplin, one of the commissioners, took a lease of 
the tolls for seven years. That lease expired at midsummer 1777; and, 
difficulty having been experienced in re-letting them, Mr Charles Chaplin 
offered to take a lease cf the canal for ninety-nine years, on certain terms. 
The commissioners aceepted his proposal; and, on the 27th of October 177 7; 
the following memorandum of agreement between him and them was enter- 
ed on their proceedings: | 

“« Whereas public notice hath been twice given in the public newspa- 
pers, and at the several market towns mentioned in and pursuant to the 
directions of the act, that a meeting would be held for letting the tolls of 
the river for seven years, and no one appearing at either of the said meet- 
Ings to take the same; and whereas, at a subsequent adjourned meeting for 
that purpose, held on the 12th day of August last, Mr Chaplin proposed to 


CASES IN CHANCERY. 53 


sen 


[Gray v. Chaplin.] 


advance all the money necessary for the repairs of the river, and to keep 
the same in good and sufficient repair, subject to the order and directions 
of the commissioners for the time being for that purpose, and to keep down 
the interest on all the money borrowed, by paying to every subscriber 
interest after the rate of 5 per cent per annum, by half-yearly payments, 
and to pay all officers’ salaries, and all other expenses attending the said 
works, provided the commissioners invest him with proper powers, and 
assign the benefit of the tolls for aterm of ninety-nine years, and agree to join 
with Mr Chaplin in obtaining an act of parliament at his expense for con- 
firming the agreement, whenever thereto by him required, which proposal 
was approved of and accepted by the greatest part of the subscribers at the 
meeting, and hath since been approved of and accepted by all the other 
subscribers, except Messrs Alexander and Frishmey Gunniss, and Mr 
John Shaw; it is hereby ordered and agreed, for the good of the said navi- 
gation, and as the only method for raising the money necessary to put the 
same into proper and effectual repair, that the canal or cut, and the navi- 
gation thereof, subject to the orders of the commissioners as above men- 
tioned respecting the same, togethér with all the tolls arising from the said 
navigation, and all the estate and interest of the said commissioners therein 
and thereto, shall be vested in the said Mr Chaplin, his executors, admin- 
istrators, and assigns, for a term of ninety-nine years, to commence from 
the 24th day of June then last; and Mr Chaplin hereby agrees on his part 
to accept the trust, and to do all the works which shall be ordered to be 
done by the commissioners as above mentioned, for the support of the 
navigation, and from’time te time to pay all the interest of the money bor- | 
rowed, at the rate of five per cent per annum, by half-yearly payments, 
every Midsummer and Christmas, with officers’ salaries, &c. &e. And it is 
further ordered, that nine commissioners beappointed to enier into an agree- 
ment with Mr Chaplin, in writing, to carry the said order into execution.” 

There was no other agreement in writing; no formal lease was made, 
nor was any act of parliament obtained; but, from that time, Charles Chap- 
lin, and those who claimed under him, had been in the uninterrupted re- 
ceipt of the tolls, had paid the interest, and had had the entire management 
of the canal. 

Charles Chaplin died in 1795. The bill alleged, that, after all his debts 
and legacies were paid, a large residue, comprising, among other things, his 
interest in the Louth canal, and more than sufficient to answer what might 
be coming due from Charles Chaplin on account of the tolls received by 
him, remained in the hands of his executors, and was by them assigned 
and transferred to Thomas Chaplin, his residuary legatee; and that Thomas 
Chaplin died in 1804, having bequeathed all his estate and interest in the 
Louth navigation to Francis Chaplin and George Chaplin, and appointed 
them his executors. 

The bill was filed by two persons, holders, by assignment, of certain 
shares in the Louth navigation, on behalf of themselves and all the other 
shareholders, except the defendants, against Francis Chaplin, George 
Chaplin, and the aeting commissioners. It alleged, that the sums derived 
from the tolls had, for a long series of years, been more than suflicient to 
pay the outgoings and the interest of the debt; that, if the surplus had 
been applied as it ought to have been, in the diminution of the capital of 
the debt, the whole of the debt charged upon the canal would have been 
by this time paid off, so that the tolls might have been reduced, and the 
benefit of the navigation’ given to the public at a cheaper rate; and that the 
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commissioners had neglected to carry the purposes of the act into execu- 
tion, and had permitted the Chaplins to apply the surplus tolls to their own 
use. It prayed, that the agreement and the assignment (if any was made) 
might be declared to be void as an absolute assignment, and to stand as a 
security only for payment of the interest of the shares, and of the expences 
of the canal, and then of the principal of the shares; that an account might 
be taken of the tolls received by Charles Chaplin, Thomas Chaplin, and 
the defendants Francis Chaplin and George Chaplin, and of the sums ex- 
pended by them in paying the interest of the shares and in repairing the 
canal; that, if any balance should appear to be in the hands of George Chap- 
lin, or Francis Chaplin, it might be paid over to such persons as the court 
should direct; and that a receiver might be appointed to collect the tolls. 

A demurrer to the bill was over-ruled by the Vice-Chancellor. (a) 

Francis Chaplin and George Chaplin stated by their answers, that, in 
1777, the canal being in a very ruinous condition, and, surveyors having 
reported that it would be necessary to expend 7000/. in repairing it, the 
conimissioners found themselves unable either to raise the money by loan 
or to let the tolls; that, with a view to.the public benefit, Mr Charles Chap- 
lin, who had always been a zealous promoter of the undertaking, made the 
proposal mentioned in the bill, which, after much deliberation, and repeat- 
ed meetings of the commissioners, was accepted and approved of on be- 
half of all the shareholders; that Mr Charles Chaplin, at the same time, ap- 
plied to the trustees of his marriage-settlement to advance him, on the 
security of the canal, the 7000/. which would be wanted for the necessary 
repairs; that the trustees were advised by counsel, that such a security on 
the canal would be valid, if the proprietors would execute a deed, express- 
ing their consent to the acceptance of Mr Chaplin’s proposal to take a lease 
of the canal for ninety-nine years, and appointing a certain number of the 
commissioners to carry the agreement into execution on their behalf ; that 
a deed of consent was accordingly executed by all the shareholders, ap- 
pointing five of the commissioners to carry the arrangement into effect, and 
that those five commissioners executed a deed of assignment, by which 
they conveyed the canal and the tolls for ninety-nine years to Charles 
Chaplin and his wife and the trustees of his marriage-settlement, or some 
or one of them, upon trust, to secure the repayment of the 7000/. which 
the trustees had advanced to Charles Chaplin, and, subject thereto, for 
Charles Chaplin absolutely, who, on his part, entered into covenants cor- 
responding to the terms of the memorandum of. agreement; that those 
deeds could not now be found, but that they had been submitted to Ser- 
jeant Hill, who was of opinion that the assignment was binding on all par- 
ties, and that there was no necessity for procuring a new act.of parliament; 
and that, shortly afterwards, Charles Chaplin expended more than the 
7000/. in repairing the canal. 

They admitted, that they had (as Charles Chaplin and Thomas Chaplin 
had successively had), the entire management of the canal, subject, how- 
ever, to. the occasional interference of the commissioners; that the tolls 
were collected by persons employed by them, and were paid over to them, 
and that, after defraying all expences, there remained a surplus, which had 
been applied to the use of Charles Chaplin and those claiming under him; 
but they were unable to set forth, whether those surplus moneys would 
have been sufficient to have paid off the principal due to the shareholders 


(a) See 2 Sim. & Stu. 267. 
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and mortgagees. They offered to pay to the plaintiffs all principal and in- 
terest due on their shares, on having a proper assignment of those shares 
made to them. ‘ 

They did not admit the allegation that the executors of Charles Chaplin 
had assigned his interest in the canal to Thomas Chaplin, or that they were 
the executors of Thomas Chaplin. They stated, that Thomas Chaplin, 
having taken on himself the payment of the legacies of Charles Chaplin, 
had been permitted by the executors to enter into the possession of the 
canal; that he bequeathed to them, F. Chaplin and G. Chaplin, his inter- 
est in it, subject to charges in favour of various persons, and that he ap- 
pointed certain other persons his executors. 

The plaintiffs moved for a receiver. 

A great majority of the shareholders disavowed the suit, and expressed 
their anxious desire that the agreement should not be disturbed. 

The Vice-Chancellor made an order, appointing a receiver; with direc- 
tions that the receiver should pay such charges and expences as the com- 
missioners, in the execution of the act, should order to be paid, for repair- 
ing, supporting, and maintaining the canal, and for the salaries of the of- 
ficers, &c.; that he should next pay the interest, which, from time to time, 
should become due upon the several sums that had been borrowed and 
were still due upon the credit of the tolls; and that he should pay the resi- 
due into court, to the credit of the cause. (a) 


(a) In the argument before the Lord Chancellor, the following note was referred to, as con- 
taining an accurate report of the judgment of the Vice-Chancellor on the motion for a receiver: 

‘¢ The first objection urged on the part of the defendants is, that the lease in question is not a 
common injury to all the shareholders in this navigation, and, therefore, that the plaintiffs have 
no right to institute a suit on behalf of themselves and all other the shareholders, Now, I am 
of the same opinion which I expressed on the argument of the demurrer. This agreement for 
a lease is a common injury, and the relief sought is a common benefit, to all the shareholders in 
this navigation. The shareholders have advanced their money upon the credit of an act of par- 
liament, which, for their security, has provided certain trusts, and it is to be intended that they 
advanced their monies upon the faith that these trusts would be duly executed. It is therefore 
to be considered as for their common benefit, that those trusts should be duly executed. 

«© Whether, under the particular circumstances of the present time, there may be individuals 
who would-not desire to have those trusts executed, is quite another question. The injurious 
effect of this agreement to the shareholders is—that it necessarily locks up their capital for a 
term of ninety-nine years, at an interest of 51. per cent; whereas, under the trusts provided by 
the act of parliament, the tolls would be forming a daily fund for the payment of the capital. 
The locking up of the capital for the term of ninety-nine years, prima facie, is an injury. The 
affidavits, which have been filed upon the part of shareholders, disclaiming the suit, cannot re- 
ceive any weight as to this objection. 

“ The next objection is,—that the persons, who have filed the bill, are alleged by the answer 
to have been represented, in the year 1777, by some other persons who assented to the agree- 
ment; that they are as much bound by it, therefore, as if they themselves had been parties to it; 
and that, if parties to it, they would not have been permitted to file this bill. 

« Now, in the first place, it is not distinctly stated in the answer, that the persons, through 
whom the plaintiffs derive their shares, assented to the agreement of 1777. There is, however, 
an allegation, that all the shareholders did concur in the measure. Of necessity, if all the 
shareholders concurred in that measure, those persons must have concurred in it, who possessed 
the shares which are now enjoyed by the plaintiffs. But it is only in this way that the thing is 
stated, by inference. I am of opinion, however, that, if it had beer distinctly made out, that the 
persons who then enjoyed these shares, and who are now represented by the plaintiffs, had ac- 
tually been parties to that measure, that would not have precluded those, who now hold the 
shares, from obtaining the relief which is the object of this bill. 


= 
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The defendants, Francis Chaplin and George. Chapliny moved, before 
the Lord Chancellor, to discharge the order. 

Mr Heald, Mr Shadwell, and Mr Fane, for the motion. The answer ex- 
pressly states that all the shareholders concurred in the arrangement of 
1777: an acquiescence for forty-seven years is-unequivocal evidence that all 
parties assented to it. For forty-seven years, the interest, on the very 
shares holden by the plaintiffs, has been paid by Charles Chaplin and those 
who claim through him; and the acceptance of that interest by the holders 
of those shares would be an adoption of the agreement, even if they had 
not been parties to it originally. How can a plaintiff come here to disturb 
possession of half a century, which he has all along acknowledged?—to 
disturb it upon interlocutory motion, and that, too, in direct contraven- 
tion of his own solemn acts and the acts of those through whom his interest 
is derived? 

It is said that the public are concerned in having the surplus moneys ap- 
plied in reduction of the principal of the shares, in order that the tolls on 
the navigation may be lowered. But had not the public an interest in the 
completion of the undertaking? And since it appears, that, in 1777, the 
canal must have gone to ruin, if Mr Charles Chaplin had not offered to 
take the burden and risk upon himself, is it clear that the public has a 
right to say, ‘‘ We will take the benefit of his expenditure, his exertions, 
and risk, but we will repudiate the contract on the faith of which he acted, 
and by which alone the advantages, which we now seek to share in, have 
been insured?”’ ,; 


“If the interest of the individual shareholders alone were concerned, whether those interests 
were derived from private contract, or whether they were derived from an act of parliament, it 
would equally be the principle of every court of justice, that, if all concurred in the contract, 
although not authorized by the act of parliament, they never could be permitted to disturb that 
contract. For, being a matter of private right, individuals are at liberty to deal as they please 
with those private rights: and, however imprudent and disadvantageous thé bargain might have 
been, no court could relieve them from a contract advisedly, though mistakenly, made. But 
that is not the case here. The contract here entered into is plainly a contract inconsistent with 
the public interest, and inconsistent with the duty of the commissioners. Parliament has given 
to these commissioners a power of levying tolls and duties upon this navigation to the extent 
specified, and not beyond that extent. The legislature has provided, out of the tolls and duties 
so to be received, for the payment of the interest of the moneys borrowed; and then it has pro- 
vided, out of the same tolls and duties, for the re-payment of the capital. The capital might be 
wholly paid, or might be partly paid. If wholly paid, the commissioners have then an authority, 
at their pleasure, to reduce the tolls and duties entirely. If the capital is only partially paid off, 
then the commissioners have a power, with the consent of the majority of the shareholders re- 
maining unpaid, to diminish those duties. Now, this object—the reducing the duties, which 
are to a certain extent a burthen to the public—is entirely defeated by the contract in question; 
because, for the term of ninety-nine years, not one single shilling of duty can be reduced. This, 
therefore, is a case, in which private individuals, dealing with their own interest, cannot con- 
clude a question of public interest; and the public have an interest in the avoidance of this con- 
tract, in respect of the possible diminution of the tolls: for the facts in this case go a great way, 
to prove, that the moneys borrowed would be paid off, if this act were duly executed, and, con- 
sequently, that the duties would be reduced. 

‘Tf, therefore, it had been distinctly made out here, that these two plaintiffs now possessed 
the shares, which were formerly enjoyed by A.and B., and that A.and B. had been express par- 
ties to this contract, I am of opinion it would not have justified the breach of trust in the com- 
missioners in agreeing to this contract, and would not justify this court in refusing now to direct 
that the commissioners under this act should execute the trusts reposed in them by it.” 
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Besides, Mr Charles Chaplin became, by the expenditure of the 7000/., 
a mortgagee of the tolls. Upon what pretext is a receiver to be appointed 
against a mortgagee, till it is ascertained that nothing isdue tohim?. The 
act provides, ‘¢ that it shall be lawful for the commissioners, or any nine or 
more of them, to borrow any sum of money, and to assign over the tolls, as 
a security for any sum to be borrowed, to such person or persons who shall 
advance the same.’ They borrowed, in effect, 7000/7. from us; they have 
borrowed all sums, beyond that amount, which we have expended in im- 
proving and repairing the navigation; and for such advances they have full 
authority to assign the tolls, without limitation of time. 

The tolls could not be reduced, while any creditors remained, except 
with the consent of the major part of the creditorsin value. Those credi- 
tors might contract not to give such consent; and the agreement with 
Charles Chaplin amounts to sucha contract. Unless, therefore, itis shown, 
that the whole debt has been, or ought to have been, paid off, the public 
has no right as against the Chaplins. At least, aright so dubious, and de- 
pending on a fact which is not ascertained, will not be enforced by the 
appointment of a receiver. 

_ Even if the interest of the public in the reduction of the tolls gives a 
right to impeach this agreement, still that is a right which the present 
plaintiffs cannot assert. very interest and right, which is in them, is 
bound by the agreement to which they were parties, or which they have 
adopted, and by their long acquiescence in it. If a public right is to be 
enforced, it must be at the suit of those to whom the protection of public 
rights belongs. There are no parties to this suit, except persons who have 
private interests or special rights. The plaintiff, Gray, though one of the 
commissioners, files his bill as a shareholder, not as a commissioner; and 
not even could the commissioners represent the public. Nothing that 
could be done in this suit would bind the claims of the public, if any such 
claims there be. No order, therefore, proceeding on the validity of such 
claims as its foundation, ought to be made on a record so framed. 

It is clear that the personal representatives of Charles Chaplin and 
of Thomas Chaplin have an interest in the accounts which are prayed; and 
the propriety of appointing a receiver must, even according to the princi- 
ple of the bill, depend on the anticipated result of these accounts. Ifa 
fund is brought into court, the representatives of Charles Chaplin and 
Thomas Chaplin may respectively have claims upon it. There is, there- 
fore, a want of those parties, whose presence is necessary to enable the 
court to do justice. 


In the course of the argument, the Lord Chancellor made the fol- 
lowing observations: —The difficulty, which in this case presses most on 
my mind, is, whether these plaintiffs can avail themselves of any such in- 
terest,as the public may have, to obtain relief against the defendants. Can 
a private individual complain, not on behalf of his own private interest, 
but of the public interest? Can he so complain, for the purpose of getting 
rid of an agreement by which, so far as his private interest is concerned, 
he would be bound? The shareholders agree with A. B., so as to bind 
themselves as between each other, and between each of them and A. B., 
that A. B. shall take all their interest in the tolls for ninety-nine years, 
he paying to them during that period 5/. on every 1002. subscribed. If 
they are proved to be parties to such an agreement, the question would he, 
whether, to the extent to which they had an interest in the canal, they 
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could not so part with it? Suppose it made out, that the Chaplins had re- 
ceived as much as would have paid off the whole or a great part of the sum 
originally subscribed, the question would be, whether, as between the 
Chaplins and them, the Chaplins have nota right to retain that money? 
whether the effect of the agreement was not, that the Chaplins should stand 
in the place of the shareholders, as against the public, and take every thing 
that the shareholders could have taken? 

Independently of the question of public right, the case seems to me to 
beas hopeless a one as ever was thought of. If the shareholders knew that 
the commissioners had made this agreement, and have chosen to stand by for 
for forty-seven years, they could not be permitted to maintain a sult here. 
Would not the court say, “‘ Whatever the attorney general may do, you, 
who have so conducted yourselves, shall not be plaintiffs in a court of 
equity?” 


Mr Hart, Mr Sugden, and Mr Roupell, in support of the order appoint- 
ing a receiver:—The shareholders never made any agreement; the arrange- 
ment of 1777 was the work of the commissioners, who had no authority 
to enter into it. There is here no question of mortgage: the agreement is 
for an absolute assignment; and the power of the commissioners was, not 
to let the tolls to a mortgagee for an indefinite term, but to grant him a 
mortgage security on the tolls, either collected by the commissioners, 
or demised according to the provisions of the act. Neither of these de- 
fendants ventures to allege, that any thing is now due on their pretended 
mortgage. The contract, therefore, was void ab initio, and no subse- 
quent acquiescence can give validity to it; especially as the acquiescence 
has been founded in ignorance and mistake. The commissioners have ab- 
dicated all the powers which are given them by the act of parliament— 
powers which they may exercise, but which they cannot delegate or as- 
sign, except to the extent and in the manner expressed in the act. In 
fact, therefore, at this moment there is no person legally authorized to 
levy the tolls; and, on that ground alone, the court ought tointerfere. For 
this act of parliament creates a trust; that trust is exercised against the 
public by the collection of rates, and it ought to be exercised in favour of 
the public, by the due application of those rates. In both ways it has been 
exercised, and is exercised, improperly. The tolls have been unduly 
collected and unduly applied. 

The court has suggested, that the effect of the alleged agreement may 
be, that the Chaplins are entitled to take the tolls, until they receive the 
amount both of the principal and interest of the shares, and that the share- 
holders are to receive 5]. per cent during the ninety-nine years, and, at 
the end of that time, are to lose their principal, if the tolls have been suf- 
ficiently productive to furnish funds by which it might have been paid off. 
It clearly never was the intention of either party to enter into such an 
arrangement. The shareholders conceived that their right to receive their 
principal was to remain at the end of the ninety-nine years; and the answer 
submits to pay the principal of the shares belonging to the plaintiffs. Such 
a construction of the agreement, therefore, affords an additional reason for 
holding, that it is an agreement, which, being contrary to the intention of 
both parties, mustnolonger beacted upon. If the public can say,the moment 
that the Chaplins have received enough to pay off the principal, «+ you, the 
Chaplins, shall receive no more from the tolls; and the shareholders have 
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no longer any right to the tolls,” is not that a strong reason for immediate 
interference? 

The acquiescence of the parties may preclude them from having an 
account retrospectively, but it cannot bind them to submit in future. They 
have a right to say ‘we have been in error for many years, but we have 
an interest in the due execution of the trusts of the act of parliament: the 
public, too, has an interest in them, which no contract or acquiescence can 
affect; and our private interest is dependent upon, and will be affected by, 
the interest, which may be and ought to be asserted on behalf of the public: 
we therefore call upon the court to see those trusts duly executed in favour 
of all parties, and no longer to permit an arrangement to be acted upon, 
which was entered into without authority and in error, is mischievous to 
the public, and does not operate according to the intention of the parties.”” 

There may be questions, particularly if any account of past receipt and 
expenditure is to be taken, which may render it necessary, ere a decree 
can be made, to bring other parties before the court, and perhaps the 
attorney-general among the rest. Butthe future collection of the tolls is 
the only matter to which the appointment of areceiver refers; and, for that 
purpose, it is not necessary that the suit should be in so complete a state, 
that a decree could be made upon it, ascertaining and binding the rights of 
every person concerned. A receiver has frequently been appointed, where 
there was an alleged want of parties. 


The Lorp Cuancetior. The question is, whether, upon this bill (re- 
gard being had to the interest of the present plaintiffs, by which I mean 
their pecuniary interest, and to the state of the parties on this record), a 
receiver ought to be appointed? Ihave not to consider the question of 
what may be the result at the hearing, nor whether the time may not 
come, when, on a different state of things, the court would appoint a re- 
ceiver. 

The act of parliament was passed in the year 1763, and it gave a power 
of letting the tolls for seven years, and no more. As that power was ex- 
pressly limited to granting leases for seven years, it may be stated to beat 
least a matter of considerable doubt, whether an agreement to give a lease 
for a longer term in the tolls, when the lease of seven years actually made 
should expire, was an agreement that could be enforced; in other words, 
whether you could, by an actual demise, give a legal title for seven years, 
and, by an agreement for a longer lease, give an equitable title for seven 
years more, so as to make the interest, in one sense at least, a lease for 
fourteen years? In 1770, a lease for seven years was granted to Charles 
Chaplin; and he, during that period, was expending his own money, as is 
stated, in paying four per cent to the holders of the shares. Now, the ques- 
tion as to the lease for seven years, is, in fact, not very different from the 
question as to the lease for ninety-nine years;(@) save that there was an 
authority to make a seven years’ lease, which would bind the public; 
whereas, if the demise for ninety-nine years be a good demise at all, it 
certainly cannot be stated as a good demise against the public. It is, how- 
ever, quite a different question, whether it be not a good demise against 
the individuals, who either made such a lease, or agreement for a lease, or 


(a) The Lord Chancellor here alludes to an agreement, which was stated to have accompanied 
the first lease, and by which Charles Chaplin, at the expiration of the first term of seven years» 


was to accept a further lease on certain terms. 
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acquiesced in it for such a period, as would induce a court of equity to say, 
“¢ we will not interfere.” ‘ - 

The representation is, that, at the end of seven years, this canal was in 
so disastrous a condition, that there was very little hope of bringing it to 
that state of improvement in which it would answer the purposes for which 
the act of parliament had been procured, without incurring a greater ex- 
pense than the persons then connected with it were able to furnish. Then ; 
a certain proposition was made, which, as far as individuals were concern- 
ed, it was quite competent for each shareholder to enter into, so far as 
regarded his own interest: and it is stated, that, in consequence of that 
proposition, the shareholders assented to the agreement, which this bill now 
seeks to impeach. Some individuals, it is clear, did expressly assent to 
it: but I use the word «‘shareholders’’ as applying to adl; for, as to all, 
it is impossible to deny that there has been an acquiescence in the actual 
enjoyment of the property according to the agreement, from the year 1777 
down to 1824. 

Then, one very material question is,—whether such an acquiescence 
for forty-seven years does or does not furnish an objection to individuals 
coming here, for their individual interest, to disturb an enjoyment under 
that agreement, by the disturbance of which much evil may be inflicted on 
a family which has been so long acting on the faith of their acquiescence? 
It seems an extremely difficult thing to say, that this was an agreement, 
by which, however the parties might bind themselves, they could, under 
this act of parliament, at the same time bind the public; and I will take it 
for granted, (without, however, giving a conclusive opinion), that they 
could not bind the public. Still, I conceive, that, if, in 1777, looking at 
the interest which they respectively had in the tolls, with reference 
to which they had become subscribers to the undertaking, they entered into 
an agreement which bound their own interests with respect to each 
other, without prejudicing the public—it would be difficult to maintain, 
that, at the end of forty-seven years, they could complain of that agree- 
ment in a court of equity; particularly to the extent of taking away the 
possession from those who have so long enjoyed it, and taking away the 
possession upon a notion which admits that it may be fit to restore it to 
the same persons again. 

If it is to be inferred, as against the Chaplins, that they must be assumed 
to have known the meaning of the act of parliament, so also is it to be in- 
ferred, that every other subscriber must have known the meaning of that act. 

In that view of the matter, I conceive, that it was competent to the par- 
ties to make, or to acquiesce in, an agreement for forty-seven years, amount- 
ing to this: ‘‘we so think about the concern, that, if you will pay. us, 
not the four per cent, which you have paid hitherto, and which has not yet 
been repaid to you from the tolls, but five per cent till the expiration of 
the ninety-nine years, and take the tolls,—that is an agreement, which, 
as between you and us, we do not quarrel with.”? Each and every pro- 
prietor might have assigned his interest for ninety-nine years, agreeing, 
that, at the end of ninety-nine years, his capital of 100/. was or was not to 
be repaid. If a ‘man were either an express party to such an agreement, 
or had been acquiescent in it for half a century, he would be told, that he 
was not to be relieved from it in a court of equity. 

Assuming, then, that this act of parliament is to be so construed, that, 
after the shares of 100/. each were repaid to every subscriber, and 5. per 
cent interest on the capital paid to every one, it could be duly executed 
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lony by lowering or annihilating the tolls, for the benefit of the public, 
except so far as a further expenditure for future repairs might be wanting, 
—still the question is, whether the instruments and the acquiescence do 
not amount to the same thing as if these parties had said, «« You, Mr Chap- 
lin, shall be allowed to stand in the place of us all; you shall take our 
liabilities; you shall have all our rights; but when you take all our rights, 
we must inform you, that we cannot give you any rights as against the 
public.”” Then, putting the case in the strongest possible way, and sup- 
posing that it could be made out by an account to be hereafter taken, that 
the Chaplins have received from the tolls a sum sufficient, not only to re- 
imburse themselves the five per cent paid to subscribers, but all the expence 
of repairs of every kind, and as many hundreds of pounds as were equal 
to the capital subscribed, the question would be not, whether there was a 
demand on the part of the public for a reduction or annihilation of the tolls, 
but whether it was competent to those who had contracted with the Chap- 
lins, and had allowed them to have the possession of this property for 
forty-seven successive years uncomplained of, to set up any demand in a 
court of equity. If such a demand-were set up, would it not be competent 
to Mr Chaplin to say, ‘¢ You gave me your interest in the canal for nine- 
ty-nine years, and if, in the course of forty-seven years, it has produeed to 
me the amount both of the principal of the 100/. shares, and the five per 
cent interest upon them, the public may have a right to tell both you and 
me that we are all satisfied; but how can you, on the expiration of forty- 
seven years, call back from me what you agreed that I should possess for 
ninety-nine years?”’ 

I admit, there are cases in which the court will appointa receiver, though 
all the proper parties to the suit are not before it. But it is very difficult 
to do so at the inception of a cause, unless the transactions happen to be 
very simple: and, it isa difficult thing to say, that, atthe end of forty-seven 
years, you will take away the possession from those who have had it so 
long, when you are not able to say, what you are to do with the resuit of 
the account, with reference to the anticipated result of which the posses- 


‘sion is to be so changed. 


Now what has been the actual enjoyment of this property? Charles Chap- — 
lin was the first who took possession of it; and there is no personal repre- 
sentative of him before the court. With a view to get rid of that objec- 
tion, there is in the bill a charge that his representative had handed over 
the property to other persons of that name. But let it be recollected, 
that Charles Chaplin received the tolls from the year 1777 to 1795; and, 
if it be the duty of the court to appoint a receiver immediately, it is also 
the duty of the court to take care, that it, at least, have the means of im- 
mediately determining, whether the possession ought to be restored, and 
of displacing that receiver, if the possession shall turn out to have been dis- 
turbed improperly. Now, the answer denies, that the assets of Charles 
Chaplin where handed over in the manner alleged by the plaintiffs. Un- 
der these circumstances; I cannot see how we are to get on, those parties 
not being before the court. 

Consider, too, what is the effect, in a court of equity, of long acquies- 
cence in an agreement such as this; when parties come here, in 1824, to 
have an account of transactions between the year 1777 and 1795, in order 
to charge the assets of a deceased person, wherever they may happen to 
be found, with the result of that account,—possessed and enjoyed, suffered 
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to be possessed and enjoyed, as these assets have in the mean time been, 
by other parties. The difficulty does not stop there. Thomas Chaplin, 
the residuary legatee of Charles Chaplin, lived till the year 1804, and then 
disposed of this property as his own, having been led to think, by the ac- 
quiescence of these parties from 1777 to 1804, that he might so dispose of 
it. He bequeathed it in various proportions, to be enjoyed by different 
persons and families; and, from 1804 to 1824, a period of twenty years, 
they are left in the quiet possession of the property, without any objection 
being made, either on behalf of themselves or of the public, by any of those 
persons who now claim for their own private interest. Is this, then, a 
case; in. which a receiver ought to be appointed in the first instance, regard 
being had to the fact, that it was quite competent to the shareholders to 
say to Chaplin, ‘We will transfer to you all our interest in, and title to, 
the 100/. shares; you shall stand in our place, and youand the public may 
deal together, as to the receipts of the tolls, in the same way as the public 
would have a right to deal with us, if no such agreement had been made: 
as to increasing or lessening, or fixing a reasonable rate of toll, you may 
deal with them as you think proper.” 

Let it be understood that J am not suggesting any difficulty, (if it shall 
turn out that Chaplin or his family have received so much as would have 
paid him not only the interest, but the principal, of all the shares), as to 
whether he has any right to any further tolls on this navigation, or as to 
whether there may not be some one in the world who may call him to ac- 
count. But I am stating the difficulty which presses upon my mind, when 
Iam called upon to continue a receiver, at the instance, and to protect the 
private interests, of persons, who, during forty-seven years, have suffered 
this property to be enjoyed against their own alleged rights. Even if 
there had been no express agreement, the acquiescence of parties for so 
long a period is an acquiescence, at which this court must look, at 
least, with such a degree of anxiety, as to take care not to disturb the pos- 
session, without being sure that it can restore it, (should the result show 
the necessity of so doing,) and that it has the means of determining speed- 
ily, whether the possession shall be restored or not. 

As the cause stands, there is a want of parties; there is no person here 
to represent the public. Let us suppose, that the Chaplins have received 
so much, as, after the necessary expenditure upon the canal, to pay more 
than the principal and interest of the shares, the account ought to proceed 
upon such a record as will enable the judge to determine, who is to take 
out of court the fund which the appointment of the receiver shall have 
brought into court. If, on the other hand, the moneys received by the 
Chaplins are not sufficient to pay the principal and interest of the shares, 
the account must be taken in such a way as to bind, not only the parties as 
to their private interest, but those, who standing behind them, have an in- 
terest in the due application of the tolls. Upon the whole, I have very 
great difficulty in bringing myself to think, that parties, suing for their 
private interest, can call upon me to appoint a receiver on their behalf, 
under such circumstances as exist here, and upon such a record as this. 

_IfT had any person here to represent the public, I might perhaps take a 
different view of the question. But the case, as it stands, is one, in 
which the court, the more it considers the matter, will find it the more 
difficult to say, that a receiver ought to be appointed, and that the posses- 
sion ought to be taken from those, whose possession has been acquiesced 
in for forty-seven years. 


CASES IN CHANCERY. 63 


[Gray v. Chaplin.] 

Mr Hart suggested, that his lordship ought not to consider the dealings 
between the shareholders and the Chaplins as amounting to an agreement, 
that the Chaplins should have all the rights of the shareholders, and be 
entitled to the principal, if the tolls, during the ninety-nine years, produc- 
ed a fund sufficient to pay off that principal. The contract, said Mr Hart, 
proceeded upon this supposition, that the Chaplins and the shareholders 
were competent to make an agreement, by which the Chaplins were to re- 
ceive the tolls, and keep down the interest for ninety-nine years, and, at 
the end of that period, the shareholders would still be entitled to have the 
principal of the shares repaid to them. That supposition was erroneous, 
and contrary to the act. In such a case, it was never too late for either 
party, when they discovered their mistake, to come to the court and say, 
“We have been proceeding in error; the contract which we intended to 
enter into, cannot be performed; the parties to it cannot have what, it was 
intended, each of them should have; it must, therefore, cease to be acted 
upon.”? 


The Lorp CuAnceLior. That is a view of the case which has not es- 
caped me; but it does not remove the objections to the bill. I should im- 
pute to every subscriber, as well as to the Chaplins, that they were cog- 
nizant of the act of parliament, and I must take their agreement as having 
been regulated by that imputed knowledge. 


The Lord Chancellor stated, on a subsequent day, that he remained of 
the same opinion on the subject as he had before expressed; and he dis- 
charged the order appointing a receiver. 


Between Richard Tanfield and Christopher Lee, Plaintiffs, 
and Charles Irvine, Egerton Leigh, Francis Williams, 
James Walker, and Edward Howard, Defendants. 


2 Russell, 149. 


June 5, 1826.—The grantor of an annuity, secured by an equitable charge on certain lands 
which are subject toa prior charge, goes to reside abroad; but, by his agent, continues in the 
receipt of the rents and profits: the court, on the application of the annuitant, will appoint a 
receiver, though the grantor has not appeared to the suit. 


IRVINE had granted to Lee, as a trustee for Tanfield, a life annuity, 
secured on certain lands, which were subject to aprior annuity charged on 
them by Irvine. The legal estate in the lands was outstanding in trus- 
tees, upon trusts (partly, it was said, for the benefit of Irvine) which were 
not determined. Tanfield’s: annuity being greatly in arrear, the bill was 
filed. by him and his trustee against Irvine, the trustees of the legal estate, 
and the prior incumbrancer. Irvine was not within the jurisdiction, and 
continued in the receipt of the rents and profits of the lands, by his agent 
Mr Hollins, to whom application had been made, but without effect to ac- 
cept service of subpoena for his principal. No appearance had been en- 
tered for Irvine. 
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* Mr Hart, on behalf of the plaintiffs, moved before the Vice-Chancellor 
for a receiver. 

His Honour declined to grant the motion, unless a precedent for such 
an order could be produced. (a) 

Mr Hart was unable to produce any precedent, and the motion was re- 
fused. 

Mr Hart renewed the motion before the Lord Chancellor. The 
ground, he stated, on which the Vice-Chancellor had refused to ap- 
point a receiver, was, that the court had not jurisdiction to deprive a 
man, who was not present to defend himself, of the possession of his es- 
tate. If that principle were a sound one, the consequence would be, that 
an equitable incumbrancer might always be defeated, if his mortgagor 
chose, as was the case here, to reside in France. The safer principle was, 
to protect the mortgagee, whose rights and claims were supported by affi- 
davit; and if the mortgagor, or any other person, had reason to eomplain 
of the order, it would be easy for him, by stating his complaint, to have 
the order discharged or modified. . 


The Lorp Cuancettor. The question is simply this; where there isa 
first mortgagee and a second mortgagee, and the first mortgagee will not take 
possession, but leaves the mortgagor in the receipt of the rents and profits, 
has this court the means of giving the possession to the second mortgagee, 
notwithstanding that the mortgagor has not appeared to the suit, and is out | 
of the jurisdiction? I remember the time when it was not quite settled in 
this court, whether a person, having an equitable incumbrance, was enti- 
tled to a receiver, where there were other persons who had charges prior 
to his. But now it is the unquestioned rule of equity, that an equitable 
incumbrancer, who will take possession, may have a receiver; care being 
taken at the same time, that the order for the receiver shall not prevent 
any, who have a better title to the possession, from ousting him, if they 
please. I do not see why the rights of the equitable mortgagee are to be 
taken away, by the circumstance that the mortgagor has not entered an 
appearance, and cannot be compelled to enter an appearance. A second 
incumbrancer may be delayed to all eternity, if the residence of his mort- 


(a) Coward v. Chadwick. 

The bill was filed by an equitable mortgagee against Chadwick the mortgagor, and another 
equitable mortgagee. Chadwick had not appeared. 

The affidavit of the plaintiff stated that large arrears were due to him; that Chadwick was 
and, for some time, had been, resident at Havre; that he kept out of the jurisdiction in order to 
avoid the payment of his debts and the process of the court; and that his bailiff, Knight, receiy- 
ed the rents of the mortgaged estates, and remitted them to him. 

Mr Hart and Mr Ching moved for a receiver; and cited, in support of the application, Ma- 
guire v. Allen, 1 Ball and Beattie; Pitcher v. Hillier, 2 Dick. 580.; and Vann v. Barnett, 2 Bro 
C. C. 158. ers 

The Vice-Chancellor observed, that not one of those cases was an authority for the applica- 
tion. In Pitcher v. Hillier process of contempt had issued against the party; in Vann eee 
nett the defendant had made an affidavit in opposition to the application, which the court anne 
ed tantamount to an appearance; and, in the Irish case, the persons in actual possession of the 
property were before the court. Where property is in possession of a third person, and the 
owner is abroad, the court, in favour of equitable incumbrances, will protect it aeaine the acts 
of the owner. But here, the court is asked to take away the possession of an estate without 
having any person before it to represent or protect the possession. Motion refused 

The motion was afterwards renewed, and the order granted. Am. Ed. 
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gagor out of the jurisdiction is to have the effect which the Vice-Chancel- 
lor gives to it. 

Tam very much mistaken, if I have not made, and heard made, such 
orders as that which is now asked. The motion is granted; unless, upon 
further reflection, and looking at the affidavits, I find reason to change my 
opinion, 


The order was made. It was as follows:—‘‘This court doth order, 
that the defendants, Francis Williams, Edward Howard, and Egerton 
Leigh, be restrained, by the injunction of this court, from receiving the 
rents and profits of the estates in question, in the pleadings named, or in 
any wise intermeddling therewith, until the said defendant shall fully an- 
swer the bill, or this court make other order to the contrary; and it is or- 
dered, that it be referred to the master to appoint a proper person to be 
receiver of the rents and profits of the estates in question, &c.; and it is 
ordered, that the person so to be appointed do keep down the interest of 
the incumbrancers affecting the said estates, out of the rents and profits 
thereof, according to their priority respectively; and, in case the interest 
of the-said incumbrancers, or any of them, shall not be kept down by the 
said receiver, it is ordered that the incumbrancers, or such of them whose 
interest shall not be so kept down, be at liberty to proceed at law, not- 
withstanding the injunction granted in this cause.” 

Reg. Lib, 1825. B. 1126. 


In relation toa Cause of Replevin removed into his Majesty’s 
Court of Great Sessions for the County of Carmarthen, 
wherein Thomas Edwardsis Plaintiff, and George Bowen 
and David Davies are Defendants. 


2 Russell, 153. 


June 5, 1826.—IT is sufficient cause for granting a writ of certiorart 
to remove proceedings in replevin from a court of great sessions in Wales, 
that the title to the freehold is in question. bh. 

Qu. Whether the Vice-Chancellor has authority to order a writ of cer 
Ziorari to issue? 


Const v. Barr. 
2 Russell, 161. 


May 11, June 8, 1826.—On a motion to discharge an order made by 
the Vice Chancellor, affidavits may be read, sworn after the order was 
made, and stating facts which were not before the Vice Chancellor. 

Qu. Whether it is regular to issue a sequestration against the property 

Vou. I.—T 4 
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of a party who is in the Fleet under process from the common pleas, and 
is detained also upon an attachment from the court of chancery, but who 
has not been brought up by Aabeas corpus to the bar of the court, in order 
to be turned over to the custody of the warden. ‘ 

The irregularity of a sequestration is waived, if the party, against whom 
it is issued, gives the sequestrators directions how to deal with his property. 


Dakin v. Cope. 


2 Russell, 170. 


25 Feb. 1824, 1 June, 25 Aug., 1 Sept., 1826, April 1827.—By an agreement entered into with 
executors for the purchase of a leasehold public-house, and the goodwill and licences connec- 
ted with it, the household furniture, stock in trade, and other effects upon the premises, were 
to be taken by the purchaser at a valuation, and possession was to be delivered up to him on 
the 29th of September 1821: the valuation was made, but, on the 29th of September, the pur- 
chaser, alleging that there wasa defect in the title to the leasehold, refused to perform his 

“contract: the executors filed a bill for specific performance, but in the meantime remained in 
possession of the house, and carried on the business: Held, 

That, though the executors were entitled to a decree for specific performance, and though the 
purchaser had done wrong in refusing to perform the contract, he could not be made answer- 
able for the trade which had been carried on in the premises since September 1821 : 

That he could not be compelled to take that portion of the stock in trade on the premises at the 
time of the decree, which was not there at the date of the agreement, but had been substitu- 
ted for such parts of the old stock as had been consumed in the usual course of the business: 

That the purchaser ought to be charged with rent, taxes, and other outgoings, paid by the execu- 
tors since September 1821, and with interest on the sums so paid by them: 

That the purchaser was not entitled to any occupation-rent, or other allowance for the use of 
the house and furniture by the executors during the period that elapsed after the 29th of Sep- 
tember 1821; 


Quere, As to the construction of a proviso in a lease, that, in certain events, the lease shall 
cease and be void, and the lessor may re-enter ? 


BY an indenture of lease, bearing date on the 15th of February 1817, 
James Burke and Thomas Hensman, with the consent of Mr and Mrs 
Greaves, under whose marriage settlement they were trustees, demised a 
certain public house in Birmingham to Joseph Dakin, his executors, ad- 
ministrators, and assigns, for a term of ten years, from the 28th of the 
preceding December, at a rent of 967. 10s., payable quarterly. Dakin coy- 
enanted to pay the rent, taxes, and assessments, and to keep in repair the 
windows, doors, shutters, locks, and all other parts of the premises. The 
indenture contained a proviso that, ‘if the rent shquld be in arrear, and 
there should be no sufficient distress for the same, or if the said Joseph 
Dakin ‘should become insolvent, or if he should neglect or fail in the per- 
formance or observance of any or either of the covenants or- agreements 
thereinbefore contained, which by him were to be performed or observed, 
then and from thenceforth the present demise or lease, and the covenant 
for quiet enjoyment thereinafter contained, should wholly cease and be 
void, and James Burke and Thomas Hensman, their executors, adminis- 
trators, or assigns should, or lawfully might, immediately or at any time 
after such breach, non-observance, or non-performance, enter into and 
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upon the thereby demised premises, or any part thereof, in the name of 
the whole, and repossess, retain, and enjoy the same as of his and their 
former estate. ’’ 

Joseph Dakin being dead, his executors, on the 29th of June 1821, put 
up the leasehold public-house to auction, with the good will thereof, and 
the ale, wine, and spirit licences taken out in respect of it. By the con- 
ditions of sale, the household furniture, fixtures, brewing utensils, stock 
in trade, and other effects in and upon the premises, were to be taken by 
the purchaser at a valuation; and the purchase was to be completed, and 
possession delivered, on the 29th of September next. — 

Cope was declared the purchaser at the price of 260/., and signed an 
agreement pursuant to the conditions of sale. On the 24th of September 
and the following days, the valuation was made; it amounted to 670/. 13s. 
7d. On the 28th of September, after the valuation was finished, a female 
servant of the defendant was placed in the shop; and she and the defendant 
sold some small quantities of liquor, but did not continue to do so beyond 
that evening. On the following day, the executors resumed the conduct 
of the business. é 

In the margin of the abstract of title delivered by the executors, was the 
following memorandum, in the hand-writing of a clerk of their solicitor: 
«¢ The lessors consent to waive all forfeiture or right of entry which may 
have accrued to them by reason of the insolvency of Mr Dakin, and will 
join in the assignment to the purchaser.””? Accordingly, Burke and Hens- 
man, and Mr and Mrs Greaves, were made parties to the assignment of 
the lease to Cope. Mrs Greaves, however, refused to execute it, on the 
ground thas it was not necessary for her to join in the assignment; but she 
stated, that she did not wish to take advantage of the forfeiture of the lease, 
if any had been incurred, and she signed a receipt for the rent up to Mich- 
aelmas 1821. The assignment was executed only by the executors; and 
Cope having refused to accept it, and to pay the residue of the purchase 
money, they filed their bill against him for the specific performance of the 
contract. 

The executors had continued to carry on the business in the public-house. 

The defendant insisted, that he was not bound to accept the assignment 
unless the lessors joined in it, so as to protect him against any forfeiture 
which might have been incurred by the non-performance of the covenants 
in time past. 

Mr Sugden and Mr Lovat, for the plaintiffs. There is no evidence 
that any of the covenants have been broken, or that Dakin was insolvent; 
and even if any thing had occurred to bring the proviso into operation, 
the right of re-entry had been waived by the acceptance of rent. Under 
such a proviso, according to Doe v. Bancks, 4 Barn. and Ald. 401, the 
lease is not absolutely void upon the insolvency of the lessee or his breach 
of covenant, but is merely void at the option of the lessor; and here the 
lessor has not chosen to exercise his right of re-entry (if he had any), but 
has expressly waived it. 

Mr Shadwell and Mr Farrar, contra. Lord Coke, Co. Lit. 215. a. 
says, ‘¢ that, where the estate or lease is ¢pso facto void by the condition 
or limitation, no acceptance of the rent after can make it to have a con- 
tinuance ; otherwise it is of an estate or lease voidable by entry.”” There 
can be no proviso or condition which will make a lease void, if the words 
here are not sufficient for that purpose. Doe v. Bancks is a solitary case, 
unsupported by any preceding or subsequent decision; and a court of 
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equity will not force a putchaser to accept a title depending on so doubt- 
ful an authority. i 

Even if the proviso made the lease not void, in certain events, but only 
voidable, the waiver of Mrs Greaves was not sufficient to protect the de- 
fendant; for the rent was payable to Burke and Hensman, and to them 
was the power of re-entry reserved. 

It was not necessary for the defendant to prove the insolvency of Da- 
kin. The statement made by the vendors on the margin of the abstract 
was sufficient to entitle the purchaser to demand such protection, as they 
then offered, against that insolvency of their testator, which they them- 
selves mentioned as a fact. At all events, whether Dakin had or had not 
heen insolvent, would be merely a matter of inquiry. 


The Master or Tue Routs.(a) The objection to the performance of 
this contract rests upon two points. The defendant says, that Dakin died 
insolvent; and, further, that if the fact of his insolvency be established, 
the lease is absolutely void. On the other hand, the fact of the insolvency 
is denied; and it is said that the expressions used in the note on the 


_ abstract proceeded on a notion (which certainly has been erroneous), that, 


if Dakin did not leave assets sufficient to pay his debts, that circumstance 
would bring him within the description of being insolvent. 

The defendant has left the alleged fact entirely on the implication aris- 
ing from the marginal note on the abstract; and, as that note accurately 
read, does not amount to an admission of any fact, there is in truth no 
evidence of Dakin’s insolvency. On the other hand, there is no evidence 
to show that he was solvent. It would however have been very difficult 
for the plaintiffs to have proved that he was not insolvent. The alleged 
insolvency ought to have been established by some unequivocal act done 
in Dakin’s lifetime. In-this state of the evidence, if the fact had been 
material, I would have directed an inquiry. 

The next question is on the construction of the lease. The proviso is, 
that, if the rent shall be in arrear, and there shall be no sufficient distress 
on the premises, or if Joseph Dakin shall become insolvent, or shall fail 
to perform any of the covenants, the lease shall cease and be void, and the 
lessors may re-enter. There would be very great inconvenience in hold- 
ing, that the effect of such a proviso is to make the lease absolutely void 
in the cases specified. Upon the most trifling breach of covenant—if, for 
instance, the rent should -be unpaid a few hours beyond the prescribed 
time—the lease would be at an end: and though the parties should deal 
together for years afterwards, upon the faith of its being a subsisting lease, 
neither of them could set it up again. In Doe vw. Bancks, the words were 
much stronger than those that are used here; and Mr Justice Bailey, in 
his judgment, refers to the 13th Eliz. c. 10., by which certain ecclesias- 
tical leases are made void to all intents and purposes; and yet it has been 
frequently held. that such leases are good during’ the life of the person by 
whom they are made. Both on the reason of the thing, and on authority, 
I am of opinion that the effect of the proviso is to make the lease voidable, 
and not absolutely void. 

There must be a decree for specific performance; but I will not give 
costs, as the litigation has been in some measure occasioned by the margi- 
nal note on the abstract, and the acts of the plaintiffs’ solicitors. 


(a) Sir Thomas Plumer. 
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Sir Thomas Plumer died before the decree was drawn up: and the mi- 
nutes of it were afterwards delivered out by Lord Gifford. 

The decree, after declaring that the agreement ought to be performed, 
and directing the master to compute interest, at 4 per cent., on 830/. 13s. 
7d. (the residue of the purchase money, and the amount of the valuation), 
from the 29th of September 1821, proceeded to order, ‘that the master 
do take an account of all sums of money paid, laid out, or expended by 
the plaintiffs for the rent, taxes, and other necessary outgoings of the said 
public-house and premises, accrued or arisen since the 29th day of Sep- 
tember 1821 ; and of all sums of money fairly paid, laid out, or expended 
by the plaintiffs in or about the carrying on the business of the pub- 
lic-house since the 29th day of September 1821, and in the purchase 
of beer, wines, liquors, and other things necessary for that purpose; and 
that he do also take’ an account of all sums of money received by the 
plaintiffs, or any other person or persons by their or either of their order, 
or for their or either of their use, from or on account of the business, since 
the 29th day of September 1821: that what the master shall find to have 
been paid, laid out, or expended by the plaintiffs as aforesaid, be added to 
the §30/. 13s. 7d., and the interest thereon, so to be computed as afore- 
said; and that the total amount be ascertained and certified by the master: 
that the defendant do pay such amount to the plaintiffs, after deducting 
therefrom what, upon taking the account herein before in that behalf directed, 


shall be found to have been received by, or by the order, or to the use of 


the defendant ;(@) and, thereupon, that the plaintiffs do, at the expense of 
the defendant, assign over and deliver up unto the defendant, or as he 
shall direct, the leasehold premises, and also the household furniture, 
brewing utensils, and other effects purchased by the defendant (except the 
stock in trade, which was purchased by the defendant); and, instead of 
the then stock in trade, that the plaintiffs deliver up to the defendant pos- 
session of the present stock in trade.”’ aah 

From this decree the defendant appealed: insisting, by his petition of 
appeal, that, even if the plaintiffs were entitled to have the contract spe- 
cifically performed, yet they ought to have been charged with an occupa- 
tion rent of the premises, considered as a furnished public-house, for the 


period during which they had been in the occupation of it, and with the 


value of that part of the stock in trade which they had disposed of, and 
that he ought not to have been ordered to pay more than the balance which 
would remain, after deducting the amount, with which the plaintiffs 
ought to be thus charged, from the amount of the purchase-money and 
interest. 

Mr Shadwell and Mr Rolfe, in support of the appeal. The effect of the 
first part of the proviso is, to make the lease void, in the event of the insol- 
vency of Dakin, or of a breachofany of his covenants. ‘The subsequent part 
of it, indeed, goes on to givea right of re-entry; but the declaration that the 
lessors should be at liberty to do aparticular thing, cannot control the express 
and unequivocal import of the preceding words. The vendors have given 
notice of a blot in their title, and they have undertaken to remedy it ina 


(a) There was probably a clerical error in this clause of the decree: the meaning clearly was, 
that there should be deducted from the total amount the sum which had been received by or for 
the use of the plaintiffs on account of the business. 
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particular manner; namely, by procuring the lessors to join in the assign- 
ment. Are they entitled to the same aid in a court of equity, as they 
might perhaps have asked, if no notice of the defect had been given, and no 
such undertaking entered into? If they come to a court of equity, claiming 
the performance of the signed contract, has not the purchaser a right, by 
way of defence, to claim the benefit of the stipulation contained in the un- 
signed contract—the marginal observation in the abstract? ; 

Even if the plaintiffs are entitled to specific performance, the decree is 
erroneous; first, in so far as it throws upon the defendant the trade which 
the executors have carried onin this public-house since 1821; and, secondly, 
in so faras it compels him to take the wine, spirits, &c. composing the 
actual stock in trade, which they have bought upon their own judgment, 
subsequently to September 1821. The vendors had no right to carry on 
the speculation of a trade at the risk of the purchaser, and they cannot say 
that the trade, whether profitable or not, shall be the trade of the defendant. 
The business, which they have carried on, has been at their own hazard; 
and as they have remained in the possession of the premises, they must 
submit, if they claim interest on the purchase-money, to be charged with 
an occupation-rent according to the rate for which the house, considered 
as a furnished public-house, might have been let. The contract of the 
purchaser was, that he should take the stock then on the premises at a valua- 
tion. If they have disposed of part of that stock, they cannot claim the value 
of it; if they have replaced it by new stock, there is no pretext for alleging, 
that the defendant ever agreed to purchase articles which were not on 
the premises at the time fixed for the completion of the contract. 

Mr Sugden and Mr Lovat, contra. Doe v. Bancks decides what is the 
true construction of such a proviso as is found in this lease; and the decision 
there is consonant both to legal principle and sound reasoning. If the 
proviso had been, that, in certain events, the lessor should re-enter, and 
the lease should cease and be void, a doubt could scarcely have been sug- 
gested; and it can be of no importance to the substantial meaning of the 
clause, whether the words, ¢¢ shall cease and be void,”’ precede or follow 
the declaration that the lessor should be at liberty to re-enter. Accord- 
ing to the construction contended for by the plaintiff, if a pane of glassin 
a window, or the hinge of a shutter, were broken, and were not immedi- 

‘ately repaired, the lease would be at an end, and the lessee would thence- 
forward be freed from the obligations of his lease. The object of provisos 
of this kind is, to give the landlord additional means of enforcing the terms 
of the contract: to convert them into means of annihilating the contract, is 
to contradict the clear intention of the parties. 

If the plaintiffs are entitled to have the contract specifically performed, 
the property must be treated as the defendant’s from the 29th of September 
1821, and he must be answerable for every thing that has been fairly done 
to preserve the property from being deteriorated. The value of a public- 
house consists, in a great measure, of the good-will attached to it, and of 
the wine, beer, and spirit licences; if the premises had ceased to be used as 
a public-house, the trade and the licences would have been lost. It was 
necessary, therefore, to carry on the trade, in order to prevent the subject 
of the contract from perishing; and in the carrying on of the trade, there 
was necessarily implied the disposing of the old stock of liquors, and re- 
placing them, from time to time, with new articles of the same kind. It is 
not the original contract, taken by itself, which throws upon the defendant 
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the profit or loss of the trade and the existing stock, but the contract, 
taken in conjunction with the situation in which the property was placed. 
by his refusal to fulfil his agreement, and the conduct which it was neces- 
sary to pursue, in order to prevent the subject of the contract from per- 
ishing in the mean time. 


The Lord Chancellor inquired, whether the vendors had given the 
purchaser notice that the trade would be carried on at his risk? 

It was answered, that it did not appear that any such notice had been 
given; but that it was a notorious fact, and unquestionably well known to 
the purchaser, that the trade had been all along carried on in the public- 
house, and in the usual manner. 

The Lord Chancellor also inquired, whether cases had not occurred, 
in which, a lease of a farm having been sold, and the vendor, on the refu- 
sal of the purchaser to complete his contract, having abandoned the land, 
the court, though the property had been greatly deteriorated in conse- 
quence of the cultivation not being duly maintained, had, nevertheless, 
compelled the purchaser to perform his contract, provided the duty had been. 
thrown upon him of considering at the time, whether he would occupy the: 
farm or not? 

The counsel stated, subsequently, that they had not been able to find! 
any such case, or any case bearing directly on the point. 


In the course of the argument, the Lord Chancellor expressed con-. 
siderable doubt with respect to the decision in Doe v. Bancks. 


26 August, 1 September.—The Lord Chancellor stated, that the de- 
cision of the master of the rolls was right, so far as it directed aspecific per-. 
formance of the agreement; but that the decree could not stand, so far as it 
made the defendant answerable for the trade whichthe vendors had carried on 
in the public-house, since the time fixed for the completion of the contract. 


April, 1827.-—His lordship’s final judgment was as follows:—This deci-. 
sion, in a moral view, appears to me perfectly just. Butas far as it considers. 
the trade, which was carried on, as the defendant’s trade, and makes him 
liable for all the transactions of the trade, I think it cannot be supported. The 
bill seeks no such decree expressly; the counsel on both sides admitted, that. 
they could cite no precedent for a decree to this extent, where it was not 
part of the contract of purchase and sale, that, if the buyer did not pay and 
take possession according to the contract, he should be liable for all tra-~ 
ding loss, 

I think, therefore, that the decree must be so altered, as to be rendered 
a decree for the principal and interest of the purchase money for the lease 
and licences; for the principal and interest of the valuation of the house- 
hold furniture, fixtures, brewing-utensils, and effects—as to all which, 
other than the stock in trade, the petition of appeal does not complain. 
As to the stock in trade, I think the decree can only be for payment of 
principal and interest of such parts, if any, of the stock in trade valued, as 
can be delivered to the defendant, and for payment of what he hath recei- 
ved (if any thing he hath received) for any part of the property, part of 
the stock in trade. I think, also, that the defendant must account for all 
sums of money, which the plaintiffs haye laid out for rent, taxes, and 
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other necessary outgoings of the house and premises since the 29th Sep- 
tember 1821, as directed by the decree, and that he should pay interest for 
such sums. : 

I think the defendant cannot be compelled to take the present stock in 
trade, which was not part of the stock in trade to be paid for according to 
the conditions of sale; and if that is to be taken to and paid for by the de- 
fendant, it must be by agreement. 

I think the petition of appeal cannot be supported, as far as it seeks an 
allowance for an occupation-rent to be paid or allowed by the plaintiffs. 
As the decree asserts that the defendant ought to have taken possession, 
he cannot charge an occupation-rent against those who have possessed only 
by reason of his wrong-doing; whereas I think he ought to pay the rent, 
taxes, and outgoings, which they have been by his wrong-doing compelled 
to pay. 

The decree, therefore, must be varied, so as to introduce these alter- 
ations, and all necessary directions in consequence of them. 

Let the deposit on the appeal be divided. 

I have no right to consider whether a more beneficial result might or 
might not have been obtained, if the plaintiffs had allowed the defendant 
not to be required to accede to a specific performance, but had brought an 
action for non-performance. oe 


¢ 


Chatteris v. Young. 
2 Russell, 183. 


June 10, 1827.—A testator bequeathed to his daughter 50,0001. of which 20,0001. was to be 
paid to her absolutely, and, as to the remaining 30,0001., she was to receive the interest to 
her separate use during her life, and, after her death, the principal was to be paid to such per- 
son or persons as she might by her will appoint; and, after giving various other legacies, and 
bequeathing to the same daughter a share of the residue of his personal estate, he directed, 
that all the specific and pecuniary legacies therein-before bequeathed should be paid to the re- 
spective legatees free of the legacy duty: the daughter having died in his lifetime, he after- 
wards, by a codicil, “ instead of the legacies given to her by my will, which are now lapsed,” 
bequeathed ‘to her husband 20,000/: : Held, that the husband was not entitled to have the 
20,0002. paid to him free of legacy-duty. 


WILLIAM CHATTERIS by his will bequeathed to his daughter, 
‘¢ Mary Young, wife of Robert Young, the sum of 50,000/. ;” directing 
“¢ 20,000/., part thereof, to be paid to her absolutely,”’ and the remaining 
30,000/. to be invested in the name of herself and two trustees, upon trust, 
to pay the dividends to her separate use during her life, and, after her 
death, to transfer the principal to such person or persons as she should by 
will appoint, and, in default of appointment, to his the testator’s children, 
Elizabeth and William. After giving various other legacies, he bequeath- 
ed the residue of his personal estate to his daughters, Mrs Young and 
Elizabeth Chatteris, and his son William, in equal shares; and he appoin- 
ted Mrs Young and her husband, with two other persons, his executrix 
and executors. ‘¢ And I do hereby direct,’’ continued the testator, “ that 
all the specific and pecuniary legacies, hereinbefore bequeathed, shall be 
paid to the respective legatees in full, and free of the legacy-duty.” 
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Mrs Young died in her father’s lifetime; and, after her death, he made 
the following codicil: «* having, since the date of my said will, lost my 
daughter Mary Young by death, I do, instead of the legacies bequeathed 
to her by my said will, which are now lapsed, give and bequeath unto her 
husband, Robert Young, the sum of 20,000/.”’ 

Mr Young claimed to be entitled to the legacy of 20,000/2., given him 
by the codicil, free of legacy-duty. 

By the decree of the Vice-Chancellor, dated the 13th March 1821,(@) 
it was declared, that he was not entitled to have that legacy paid to him 
free of legacy-duty. 

Mr Young appealed from so much of the decree as contained that de- 
claration. 

Mr Horne and Mr Knight, for the appeal. A legacy given by a codicil, 
by way of substitution, for a legacy given by a will, is to be taken with 
all the incidents which originally belonged to the latter, and is to be en- 
joyed in the same way in which the testator intended that the Jatter should 
be enjoyed. Cooper v. Day, 3 Merivale, 154. The Duke of St Alban’s 
v. Beauclerk, 2 Atk. 636. Leacock v. Maynard, 3 Bro. 233;1 Ves. Jun. 
279. Crowder v, Clowes, 2 Ves. Jun. 449. Here the bequest to Mr 
Young in the codicil is clearly by way of substitution for the legacy which 
the will had given to Mrs Young. The only sum given by the will, to 
Mrs Young, absolutely, was 20,000/.: the testator, mentioning her death, 
gives the very same sum to her husband, and declares that he gives it instead 
of the legacies to her. The doctrine of substitution applies to the case of 
an alteration in the object of bounty, as well as to the case of an alteration 
in the quantum of bounty. Leacock». Maynard. All the legacies given 
by the will are free of the legacy-duty. Can it be supposed, that the tes- 
tator meant to make any difference between Mr Young and all the other 
legatees ? 

Mr Hart, Mr Agar, and Mr Roupell, contra. The legacy to Mr Young 
is a new and original legacy, given to him by the codicil only, and without 
reference to the will. The testator has not said, that he bequeathed to him 
the legacy, or a part of the legacy, which the will gave to Mrs Young. He 
merely bequeaths to him a certain sum, assigning, as a reason for doing 
so, that the legacy intended for Mrs Young had lapsed by her death. 
¢¢ As those provisions in my will,” says he, ‘¢ by which I gave a large 
portion of my fortune to Mrs Young, cannot now take effect, I bequeath 
20,0002. to you, herhusband.”” The qualities of this legacy must be found 
in the language in which it is given; and those words of the will, which 
are applied by the testator to the legacies given by the will, cannot be ex- 
tended to this bequest, contained in a different and subsequent instrument. 

The Lord Chancellor was of opinion, that the legacy given to Mr Young 
by the codicil could not be considered as given by way of substitution for 
the legacy which the will had destined for his wife, but was an independ- 
ent, distinct, substantive bequest. He therefore confirmed the judgment | 


of the Vice-Chancellor, and dismissed the appeal. 


(a) Reported in 6 Mad. 30: but the bequests are not stated accurately in that report. 
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2 Russell, 186. 


June 15, 1826.—A bill was filed by a person in possession of certain lands for the specific per- 
formance of an alleged parole agreement to grant hima lease for seven years, and for an injunc- 
tion to restrain an ejectment: the defendant, by his answer, admitted that he had been disposed 
to permit, and would have permitted the plaintiff, if he had been satisfied with his conduct, to 
remain in possession for the time and on the terms alleged to have been specified in the sup- 
posed agreement; and that the plaintiff probably expected to remain in possession for that 
time and on those terms: but he expressly denied that any such agreement had been made; 
and he insisted that the plaintiff was tenant only from year to year, and had done many acts 
which would have been breaches of the convenants of the lease supposed to have been con- 
tracted for:—the court, upon this answer, refused to make the order nis? absolute, and contin- 
ued the injunction upon terms. 


THE bill alleged that the defendant, having become tenant of certain 
lands, under a lease granted to him by Lord Bayning for seven years, 
from Michaelmas 1822, agreed to let part of them to the plaintiff Attwood, 
on the terms and for the period specified in his own lease; that, under this 
agreement, the plaintiff was let into possession of that part of the land, 
and, on the faith of the agreement, he, with the knowledge of the defend- 
ant, expended upwards of 300/. in permanent improvements; and that the 
defendant had refused to execute a lease, had given him notice to quit at 
Michaelmas 1825, and had commenced an ejectment. The prayer was 
for a specific performance of the alleged agreement, and for an injunction 
to restrain the action. 

The defendant, by his answer, alleged, ‘‘ that, Lord Bayning’s estate 
being very desirable for the defendant, as adjoining his own lands, and 
extending his sporting-ground, the idea struck him, that Lord Bayning 
would naturally let the whole to one responsible tenant at a lower price 
than he would accept from different farmers; and that, by taking it on such 
terms, he, the defendant, might not only obtain an additional range for 
his own sporting, but oblige other persons by letting off a part to them; 
that the defendant communicated this to the plaintiff, then his confidential 
steward, who concurred in the plan, and desired that he himself might have 
the refusal of a part thereof; that, the plaintiff having afterwards said that 
he should be glad to have one of the farms, called North Park, together 
with certain tithes, at a specific rent,’? the defendant entered into the 
agreement with Lord Bayning, by which he took the whole land for the 
term of seven years, upon certain covenants and conditions; ¢ that repo- 
sing much confidence in the plaintiff, who for many years had er his 
steward, he, the defendant, let the plaintiff into the possession of the pre- 
mises in the bill mentioned; but that no engagement was entered aie 
tween the plaintiff and the defendant for a lease of the premises by, or in- 
deed asked of, the defendant, to the best of his recollection; but fase 
as the defendant had no doubt that the plaintiff would adhere to the cove- 
nants for which he, the defendant, was responsible, and as he would 
always have the power of re-entry, if the plaintiff did not adhere to these 
covenants, he therefore let the plaintiff into possession without any written 
agreement having been entered into between them: and the defendant ad- 
mitted that it was his expectation, and might probably also be that of the 
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plaintiff, that his, the plaintiff’s, holding would continue as long as the 
defendant held of Lord Bayning under his lease; but neither party had, 
nor had desired, the means to bind the other, nor were they reciprocally so 
bound, nor was that point, as far as the defendant recollected, ever men- 
tioned between them.” 

In other parts of his answer, the defendant denied that he had entered 
into any agreement to grant a lease; but he admitted that he was disposed 
to have made the occupation of the plaintiff co-extensive with his own, and 
would probably have done so, if the conduct of the plaintiff had not com- 
pelled him to take measures for his removal. He denied that the plaintiff 
had expended money in the improvement of the premises; and he insisted 
that the plaintiff had been guilty of various acts, which were breaches of the 
eovenants in the lease from Lord Bayning; so that, even ifa valid agreement 
had been entered into, he had forfeited, by such conduct, all right to a 
specific performance. 

The defendant, having obtained the order nisi upon the coming in of his 
answer, moved to dissolve the injunction absolutely: but the Vice-Chan- 
cellor continued the injunction; offering the defendant, at the same time, an 
opportunity of immediately trying the fact, whether the plaintiff had done 
acts which would be breaches of covenants to the same purport and effect 
with the covenants in the lease from Lord Bayning. 

The defendant renewed the motion to dissolve the injunction before 
the Lord Chancellor. 

The Solicitor-General and Mr Rose, for the motion. The answer denies 
positively that there was any agreement, so that the whole equity of the 
bill is displaced. Even if there had been an agreement, the plaintiff does 
not pretend that it was in writing; and a parole agreement for a seven years’ 
lease is void by the statute of frauds. The case is not taken out of the 
operation of the statute by part performance: the expenditure of money in 
improvements is negatived in the most express terms; and the occupation 
of the property by the plaintiff has not, necessarily, any connexion with 
such a contract as is stated in the bill, and is attributed, by the answer, to 
a contract of a nature altogether different. According to the statement in 
the answer, the plaintiff has broken all the covenants, into which, supposing 
the case stated in his bill to be true, he would have been obliged to enter; 
and a court of equity will not order a lease to be granted, which, as soon 
as executed, would be void by reason of the past misconduct of the lessee. 

Mr Horne and Mr Pepys, contra. The circumstances admitted in this 
answer show, that there is here a title to be tried, which cannot be tried 
at law; but, if tried atall, must be tried inequity. The defendant asserts, 
that there was no express agreement. Then the nature and terms of the 
implied agreement must be investigated in this suit, for some agreement 
there clearly was between the parties; and, in the mean time, the plaintiff 
cannot be permitted to assert his legal rights ina manner altogether incon- 
sistent—not, indeed, with the agreement as he states it by his answer,— 
but with that agreement which may be established at the hearing of the 
cause, and which cannot be available as a defence at law. : 

As to the objection founded on the statute of frauds, possession under an 
agreement for a lease is sufficient part performance. Phe allegations in the 
answer, that the plaintiff has done acts inconsistent with the covenants, 
which, according to his own statement, ought to be contained in his lease, 
are of no importance for the purpose of the present motion; for, whether 
such covenants have or have not been broken, is a question which cannot 
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The Lorp Cuancettor. I think there is more in this transaction than 
mere understanding between the parties; and it seems to me by no means 
clear, that a case may not be made out at the hearing, which will exclude the 
statute of frauds. If the defendant wishes to have the injunction dissolved, 
with a view to try the question, whether the covenants have been broken 
or not, he cannot ask that, without admitting that the plaintiff is in a state 
in which he has a right to hold possession of the lands, if the covenants 
have not been broken; and he would, in fact, be insisting upon two incon- 
sistent defences to this suit. Indeed, it would be rather a hazardous pro- 
ceeding for Mr Barham to go upon the alleged breaches of covenant; be- 
cause, if this plaintiff is holding only by his permission, the plaintiff’s 
breaches of covenant would be the defendant’s breaches of covenant, and, 
as between them and Lord Bayning, there would be an end to the title of 
both. 

Looking at what passed before the lease was granted—at the enjoyment 
which has been had—to that thing called the understanding of the parties, 
coupled with what took place before, and what has passed since the lease 
was granted to Mr Barham—lI think it is a great deal too much to decide 
against the plaintiff at present, and to say that this case cannot be taken out 
of the statute of frauds. 

But then there is this awkwardness in the case, that, five years of the 
term having run out, only two years now remain. The consequence is, 
that this plaintiff ought not to have an injunction, unless he will agree to 
these conditions:—to give judgment in the ejectment; to undertake to bring 
no writ of error; to abide such order with respect to the delivery of the 
possession as the court may think fit to direct; to sue out a commission 
this vacation; and to set down the cause next term. 

The injunction was continued on these terms. 


Cowell v. Sikes. 


2 Russell, 191. 


July, August, 1825. December, 1826. January, April, 1827.—In a ereditor’s suit for adminis- 
tering the assets of B.,a joint creditor of A. and B. was permitted to prove,—A having be- 
come bankrupt, and it appearing that there were no joint assets of A. and B. 


THE bill was filed by two creditors of Richard Bayzand, on behalf of 
themselves and all his other creditors, against his executor Sikes, for the 
administration of Bayzand’s estate. The usual decree had been made in 
the suit, and the master had not yet made his report. 

A petition, presented by Thomas Hunt and the assignees of Robert 
Hobbes, stated, that, from the month of December 1808 to the month of 
May 1816, Hunt and Hobbes, who were in partnership as solicitors, trans- 
acted professional business, and expended various sums of money for 
Richard Bayzand and John Price, in the purchase of an estate, and in con- 
ducting a chancery suit, in the whole of which transactions, as Hunt and 
Hobbes understood and insisted, Richard Bayzand and John Price were 
jointly interested, and became jointly liable to them, though they were 
instructed chiefly by Richard Bayzand;—that Bayzand and Price were 
never connected together in any business, trade, or occupation, nor ever 
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had any joint transactions together, except in that purchase, which was not 
completed, and that they never possessed any joint estates or effects;—that 
there was due to Hunt and Hobbes, in respect of the demand on Bayzand 
and Price, the sum of 707/. 8s. 4d.;—that, in July 1816, Hobbes was de- 
clared a bankrupt;—that in Trinity term 1821, Hunt, in the joint names 
of himself and the assignees of Hobbes, commenced an action against 
Bayzand and Price for the amount of the debt, to which Bayzand pleaded 
a former judgment recovered for the same demand, and Price pleaded the 
general issue;-—that, in Michaelmas 1821, an interlocutory judgment was 
obtained against Bayzand, for not verifying his plea, but, before any fur- 
ther proceedings were had, he died, and Price soon afterwards was declared 
a bankrupt;---that the petitioner, Hunt (in whom, by an arrangement with 
the assignees of Hobbes, the beneficial interest in the debt had become 
vested), had not thought it expedient to prove against the estate of Price, 
because he apprehended that such a proceeding would not have produced 
any benefit adequate to the trouble and expence which it would occasion; 
but that the petitioners were willing, on being indemnified, to give to 
Bayzand’s assets the benefit of any proof to be made in their name against 
Price’s estate;—that Hunt attended before the master, and offered to prove 
the debt of 7077. 8s. 4d. against Bayzand’s estate;--and that the master 
declined receiving such proof, on the ground that the debt, being origi- 
nally a joint debt of Bayzand and Price, did not fall within the scope of the 
decree. = 

The prayer was, that Hunt might be admitted to prove the debt under 
the decree, and that, if necessary, ail proper directions might be given for 
taxing the bill, The allegations of the petition were supported by affidavit. 

Mr Tinney, for the petition. Hunt is unquestionably a creditor upon 
the estate of Bayzand, and he might have filed a bill for the administration 
of his assets; so that it would be extraordinary, if he were not to have the 
benefit of this decree, which is, in effect, equivalent to a judgment in fa- 
vour of all the creditors. In Gray vy. Chiswell, 9 Ves. 118, the joint 
creditors of the testator, Chiswell, and his partner, Nantes, who survived 
him and afterwards became a bankrupt, were allowed to prove under a de- 
cree, though that decree was made in a suit which was instituted by sepa- 
rate creditors of Chiswell for the payment of their own debts, and not on 
behalf of themselves and other creditors generally; but, as there was joint 
estate of Chiswell and Nantes, and as the joint creditors had proved against 
that joint estate under Nantes’s commission, they were postponed till 
the separate creditors were satisfied. That isa direct authority for permit- 
ting the proof to be made; and the circumstance, which caused the joint 
creditors to be postponed to the separate creditors in that case, does not 
arise here; for it is distinctly sworn, that there are not and never were any 
joint effects. In Ex parte Kendall, 17 Ves. 514, and Devaynes v. Noble, 
1 Merivale, 529, the principles are confirmed, on which the decision in 
Gray v. Chiswell proceeded. 

Mr Heald ahd Mr Wilbraham, contra. The petitioners have no claim, 
until they establish a joint debt due to them from Bayzand and Price. 
How can that joint debt be established? How can any account of what is 
due in respect of it be taken, when one of those, against whom the demand 
is to be established, is not represented before the court ? 

Another fact, which must be ascertained before these petitioners can be 
permitted to prove, is, whether there are, or may be, joint effects of Bay- 
zand and Price? That is an inquiry which cannot be directed in this suit. 

If the petitioners have any equity, it is an equity which can be enforced 
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only by bill; and to that bill the assignees of Price must be parties. The 
case of Gray v. Chiswell cannot be considered as an authority. In fact, the 
only point decided there was, that the joint creditors should not prove in 
competition with the separate creditors; and though they were allowed to 
come in upon the surplus, after the separate creditors were paid, that part 
of the order seems to have been made without opposition. The argument 
was upon the other point alone. Here there will not be any surplus, for 
the estate of Bayzand is, in fact, insolvent. 

Mr Tinney, in reply. The only objection is one of form, that the ap- 
plication is made in a suit to which the assignees of Price are not parties. 
But to what good purpose could these assignees be brought before the 
court, when it is stated, and not denied, that there are no joint assets to 
be distributed? In Gray v. Chiswell the assignees of Nantes were not be- 
fore the court, and yet the proof of the joint debt due from Chiswell and 
Nantes was permitted to be made against the estate of Chiswell. 


August 15. The Masrer of the Rorrs.(@) The only authority, on 
which it has been attempted to support this petition, is the case of Gray v. 
Chiswell, where creditors, having joint demands against two persons, of 
whom the survivor became bankrupt, were permitted to prove against the 
estate of one who was dead, and to come in for payment of what was due to 
them upon the surplus which remained, after satisfying the separate debts. 
There the Lord Chancellor did not permit the joint creditors to come in 
part passu with the separate creditors; and that part of the order, which 
is relied upon as furnishing a precedent here, does not seem to have been 
opposed. 

I have searched for precedents, but do not find that any case like this 
has occurred; and if the petitioners have the right which they claim, it is 
surprising that no direct authority in their favour can be found, for the 
state of the circumstance is one which must be of frequent occurrence. 

It is alleged, that there is no joint estate of Bayzand and Price. But 
how can I suffer the petitioners to come in under the decree upon that 
allegation, when there is no person before the court to represent either 
the joint estate, or the other person who is liable to the payment of the 
debt which is sought to be established. Neither do I see how any inquiry 
as to whether there is any joint estate could go on, in the absence of those 
who are interested in that joint estate. 

If the petitioners have the equity which they assert they have, it is an 
equity which cannot be attained to through the medium of this suit, but 
must be enforced by bill. 

The petition must be dismissed; and, as Bayzand’s estate ought to be 
indemnified against the expense of resisting it, it must be dismissed with 
costs. ; 


Hunt presented a new petition to the Lord Chancellor, raising the same 
question. (0) 

After the appeal was presented, and had come on before the Lord Chan- 
cellor, Hunt filed an affidavit, in which he stated, that he had been in- 
formed, and verily believed, that there would be very little, if any, surplus 
of the assets of the testator, Bayzand, after paying Bayzand’s ‘separate 


(a) Lord Gifford. 

(b) The petition, though it stated Lord Gifford’s order, did not purport to be a petition of appeal, 
and was not signed by counsel as a petition of appeal. This circumstance was mentioned ex- 
pressly to his lordship by Mr Tinney. 
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debts; that he had inquired into the probability of there being any divi- 
dend likely to be made from the estate of Price; that no dividend had 
hitherto been made from it; and that he had been informed, and believed, 
that it would not produce any thing to satisfy any debts that were, or 
might be, proved under the commission, for that the money produced 
under the commission had not been sufficient to pay the commissioners’ fees. 

The petition was spoken to several times. 

The Lord Chancellor stated, that, with reference both to the principles 
of the court and to decided cases, the question was one of considerable 
doubt and nicety. 


Judgment not having been pronounced when Lord Eldon resigned the 
great seal, the parties agreed to accept his lordship’s decision, though given 
when he was not in office. 

His lordship’s final judgment was in the following words:—“In the 
circumstances of this case, the proceedings at law, and the state of the 
funds, I think Hunt may prove against the separate estate.” 


In the Matter of Starkie, a Lunatic. 
2 Russell, 197. 


June 21, 1826.—THE court will not sanction the granting of building 
leases of part of a lunatic’s estate for nine hundred and ninety-nine years. 


Martinez v. Cooper. 
2 Russell, 198. 


June 22, 24, 30; July 1, 1826.—A mortgagee of a leasehold house gave up the indenture of 
lease to his mortgagor, in order that it might be shown to an intending purchaser, who wished 
to see what the covenants in it were: the mortgagor concealed from the purchaser the fact of 
the existence of an incumbrance on the property, and produced the lease to him, and left it 
in his possession: within a week afterwards, the purchaser accepted a conveyance, paid his 
purchase-money, and took possession of the house without any notice of the existence of the 
mortgage ; but the solicitor of the mortgagee deposed, that, in an interview which he had had 
before the completion of the purchase with the solicitor of the purchaser, he had informed the 
latter that a client of his was to receive a considerable sum out of the purchase-money, and 
had requested to have notice of the time when the money was to be paid; and, though the 
solicitor of the purchaser denied that any such interview had taken place, before the comple- 
tion of the purchase, a jury gave a verdict in favour of the statement made on that point by 
the solicitor of the mortgagee: Held, that the mortgagee was not to be postponed to the 
purchaser. 

Quere. Whether, where a bill, filed by plaintiffs, of whom some are infants, seeks to set aside a 
mortgage as fraudulent and void, and the court is of opinion that the mortgage is valid, a.de- 
cree can properly be made in such a suit for the redemption of the mortgage by the plaintiffs? 


ACCORDING to the statement in the bill, George Payne, by virtue of 
a lease dated the 8th of February 1816, was possessed of, or entitled to, a 
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messuage, No. 17, Mornington Place, for the residue of a term of ninety-four 
years, wanting twenty-one days, and contracted on the 19th of August 1816, 
to sell it, free from incumbrances, to Mr Martinez, for £600. On the 21st 
of the same month of August, Payne delivered an abstract of his title to 
Messrs Desse, Dendy, and Morphett, the solicitors of Mr Martinez, to 
_whom he represented, that he had not in any manner incumbered the pre- 
mises; and, on the 22d of August, he produced and left with them the 
lease under which he was entitled to the term. Messrs Desse, Dendy, and 
Morphett never afterwards parted with that lease; and, proceeding to 
investigate the title, they, between the 21st and 29th of August, caused 
searches to be made in the books kept at the register office for the county 
of Middlesex, to ascertain whether the property was subject to incum- 
brance; but no memorandum or entry of any incumbrance was found. On 
the 29th of August, the title being perfected, Mr Martinez paid £600, as 
the purchase-money, to Payne, who, on the same day, duly assigned the 
premises, free from incumbrances, to Blake and Smith, as trustees for Mr 
Martinez and his wife and infant children. On the 6th September 1816, 
the assignment was duly registered. Some time afterwards it was disco- 
vered that Payne, by an indenture dated the 18th of July 1816, which 
was registered on the 4th of the following September, had assigned the 
premises to Cooper, by way of mortgage, for securing £500 and interest; 
and, Payne having become insolvent, and quitted the country, Cooper, 
relying on the priority of his conveyance and of his registration, proceed- 
ed, by ejectment, to enforce his legal right. 

Under these circumstances, Mr Martinez, with his wife and two infant 
children, and their trustee, Blake, filed a billagainst Cooper, praying that 
his mortgage might be declared fraudulent and void as against them; that 
he might be decreed to convey to Blake the legal estate in the premises for 
the residue of the term; and that he might be restrained from prosecuting 
his action of ejectment. The bill charged, that the plaintiffs had no know- 
ledge or notice of Cooper’s mortgage, when the purchase from Payne was 
completed; that Cooper, before the completion of the purchase, had notice 
that Mr Martinez had contracted to purchase the premises free from incum- 
brances; and that it was in consequence of a contrivance between Payne and 
Cooper that the mortgaged deed of the 18th of July 1816 was not registered 
at the time when it was executed, and was concealed from Mr Martinez 
till after he had paid his purchase-money. Payne, it was alleged, having 
signed the contract with Mr Martinez, and being required to produce his 
lease, which was, in fact, at that time in the possession of Mr Hodson, 
Cooper’s solicitor, went to Mr Hodson, and, informing him that he was 
in treaty for the sale of the house, requested thatthe lease might bedelivered 
to him. Mr Hodson refused; Payne then applied to Cooper to have the 
lease delivered up to him, in order that he might show it to the person 
who was in treaty for the purchase of the lease: Cooper gave him a written 
order for the delivery of it; and, in pursuance of that order, Mr Hodson 
gave him the lease. Mr Hodson, it was added, called, on the 31st of 
August, at the office of Messrs Desse, Dendy, and Morphett, and inquired 
whether Mr Martinez had completed his purchase, and paid the purchase 
money. Upon receiving an answer in the affirmative, he expressed his 
regret, and added that a client of his (without, however, disclosing the name 
of the client, or making any mention of a mortgage) was to have received 
a considerable sum out of the purchase-money. Such was the outline of 
the case stated by the plaintifis. 

To meet this case, the answer alleged, that Payne was the owner of 
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several houses in Mornington Place, and that, when the mortgage to Cooper 
was executed, it was his intention to dispose of some of them, and to pay 
off the mortgage debt out of the first moneys which he should ‘so raise. 
For that reason, the memorial was not registered immediately, as it was 
deemed unnecessary to incur the expense of registration, when the mort- 
gage debt was likely to be discharged within a few weeks. About the 
latter end of August, Payne requested Cooper to lend him the lease for the 
perpose of showing it to a gentleman then in treaty for the purchase of 
the house, who was desirous of ascertaining what the covenants were by 
which the lessee was bound: and Cooper, not suspecting that any trick or 
fraud was meant to be practised, did, in the presence of Mr Hodson, de- 
liver it to Payne, in the confidence that it would be returned in a day or 
two. A few days afterwards, Mr Hodson, having heard accidentally that 
Payne was in treaty for the sale of one of his houses, and that Messrs 
Desse, Dendy, and Morphett were the solicitors for the purchaser, went to 
Mr Morphett and informed him, that a client of his was to receive a con- 
siderable sum out of the purchase money, and requested that he, Mr Hodson, 
might have notice of the time when the purchase was to be completed, in 
order that he might attend and receive the sum which was ther to be paid 
to the party for whom he acted. Mr Morphett promised to give the de- 
sired notice, but omitted to doso. On the 3rd of September, Payne ab- 
seconded, without having returned the lease: in consequence of which Mr 
Hodson, on the morning of the 4th of September, called at the office of 
Messrs Desse, Dendy, and Morphett, and was there informed that the pur- 
chase had been completed, and the purchase money paid. He proceeded 
instantly to cause the memorial of Cooper’s mortgage to be registered. 

The answer denied all fraud and all contrivance between Payne and 

Cooper; and insisted, that Cooper was not under any obligation to give 
Martinez notice of his security, and that, even if any such obligation had 
existed, the communication which had taken place between Mr Hodson and 
Mr Morphett, previously to the completion of the purchase, was sufficient 
notice, and ought to have put Martinez on his guard. 

The evidence was contradictory. 

_ On the part of the plaintiffs, Mr Dendy stated, that the agreement be- 
tween Martinez and Payne was dated on the 19th of August; that, on the 
21st of August, Martinez and Payne met at the office of him, the deponent, 
and his partners, and Payne produced an abstract of his title; ‘¢ that the de- 
ponent asked him, where or in whose custody the several deeds or writ- 
ings there abstracted were; in answer to which Payne said, that the deeds or 
writings were in the custody of Messrs Edwards and Lyon, except the 
lease of the 8th day of February 1816, under which he held the premises, 
and which lease Payne said he would bring to the deponent; whereupon 
the deponent asked Payne, whether the premises were incumbered, and 
Payne answered that the premises were not incumbered; that Payne did, 
on the same or the next night (22d Aug. 1816), or the day next following the 
last-mentioned day, bring the lease to the deponent, and the same had ever, 
since been, andwas then, in the possession of the deponentand his partners.?”” 

Mr Desse, Mr Dendy, and Mr Morphett deposed, that, previously to 
the 7th of February 1817, none of them had, nor had any of the plaintiffs, 
any knowledge, notice, or suspicion of the existence of any mortgage or 
other incumbrance affecting the premises. 

Mr Morphett stated, <<‘ that the first time the deponent became acquainted 
with Mr Hodson was a few days after the completion of the purchase (and, 
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to the best of his recollection, it was two days after the completion of such 
purchase), upon the occasion of Mr Hodson calling at the office of the de- 
ponent and his partners, when he, Mr Hodson, asked the deponent whether 
Mr Martinez had not purchased a house in Mornington Place of Mr Payne, 
to which the deponent answered in the affirmative; that thereupon Mr 
Hodson inquired of the deponent, whether the purchase had been completed 
and the purchase-money paid, to which also the deponent answered in the 
affirmative ; whereupon Mr Hodson expressed some regret, and appeared 
to the deponent to be susprised thereat, and added, that a client of his was 
to have received some money out of the purchase-money, or a conversation 
to that or the like effect, did, on that occasion, take place between Mr 
Hodson and the deponent; that Mr Hodson did not, on that occasion, sit 
down, the conversation not having lasted for more than two or three 
minutes, and did not then mention either his own name or the name of his 
client to whom he alluded; nor did the deponent then know either of their 
names; nor did Mr Hodson inform the deponent, or give him any reason 
to understand or suspect or believe, that any person had any charge or in- 
cumbrance upon the premises in the pleadings mentioned; that the deponent 
saw Mr Hodson, to have some conversation with him, only on one other 
occasion, namely, on the 17th of April 1827, and which was upon the 
occasion of Mr Hodson again calling at the office of the deponent and his 
partners; that, upon the latter occasion, Mr Hodson, for the first time, 
mentioned his name to the deponent, and stated himself to be the solicitor 
for John Cooper, and referred to a notice of incumbrance upon or affecting 
the premises, which had been served upon Mr Martinez, on or about the 
7th of February then preceding; that the deponent thereupon recognizing 
Hodson as the person who had before called upon him, said, “ Why, Sir, 
you are the person who called upon me after the completion of Mr Mar- 
tinez’s purchase,’’ which Hodson did not deny; that thereupon the deponent 
took Hodson into the room in which Mr Dendy was sitting, and introduced 
him to Mr Dendy, by saying, ‘‘this is the gentleman who called here 
about Mr Martinez’s purchase;’’ that the said deponent did then, in the 
presence and hearing of Dendy, state the effect of the conversation which 
passed between Hodson and the deponent upon their former interview, and 
to the effect in his Mr Morphett’s deposition before set forth, which state- 
ment Mr Hodson neither denied nor admitted; that the deponent did then 
allege, in presence and hearing of Hodson, that he, Hodson, had not, on 
their first interview, mentioned or intimated any thing respecting a mort- 
gage upon or affecting the said premises, which allegation Hodson did not 
deny; but he stated that George Payne was, at the time of Mr Martinez’s 
purchase, selling two houses in Mornington Place, and that he, Hodson, at 
the former interview between him and the deponent, was not sure upon 
which house his client’s mortgage was; that the deponent, or Mr Dendy 

then asked Hodson, whether the lease of the premises had not deen de 
posited in his hands, and whether he did not deliver the same to Payne, to 
hand over to Martinez; to which Hodson replied, that Payne probably itd 
procured the lease from Cooper; that Hodson never did make any request 
of the deponent as to his giving or not giving him any notice of the time 
when Mr Martinez’s purchase was to be completed; nor did the deponent 
ever promise or engage to give to Hodson any notice as to the time when 
the purchase was to be completed; nor did Hodson address to the: deponent 

nor to any person in his presence or hearing; any observation or statement 


with respect to any mortgage of the premises, save as was set forth in that 
deposition. ”’ 


CASES IN CHANCERY. 83 


[Martinez v. Cooper.] 


Mr Morphett’s account of what passed at the interview with Mr Hodson 
on the 17th of April was confirmed by the evidence of Mr Dendy. 

Mr Hodson was examined on behalf of the defendant. The material 
parts of hisevidence were the following: ‘that he was present at an in- 
terview between the defendant Cooper and Payne, about the latter end of 
August 1816, when Payne requested to have the indenture of lease of the 
Sth of February 1816 lent to him, for the purpose of showing the same, 
with other leases of houses which had been built by him, Payne, in Morn- 
ington Place, to a person likely to become a purchaser of one of these houses; 
that the deponent refused to let him have the lease, without the authority 
of the defendant Cooper; that Cooper soon after called at the deponent’s 
chambers, accompanied by Payne, and the deponent then delivered the 
lease to Cooper, who afterwards delivered it to Payne; that Payne then re- 
peated the aforesaid purpose, for which he wanted the lease, and the de- 
ponent understood that Payne was to return it to the defendant, or to the 
deponent as his solicitor, as soon as such purpose was effected; that the de- 
ponent always understood and believed that Payne had other houses in 
Mornington Place besides the house No. 17; that, after the lease had been 
delivered to Payne, he, the deponent, heard that Payne was in treaty to 
sell one of his houses in Mornington Place ; that, after he had so heard, 
he called at the office of Messrs Desse, Dendy, and Morphett, and saw 
Mr Morphett; that he so called, in consequence of his having been inform- 
ed by Payne, or by the defendant, that Messrs Desse, Dendy, and Morphett 
were concerned as the solicitors for a person who was about to become a 
purchaser of one of Payne’s houses in Mornington Place, and of its having 
been arranged, at the time of the execution of the mortgage, that the de- 
fendant was to be repaid the money thereby secured, out of the first money 
received by the sale of either of Payne’s houses; that he then inquired of 
Mr Morphett, whether a client of his and his partners were in treaty for 
the purchase of a house in Mornington Place, belonging to a Mr Payne, 
when Mr Morphett replied, that there was; that the deponent then in- 
formed Mr Morphett, that a client of him, the deponent, had to receive a 
considerable sum of money when such purchase was completed, and he 
then requested of Mr Morphett to give him, the deponent, notice when the 
purchase-money was to be paid; that Mr Morphett then said, that deponent 
should have previous notice of the time of payment of such purchase-money ; 
that Mr Morphett did not keep or perform the said promise or engagement; 
that the deponent did, on or about the 3d of September 1816, at the in- 
stance of the defendant, call at the office of Messrs Desse, Dendy, and 
Morphett to inquire, and did then inquire of Mr Morphett, whether the 
aforesaid purchase had been completed, and what house in particular it 
was which was to be sold, when Mr Morphett told the deponent that the 
house was No. 17, Mornington Place, that the purchase had been completed, 
_and the purchase-money paid, a week or ten days before; that the deponent 
then informed Mr Morphett, that Cooper hada mortgage of 500/. on the 
house, and that the deponent expected that he, Mr Morphett, would have 
given him previous notice of the payment of the purchase-money, as he 
had promised to do; that the deponert immediately went to, and searched 
at, the office for the registry of deeds in the county of Middlesex, and, 
not finding that any memorial of the purchase deed had been registered, 
although, according to Mr Morphett’s statement, the purchase had been 
completed a week or ten days, he, the deponent, immediately caused the 
mortgage deed to be registered. 

At the hearing of the cause, the Vice-Chancellor directed the following 
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issue:——“¢ Whether Mr John Hodson saw Mr Nathaniel Morphett upon the 
subject of the matters in the pleadings mentioned, at the office of Messrs 
Desse, Dendy, and Morphett, previous to the completion of the purchase 
therein mentioned.” The parties, upon the trial of the issue, were to admit 
that the purchase was completed on the 29th day of August 1816; and the 
defendant in the suit was to be the plaintiff at law. 

On the trial of the issue, the jury gave a verdict for the plaintiff at law; 
thereby finding, that Mr Hodson did see Mr Morphett upon the subject 
of the matters in the pleadings mentioned, at the office of Messrs Desse, 
Dendy, and Morphett, previous to the completion of Mr Martinez’s pur- 
chase. 

On the 15th of March 1821, the cause was heard on further directions. 
The decree pronounced by the Vice-Chancellor was, that it should be re- 
ferred to the master to take an account of what was due to the defendant, 
Cooper, for principal and interest on his mortgage, and to tax him his 
costs of the suit and at law, and also the costs of the issue; and, upon the 
plaintiffs, or any or either of them, paying unto him what should be re- 
ported due for principal, interest, and costs, as aforesaid, within six months 
after the master should have made his report, it was ordered, that the de- 
fendant should assign the mortgage premises, free and clear of and from 
all incumbrances done by him, or any persons claiming by, from, or un- 
der him, to the plaintiff, Blake, upon the trusts in the pleadings mention- 
ed; but, in default of the plaintiffs, or any or either of them, paying unto 
the defendant what should be so reported due to him for principal, inter- 
est, and costs, the bill was thenceforth to stand dismissed with costs. 

From this decree the plaintiffs appealed. By their petition of appeal 
they insisted, that an issue ought not to have been directed, inasmuch as 
it appeared from the depositions, and from the answer of the defendant, 
that he did not give the plaintiffs or their solicitors notice of his holding a 
mortgage, or having a lien on the premises, until after the purchase was 
completed; that the issue which had been directed did not, in any manner, 
decide upon, or materially affect, the ease in equity on which the plaintiffs 
relied; that the issue, if it were proper to direct any issue, should have 
been, to ascertain whether Mr Hodson gave Mr Morphett notice of the 
defendant’s mortgage, before the purchase-money was paid, and the pur- 
chase completed. They, therefore, prayed, that the decree of the 15th of 
March 1821 might be reversed, and that it might be declared that Marti- 
nez was a purchaser of the house, for a valuable consideration, without 
notice of Cooper’s mortgage, and that they were entitled to hold and enjoy 
the house free of, and discharged from that incumbrance. 

Mr Hart, Mr Shadwell, Mr Treslove and Mr Romilly, for the plain- 
tiffs. The purchaser has, in this case, used every precaution which could 
be reasonably required or expected; he searched the register up to the 
very day before he paid his money, and found no trace of any Incum- 
brance affecting his property; he had the original lease produced and exa- 
mined; it was delivered to his solicitors, before he paid his money, and in 
their possession it has remained ever since. Could he suppose that there 
existed any mortgagee, who had never taken the trouble to register his 
mortgage, nor had the common prudence to retain possession of the lease 
which constituted the title to the house? 

We admit the general rule, as stated in Evans v. Bicknell, 6 Ves. 
190. ‘The doctrine at least is, that the mere circumstance of parting with 
the title-deeds, unless there is fraud, concealment, or some such purpose, 

6r some concurrence in such purpose, or the gross negligence that amounts 
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to evidence of a fraudulent intention, is not of itself a sufficient ground to 
postpone the first mortgagee.’’ Here there is a concurrence in the fraud of 
the vendor;—that gross negligence, which, in the view of a court of equity, 
must be considered fraudulent. In the case of the Thatched House Tav- 
ern, Peter v. Russell, 1 Eq. Cas. Ab. 321; 2 Vern. 726, the mortgagor 
obtained the possession of the title-deeds from the first mortgagee by a 
false representation of the purpose for which he wanted them; and, if they 
had been employed only for that purpose, the possession of them could 
not have been rendered instrumental in fraud. In like manner, in Evans 
v. Bicknell, it was by false representations that the trustee, according to 
his own statement, (and the judgment of the court seems to have proceeded 
mainly on the ground, that it could not disbelieve his statement, when con- 
tradicted by the oath of only a single witness, and that, too, but partially 
and feebly,) was induced to part with the title-deeds. But Payne disclosed 
the purpose for which he wished Cooper to give up the lease to him; it 
was in order that he might show it to a person who was in treaty for the 
purchase of the house. When a mortgagee delivers the title-deeds of the 
property to the mortgagor, in order that they may be shown to a pur- 
chaser, he does an act by which he must be aware that he is giving the 
mortgagor a false show of ownership. The mortgagor, in merely using the 
deeds for the purpose for which they were delivered to him, is in a situ- 
ation to commit a fraud; and, though the mortgagee may not have intend- 
ed that the fraud should be committed, those acts of his, which invested 
the mortgagor, in the eyes of an innocent third party, whom the mort- 
gagee knew to be in treaty as a purchaser, with a delusive and unreal cha- 
racter of absolute ownership, must be deemed a concurrence in that fraud, 
which they naturally and almost necessarily produced. 
The defendant has endeavoured to protect himself against the substan- 
tial facts of the case, by the evidence of his solicitor, Mr Hodson. The 
communications, which that witness states to have taken place between 
him and Mr Morphett, previous to the completion of the purchase, are 
denied by the direct testimony of a most respectable witness, corroborated 
indirectly by the depositions of Mr Dendy. But even if Mr Hodson’s 
recollection be quite accurate, the circumstances disclosed in his deposi- 
tions amount merely to this—that, before the purchase was completed, he 
informed Mr Morphett, that one of his clients was to receive payment of 
a demand out of the purchase money, and requested to have notice of the 
time which might be fixed for the completion of the sale. He does not 
pretend that he made any mention of a mortgage, or gave the least hint 
of the existence of any incumbrance on the property. ‘he communication 
made by him was not such as, in the natural course of things, would have 
proceeded from a mortgagee. Thus, a mortgagee, knowing that his mort- 
gagor is treating for the sale of the mortgaged property, gives up the title- 
deeds to the mortgagor, that he may produce them to the intending pur- 
chaser; he is aware that the negociation is so far advanced, and that there 
is so much likelihcod of the purchase being soon completed, that he de- 
sires, as he himself alleges, to have notice of the time fixed for the pay- 
ment of the money; and, though thus in communication with the pur- 
chaser, he never discloses the existence of that incumbrance, which, but 
for him, could not have been concealed. Cooper was a party to the fraud- 
ulent concealment of the mortgage; first, by enabling Payne to suppress 
it; and, secondly, by the total silence of his agent on the subject, at the 
interview alleged to have taken place between that agent and Mr Morphett 
before the 29th of August. 
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The decree, in point of form, cannot be sustained. The plaintiffs seek 
to have a mortgage declared void; the decree directs them to redeem. 

Mr Horne, Mr Heald, and Mr Wakefield, contra. It 1s not easy to 
understand the principle of this petition of appeal, in so far as it affects to 
proceed upon some supposed right of the plaintiffs as purchasers for valu- 
able consideration without notice. A party, who has gotten the title at 
law, may protect his legal estate against the interference of equity, on the 
ground of his being a purchaser for valuable consideration without notice. 
But it is a novelty to say, that, because a plaintiff is a purchaser for valu- 
able consideration without notice, a court of equity is to transfer to him a 
legal estate which he has not, at the expense of another person, also a pur- 
chaser for valuable consideration, by a deed prior to his, and in whom that 
legal estate is vested. 

Cooper does not seek the assistance of a court of equity; he relies upon 
the legal estate which is vested in him; and it is for the plaintiffs to make 
out a case which shall justify the court in depriving him of his legal rights. 
If he did not register his incumbrance at the earliest possible moment, he 
has assigned a good reason for the little delay which occurred; and he has, 
even in that respect, priority over the plaintiffs. On what ground, then, 
is he to be postponed? No reason is assigned, except that he delivered his 
lease to his mortgagee. It is established by Cooper’s own oath, not con- 
tradicted, and also by the evidence of Mr Hodson, that he parted with the 
deed, in order that an intending purchaser of one of Payne’s houses might 
see what covenants were contained in this particular lease, and under a 
promise that it would be returned to him immediately. There was no 
negligence, at least there was not gross,negligence, in this act; still less 
was there any thing which can be characterized as concurrence in fraud. 
He parted with the lease for a probable and proper purpose; he had no 
reason to presume that Payne intended to commit a fraud; and it had 
scarcely been a week out of his possession, when the mischief was done. 
Upon the general principle of the court, as recognized in Evans v. Bick- 
nell, Barnett v. Weston, 12 Ves. 133, and other cases of that class, these 
plaintiffs must fail. 


But if there were any doubt on the general question, the evidence of 


Mr Hodson and the result of the issue are decisive in favour of the defend- é 


ant. The issue must be regarded as having been properly directed, an 
the verdict is properly found; for there is no appeal from the order dire 
ing the issue, nor any application for a new trial. The result of the tr} 
therefore, has established the facts—that, before Martinez paid his pur- 
chase money, his solicitor was informed that Mr Hodson’s client was to 
receive a considerable part of it, and had promised that the money should 
not be paid without notice to him. Without regard to the intimation thus 
given of the existence of a claim on the price for which the property was 
to be sold, and in breach of the promise not to part with the money. with- 
out giving the person having that claim an opportunity of protecting his 
own interest, the purchaser proceeds to complete his contract. If there is 
negligence any where, the blame must lie with Martinez and his agents, 
not with Cooper. 

The plaintiffs cannot be permitted to quarrel with the form of the de- 
eree. According to the view which the Vice-Chancellor took of the case, 
the order, strictly speaking, would merely have been, that the bill should 
be dismissed with costs. But.as the plaintiffs had the equity of redemp- 
tion, subject to Cooper’s mortgage, it was thought reasonable that an op- 
portunity should be given them of redesming in this suit, without putting 
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them to the expense of filing a new bill for that purpose. It was out of 
mercy to the plaintiffs, and with their acquiescence, that the decree was 
drawn up in its actual form. . 

Mr Treslove, in reply. The issue and the verdict are altogether imma- 
terial. In directing the issue, the Vice-Chancellor seems to have admitted, 
that the plaintiffs would be entitled to relief, unless it were proved, that 
they, or their agent, had notice of Cooper’s mortgage before the purchase 
money was paid. But the fact found by the jury amounts to nothing. 
What matters it that Mr Hodson saw Mr Morphett before the 29th of 
August, on the matters in the pleadings mentioned, when it is admitted, 
on all hands, that Mr Hodson never uttered a syllable as to the existence 
of this mortgage? The decree proceeds on the assumption, that any com- 
munication between Mr Hodson and. Mr Morphett would constitute notice 
to the latter of Cooper’s incumbrance. 


The Lorp Cuancrettor. The issue having found that Mr Hodson saw 
Mr Morphett on the matters in question, before the completion of Marti- 
nez’s purchase, the Vice-Chancellor, I take it, has assumed, that all the 
circumstances, to which, Mr Hodson deposed, were true; and, taking his 
deposition to be true, he has decided that the mortgage is good as against 
the plaintiffs. 

I am of opinion, that the party, in whose favour the issue has been 
found, is entitled to the whole benefit of the finding; but the effect of that 
finding cannot be carried higher than this—that, because the meeting, 
which Mr Hodson mentions, took place before the completion of the pur- 
chase, and because Mr Hodson and Mr Morphett were present at that 
meeting, those things passed, which, Mr Hedson says, did then pass. The 
consequence will be, that all that is open to me on the appeal is, whether 
—regard being had to the fact, that the circumstances mentioned in Mr 
Hodson’s deposition have been established by a verdict, —the mortgage is: 
to be preferred in equity to the purchase? ; Mee 

One of the first occasions, on which I had to consider this head of doc-- 
trine, was in a suit in which ‘I was counsel with Mr Ambler, Beckett v. 
Cordley, 1 Bro. C. C. 353. A gentleman, whose brother and sister had. 
portions charged on his estate, was desirous of raising money by mort- 
gage; and, to enable him to accomplish that purpose, they, by the mort- 
gage-deed, and by indorsement on it, released their portions; but at the 
same time they took an agreement from their brother, which, as betweem 
him and them, kept the portions existing charges upon the estate, though 
without prejudice to the mortgage. Afterwards, the owner of the, estate, 
wishing to raise. more money by mortgage, got possession of the first mort- 
gage-deed, by which it appeared that the. portions were released, and, 
showing it to another person, from whom he was negociating a loan, suc- 
ceeded in making a second mortgage. Lord Thurlow was of opinion, that 
the brothers and sisters had a better equity than the second mortgagee. 


This was a bill filed by plaintiffs, of whom some are infants, for the 
purpose of destroying a mortgage. . The decree is converted into a bill 
for the redemption of that mortgage ; and I apprehend, that, according to 
the course of the court, that ought not to be done. Suppose that there 
had been no plaintiff but the infants, who come here praying that the 
mortgage may be declared void, and that the court were of opinion that 
the mortgage was valid, if to a declaration to that effect there were added 
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a direction, that the infants should redeem or be foreclosed, the time of 
foreclosing the infants would thereby be shortened.(@) 

Ihave no doubt it was a beneficial thing for the infants to have the 
mortgage (supposing it to be a good security) redeemed in this suit. But 
if an infant files a bill for one purpose, can that bill be turned by the court 
into a bill for a purpose totally different? 


July 1.—The question is, whether, according to the principles of a 
court of equity, the circumstances of this case afford a ground for postpon- 
ing the mortgage to the purchase made by Martinez, for the benefit of 
himself and his family. 

The authority, which has been principally referred to, is Evans v. 
Bicknell, 6 Ves. 174. That was an important case, because it tended 
to lay down arule among the fluctuating decisions that had been made 
before that time ; and I there took great pains to settle the principle on 
which this court ought to proceed in such questions. Between that time 
and this, the attention of the court has been repeatedly called to the doc- 
trine ; and [ do not find, that any of the cases, which have occurred since, 
have furnished any sufficient ground for disputing the law as laid down there. 

The circumstances of the present case appear in the different deposi- 
tions. Payne, being the owner of the house in question, and also, it 
seems, of other adjoining houses, and being in treaty with Mr Martinez, 
requested Mr Hodson, in whose possession, as solicitor of the mortgagee, 
the lease was, to deliver it to him. Hodson, with avery proper degree 
of caution, answered, that he could not, without Cooper’s authority, part 
with the lease. Accordingly application was made to Cooper ; and, on 
that application, the representation made by Payne was, that a gentleman, 
who was in treaty for the purchase of the house, wished to see the lease, 
in order to ascertain its contents, and more especially the particulars of 
the covenants contained in it, and that the lease would be returned, after 
that purpose had been served. The lease was then delivered by Cooper 
to Payne. 

The Vice-Chancellor has directed an issue, whether Mr Hodson saw 
Mr Morphett at the office of the latter, on the subject of the transaction 
in question previous to the completion of the purchase ; and the jury have, 
by their verdict, found in the affirmative. Though that issue does not 


“seem to have been expressed in terms which would necessarily lead to a 
_full investigation of all the particulars which passed at the meeting referred 


‘to,—yet I am bound, looking at the evidence and the result of the trial, 

‘to say, that, at that meeting, Mr Morphett was informed by Mr Hodson 
that, out of the money arising from the sale of the premises for which 
Martinez was in treaty, a sum due to the client of him, Hodson, was to 
be paid. After what has passed in this cause, I am bound to consider 
that as the fact, whether it be readily the fact or not. 

Then the result of the transaction is this, that, on the one hand, Hodson 
is acting as the agent of Cooper, and, on the other, Morphett is acting as 
the agent of Martinez ; and it is distinctly stated by Hodson to Morphett, 


that, whenever the purchase was carried into effect, Cooper was to be paid 
out of the purchase money. 


(a) The decree of the Vice-Chancellor, as stated in the petition of appeal, was not open to 
this objection : for, though it gave the plaintiffs the power to redeem, it did not give the mort- 
gagee the power to foreclose. The only direction, in default of payment of principal, interest 
and costs, was, that the bill should stand dismissed with costs. 
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Under these circumstances, is there fraud on the part of Cooper or his 
agents? Or is there that sort of negligence, or that concurrence in the 
acts of Payne, which, in this court, amounts to evidence of fraud? For, 
if the cases, to which I have alluded, have been rightly decided, there 
must be either direct fraud, or negligence amounting to evidence of fraud, 
to induce this court to interfere for the purpose of postponing a party who 
insists on the legal benefit of his deed. . 

After much consideration, my opinion is, that, on the principle of the 
authorities to which I have alluded, there is not a case sufficient to affect 
the mortgagee; and that, in substance, this decree must be sustained. 

I cannot help thinking, however, that a decree of this kind, made on 
such a bill, is wholly wrong, even though made with the consent of all 
parties. Has the defendant a right to any more costs than such as would 
have been due to him, if this had been originally a bill for redemption? 


‘¢ His lordship doth order, that the said decree be affirmed, and that the 
sum of 10/., deposited with the register on setting down the appeal, be 
paid to the defendant, in part of the costs hereinafter directed ; and it is 
ordered that the master do tax the defendant’s costs of this appeal, and 
deduct the sum of 10/. from the said costs when taxed ; and it is ordered, 
that the plaintiffs do pay to the defendant the remainder of such costs, 
after such deduction.”’ 

Reg. lib. 1825. B. 1989. 


Goodenough v. Powell. 
2 Russell, 219. 


June 27—29,1826.—THE defendants to a bill bya rector for tithes of 
hay, set up a modus of two-pence for each load of hay of the weight of one 
ton, payable at Easter by the several occupiers, in lieu of tithes of hay grown 
from Easter in the year preceding inclusive ; and they by their answer 
further stated, that the amount of the modus payable to the rector under 
such custom, had been usually ascertained by a person, on behalf of the’ 
rector inspecting the ricks of hay made within the parish in each year, and 
forming an estimate of the number of loads of one ton weight contained in 
each rick, upon which estimate the whole of the annual modus payable 
to the rector was calculated, but that this mode of estimating the weight 
formed no part of the custom ; it also appeared, that, in a suit instituted in 
the exchequer by the same rector against some occupiers for the tithe of 
hay in the same parish, an issue had been directed, and, the jury having 
found, that two-pence for every load of hay of the weight of one ton had 
been immemorially paid to the rector at Haster in each year, by the seve- 
ral occupiers of lands, in lieu of the tithes of hay, the rector’s bill had 
been dismissed with costs : Held, That the alleged modus was bad in law, 
and that an account ought to be directed against the defendants, without 
directing an issue as.to the validity of the modus. Ree 

Quere. Whether the court ought to direct an issue to try the validity 
of a modus, where the modus is stated, in the answer, in such a form, that 
it would not be good in law, if proved exactly as it is alleged, but the 

Vou. UL—M . 
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court has reason to believe, that, on a trial, those circumstances, which 
would be requisite to give it validity, may probably be established in 
evidence. 


Colegrave v. Manby. 


2 Russell, 238. 


June 25, 27, 1826.—A., being possessed of a lease ofa manor, landsand hereditaments for 21 years, 
granted by the warden of an hospital, assigned, by his marriage settlement, the premises and 
all his interest, benefit and advantage of renewal therein, &c. to trustees, upon trust, out of the 
rents and profits, to pay rents, perform the covenants, raise a competent sum for renewing the 
lease from time to time as should be customary, and renew the lease accordingly ; and, subject 
thereto, to pay the rents to A. during his life, and, after his death, to stand possessed of the lease- 
hold premises on certain trusts for the sons of the marriage, and, on failure of those trusts, for A: 
absolutely: A. by his will devised ‘ his manor, hospital, lands, and hereditaments situate in, 
&c. held by lease from,’ &c. to the same persons who were trustees of his marriage settle- 
ment, with directions to perform the covenants contained ‘in the now lease, or any leases 
hereafter”? to be procured, to collect out of the rents a competent sum for renewing the lease, 
and to renew the same from time to time. After the date of his will, A. surrendered the 
existing lease, and obtained a renewed lease :—Held, that this renewed lease passed by, and 
was subject to the trusts of his will. 

The lease had been usually renewed every seven years, and, in February 1805, was renewed 
by the tenant for life under the will of A.: in 1812, an exorbitant fine was demanded, and no 
renewal took place ; and, in 1817, the warden of the hospital expressly refused to renew: the 
tenant for life died in January 1819; and, in the following February, the remainder-man re- 
newed :—Held, that the remainder-man was entitled to receive out of the assets of the tenant 
for life the amount of what would have been reasonable fines for renewal in February 1812, 
and February 1819, subject to a proportional abatement for the period which intervened be- 
tween the death of the tenant for life and the renewal in February 1819. 


FRANCIS MANBY, by an indenture dated the 10th of April 1761, 
which was executed on the occasion of his marriage with Mary Wright, 
after settling other estates, assigned to Stonor and Ingram, their executors, 
administrators, and assigns, ‘‘ the manor and hospital of Meer, and the 
appurtenances usually held therewith, situate in‘the county of the city of 
Lincoln,” &c., and certain closes adjoining thereto, containing about fifty- 
two acres, ‘‘and the heath to the manor and hospital belonging, contain- 
ing eight hundred and odd acres, &c., and also Meer Wood, or Meer 
Oaks, containing, by estimation, fifty and odd acres, and all manner of 
commons, meadows, &c., profits, commodities, and advantages whatso- 
ever to the said manor and hospital lands belonging (timber growing 
thereon only excepted), which manor and hospital of Meer, and other the 
last mentioned premises, by indenture of lease, bearing date the 11th of 
August 1755, were demised by the Dean of Windsor to him Francis 
Manby, his executors, administrators, and assigns, for the term of twenty- 
one years, and the reversions, remainders, &c. of the several leasehold 
premises, and all the estate, right, title, interest, term and terms of years 
yet to come and unexpired, use, trust, possession, benefit and advantage 
of renewal, property, claim, and demand whatsoever, of the said Francis, 
of, in, and to the same, both at law and equity, &c., to hold the same for 
all the residue of the term of twenty-one years; in trust, in the first 
place, out of the rents and profits thereof, to pay the yearly rents and 
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reservations, and to perform the covenants contained as well in the sub- 
sisting indenture of lease, as.in any future lease or leases thereafter to be 
obtained, and, subject thereto, in trust, out of the clear money to arise 
from the rents and profits of the leasehold premises which should then 
remain, to raise and collect a competent sum for renewing the said lease 
from time to time, as should be customary and requisite, and accordingly, 
from time to time, to take a new lease of the manor, hospital, and premi- 
ses, and, for that purpose, to make the necessary previous surrenders, 
and do the other acts requisite in that behalf; and subject thereto, to 
stand and be possessed of and interested in the leasehold premises, with 
the appurtenances, during the then present and all subsequent terms there- 
in respectively, in trust, to pay over the clear remaining rents and profits 
to Francis Manby and his-assigns, for and during so many years and such 
time as he should live, as well of the lease then in being, as of the future 
leases thereafter to be obtained ; and, immediately after his decease, then 
to stand possessed of the said leasehold premises, with the appurtenances, 
in trust, for the eldest or only son, for the time being, of the body of 
him, Francis Manby, on the body of Mary Wright lawfully to be begot- 
ten, until some such eldest or only son should attain the age of twenty- 
one years, or die, leaving issue male of his body, and then in trust for 
such “son first so attaining that age, or dying sooner and leaving issue 
male of his body lawfully to be begotten, his executors, administrators, and 
assigns, and absolutely to assign and make over to him and them the said 
leasehold premises, with the appurtenances ; and, in case there should be 
no son of Francis Manby and Mary Wright, or, there being one or more 
such son or sons, he and they should die under the age of twenty-one 
years, and without issue male, then in trust for Francis Manby, his exe- 
cutors, administrators and assigns.”? There followed a proviso, that, if 
Francis Manby paid the rent, performed the covenants, made in accus- 
tomed time proper surrenders of the then existing and of future leases, 
renewed the leases, and assigned the renewed leases to the trustees upon 
the trusts before expressed, he should be permitted, during his life, to take 
the rents and profits of the leasehold premises for his own use. 

By a deed dated the 3d of May 1774, Francis Manby settled his free- 
hold estates ; limiting them, after his death, in the events which happen- 
ed, to Thomas Manby for life, remainder to John Manby for life, with 
other remainders over for life, and in tail male. 

On the same day he made a will, which contained the following be- 

uest: 
3 ‘¢T give and devise unto Charles Stonor and Edward Ingram (the trus- 
tees in my marriage settlement), their executors and administrators, my 
manor, hospital lands, and hereditaments, situate in the county of the city 
of Lincoln, held by a lease from the Dean of Windsor, in trust, neverthe- | 
less (as far as the rules of law and equity will permit), for the use and 
benefit of such person and persons, and for such estates and interests, as 
my freehold manors, lands, and hereditaments stand limited and settled, 
in and by an indenture dated herewith, &c. But my will is, that the said 
Charles Stonor and Edward Ingram, and the survivor of them, his execu- 
tors and administrators, shall have such and the same power as in my said 
marriage settlement is mentioned, viz. in the first place, from and out of 
the rents, income, and profits of the said leasehold, manor, hospital, lands, 
and hereditaments, to pay the yearly rents and reservations respectively 
due and payable for or on account of the same, from time to time, when and 
as such rents and reservations respectively shall accrue and become due; 
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and also to perform the covenants, contained, as well in the now lease, as 
in any future lease or leases hereafter to be obtained, on the lessee or 
assignee’s part and behalf to be done and performed; and, in the next 
place, by and out of the clear money to arise from the same rents, income, 
and profits as shall then remain, to raise and collect a competent sum for 
renewing the said lease from time to time, as shall be customary and re- 
quisite; and, accordingly, from time to time, to renew the same, and to 
take a new lease of the said manor, hospital, and premises, and for that 
purpose to make the necessary surrenders, and do the other proper acts In 
that behalf; and, subject thereto, then to stand, and be possessed of, and 
interested in the said leasehold premises, during the present and all sub- 
sequent terms therein respectively, in trust, and for the several uses, in- 
tents, and purposes herein before directed or mentioned of and concerning 
the same.”’ : 

Stonor and Ingram did not accept the devise of the leasehold, or act in 
the trusts of the will. " 

On the 16th of January 1778, Francis Manby surrendered the existing 
lease, and took a renewed lease in his own name. He died in 1780, 
without leaving issue, and, under his will, Thomas Manby became entitled 
to the leasehold. Upon the death of Thomas in 1786, John Manby 
entered into possession of the leaseheld, and renewed the lease at or about 
the end of every seven years, until the 2d of February 1805, when a re- 
newed lease for twenty-one years, reserving the former small annual rent, 
was granted, upon payment of a fine of 300/. None of the leases from the 
warden of the hospital imposed any obligation to accept, or gave any right 
to demand, a renewal of them. In 1812, an application being made for a 
fresh renewal, a fine of 4412/7. was demanded by the warden; and, as the 
property consisted only of from 800 to 900 acres of land, worth not more 
than from 15s. to 20s. per acre, the fine was deemed exorbitant, and the 
existing lease was, for some time, suffered to run on. Afterwards a new 
warden was appointed; and, on application being made to him in 1817, 
he positively refused to renew. John Manby enjoyed the rents and pro- 
fits of the hospital lands during the whole of his life; and, upon his death, 
on the 5th of January 1819, the plaintiff, William Colegrave, became en- 
titled, as tenant in tail, under the deed and will of 1774, to the lands set- 

‘tled and devised by Francis Manby. On the 2d of February 1819, Cole- 
grave renewed the lease, paying a fine of 92471. 

Colegrave was also in possession of some copyholds, as devisee under 
the will of John Manby. 

The bill was filed by Colegrave against the executrix of John Manby, to 
obtain, out of his assets, payment of a due proportion of the fine and ex- 
penses of renewal. 

The Vice-Chancellor, by his decree, declared, 6 Mad. 72, that a sum, 
sufficient te provide for the renewals of the lease, ought to have been re- 
served out of the annual rents of the premises, and referred it to the mas- 
ter to inquire, what would have been reasonable fines for renewal on the 
2d of February 1812 and 1819 respectively, with a direction to deduct 
from such amount a reasonable sum in respect of the period which elapsed 
between the 5th of January 1819, when John Manby died, and the 2d of 
February 1819, when the renewal was made. . 

From this decree the defendant appealed. 

Mr Sugden and Mr Daniel, in support of the decree. The decree pro- 
ceeds on two principles; first, that the lease, which was in existence at 
the death of Francis, passed by the will; and, secondly, that, under the 
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will, and with reference to the circumstances which occurred after the 
death of Francis, the life interest of John was chargeable with the expense 
of renewing the lease at the accustomed times. 

The subject devised by the testator is, not his lease, but ‘¢ the manor, 
hospital lands, and hereditaments held by a lease,” &c.; and those words, 
according to Carte v. Carte, 3 Atk. 174, would pass any future renewed 
lease which the testator might acquire, as well as the interest actually 
existing at the date of his will. But the abstract question, as to what 
words will pass a future renewal of a leasehold, does not arise here; for 
the testator goes on to direct that his trustees shall renew the lease, and 
to declare the trusts upon which they are to stand possessed of ‘ the pre- 
sent and all subsequent terms”’ in the premises. Besides which, in point- 
ing out how they are to deal with the rents and profits, he says, that, out 
of those rents, they are to perform ‘‘the covenants contained as well in 
the now lease, as in any future lease or leases hereafter to be obtained.’” 
These words clearly apply to any lease which should be obtained after the 
date of the will, and not merely to leases renewed by the trustees after 
the death of the testator. : 

Again, the will of Francis Manby would pass all the interest which he 
had, under the settlement of 1761, in the hospital lands. That interest 
was, not merely an interest in the existing lease, but a contingent rever- 
sionary interest in any term which might afterwards be acquired; and 
there was an obligation both upon him and the trustees, which could not 
but remain in force during the whole of his life, to acquire, from time to 
time, such renewed terms. The will, therefore, would pass the contin- 
gent reversionary interest which Francis Manby had, in 1774, in any 
lease of the hospital lands which might be subsisting at the time of his 
death. 

If the will operates on the lease, what pretence is there for saying, that 
the second tenant for life had a right to enjoy the whole of the rents and 
profits, exempt from the burden of renewal, and from any contribution 
towards renewal? The effect of the devise is, to limit this property to a 
number of persons successively, al] of whom take subject to a prior trust, 
<< for raising out of the rents a competent sum for renewing the lease from 
time to time, as shall be customary and requisite.”? The custom was to 
renew, every seven years; and, the tenant for life not having renewed, 
his assets must be applied in placing the remainder-man in the same situa- 
tion as if the renewals had been duly made. The answer made to this 
part of the case is, that the lessor refused to renew. The plaintiff, how- 
ever, renewed within a month after the death of the tenant for life; which 
clearly proves that renewal was not impossible. At all events, the con- 
duct of the lessor ought not to give to the tenant for life an advantage 
which the testator did not mean him to enjoy. Even if the renewal had 
become impossible, that proportion of the rents which would have formed 
a fund sufficient to pay a reasonable fine at the accustomed times, ought to 
have been accumulated, for the benefit of those to whom the leasehold 
was limited successively. 

Mr Heald and Mr Lynch, contra. Ithas been long settled that a devise 
of leaseholds, whether by words describing the premises, or by words re- | 
ferring more expressly and immediately to the lease, passes only the lease 
existing at the date of the will, and does not operate upon a lease acquired 
subsequently by renewal. Abney v. Miller, 2 Atk. 592. Rudstone v. 
Anderson, 2 Ves. 597. Hone v. Mederaft, 1 Bro. C.C. 261. James v. 


94 CONDENSED ENGLISH 


[Colegrave v. Manby.] 


Dean, 11 Ves. 394, and 15 Ves. 239. In this will, the direct words of 
devise refer only to the premises then holden by lease, that is, to the 
leasehold interest which the testator then had; and there is not, in the sub- 
sequent part of the will, any expression or clause, which can extend the 
operation of the bequest. The directions, which follow, relate merely to 
the mode in which the trustees were to deal with the thing which had been 
previously devised. If the devise had taken effect, it would have been 
the duty of the trustees to have renewed the lease; and it is to such re- 
newed lease that the words importing futurity refer; but there is no allusion 
to any lease which the testator might himself acquire subsequently. We 
admit that he had, under the settlement of 1761, an interest in any lease 
which might be obtained during his lifetime, and that he might have made 
a will which would have passed that interest; but our argument is, that the 
words of this will are not sufficient to pass any lease, or any interest in any 
lease, which was not existing at the time when the will was made. 

Supposing the renewed lease to have been subject to the trusts of the 
will, still, the circumstances which occurred after 1805, ought to exempt 
the assets of John Manby from the burden thrown upon them by this de- 
cree. The fine demanded in 1812 was nearly equal to, or perhaps greater 
than, the whole amount of the rents of the preceding seven years. Can 
it be contended, that the tenant for life was to derive no benefit from the 
devise, and that all the rents, accrued during his tenancy, were to be ab- 
sorbed in renewing for the benefit of the remainder-man? Afterwards 
there was a positive refusal to renew. Thus the performance of the con- 
dition, supposed to have been annexed to the enjoyment of the tenant for 
life, was rendered, for a time at least, impossible, without any default on 
his part; the consequence of which would be, that he would be entitled to 
hold and enjoy the premises in the same manner as if the condition had 
not been created. In Tardiffe v. Robinson, (mentioned in a note in 6 
Madd. 83), the renewal of a lease became impossible; and it was held, that 
those, who, if the lease had been renewed, would have taken it in remain- 
der, had no claim to any portion of the rents and profits which accrued 
during the existence of the interest of a preceding tenant for life. 

At the very utmost, John Manby was not under any obligation to 
have set apart a greater proportion of the rents and profits, asa fund to 
provide for renewals, than would have been sufficient for that purpose, 
according to the ratio of the fines previously demanded. In 1805, he had 
paid 300/. as a fine for renewal. He could be guided, as to what he was 
to do during the next seven years, only by what had happened previously; 
it would be absurd to impose upon him the impracticable duty of speculating 
upon the caprice of a future warden, or of providing for a future payment 
by any other standard than the criterion of past experience. Suppose he 
had no other source of revenue than this leasehold estate—that, from 1805 
to 1812, he had saved out of the income 500/., in order to meet the char- 
ges of renewal—and that he had spent the residue of the rents in the main- 
tenance of his family—looking at what had occurred previously, he would 
have been acting with great prudence and caution; for there would have 
been thus set apart, out of the yearly rents, to answer the obligation to 
which he was subject, a much greater sum than had ever been required for 
renewal. The period for renewal arrives; the warden demands not 300/. 
but fifteen times that sum. Would the remainder-man have had a right 
to file a bill against him then, to have made him answerable for the by- 
gone rents and profits which he had so expended, to have obtained a 


CASES IN CHANCERY. 95 


[Colegrave v. Manby.] 


decree against him for the payment of the sum necessary to procure a re- 
newal, and to have thrown him into the Fleet, till the demand was satisfied? 

The plaintiff takes considerable benefits under the will of the very testa- 
tor whose estate he seeks to charge with this unreasonable claim. If he 
were entitled to enforce the claim, he must, nevertheless, elect between 
the satisfaction of it and the benefits given to him by the will of John 
Manby. , 

The hospital, under which this lease was held, is a charity, and the 
lands are charity lands. The warden is not the only member or object of 
the charity; to grant a lease at nominal rents, upon the payment of enor- 
mous fines, which the warden applies to his own benefit, is not a due admin- 
istration of such property; and the court ought not to entertain a demand 
which rests upon this foundation,—that John Manby ought to have pro- 
cured from the head of the charity such a lease, as, upon an information 
filed by the Attorney-General, would have been considered a breach of 
trust. 


The Lorp Cuancettor. The lease in question is a lease rendering a 
small rent of about 8/. a year to the warden, out of which, and the other 
funds of the charity, some small payments are made to certain members of 
the hospital. Whether there is any thing in the origin of this charitable 
institution, which would make it legal or consistent with what, if the At- 
torney-General were to make an application, this court would order, that 
one member of the hospital should, exclusively of the rent, put into his 
own pocket, in the shape of fine, a sum of 9000/. and upwards,—is a ques- 
tion, which it does not become me to deal with upon this record. 

Neither have I any thing to do with the other question,—whether a 
case of election is raised against the plaintiff by the will of John Manby. 
For, though it should appear, that John Manby, in giving his copyhold 
estates to the plaintiff, has in his will, by words either express in their im- 
port or capable of such a construction, imposed it as a condition upon him, 
not to call upon his (John Manby’s) representatives, for any part of those 
fines which ought to have been paid in 1812 and+1819; yet the only effect 
of that would be, to oblige him to give up either his interest in the copy- 
hold, or his claim in respect of those fines. The question—whether he 
must elect—is not before me upon this record, till it is determined, whe- 
ther he has a claim in respect of the fines, and what the amount of that 
claim is. 

The question as to the revocation of the will of Francis Manby would 
be imperfectly understood, if we were to look at the contents of the settle- 
ment merely as it is stated (and much too shortly stated) in the bill. In 
order to see the whole effect of that instrument on the question of revoca- 
tion, we must give due weight to the very words of the settlement itself. 
The settlement describes the premises as ‘‘the manor and hospital of 
Meer, &c. and all the estate, right, title, interest, term and terms of years 
yet to come, and unexpired use, trust, possession, benefit and advantage 
of renewal, property, claim, and demand whatsoever of the said Francis 
Manby, of, in, and to the same, both at law and in equity.”’ _ Next it pro- 
vides, that the trustees, after paying the rent, and performing the cove- 
nants, shall, out of the rents and profits, “raise and collect 2 competent 
sum for renewing the said lease, from time to time, as shall be customary 
and requisite;” and, subject thereto, the trustees are to stand possessed of 
the leasehold premises, with the appurtenances, ‘‘ during the present and 
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all subsequent terms therein,” upon trust, to pay the remaining rents to 
Francis Manby during his life, and, after his decease, upon certain trusts 
for the sons of the marriage; and if there shall be no such son who shall 
attain twenty-one, or leave issue male, in trust for Francis Manby, his ex- 
ecutors, administrators, and assigns. Then comes a clause, the object of 
which was to free the trustees from the absolute obligation of laying aside 
a portion of the rents yearly, and to point out what conduct on the part of 
Francis Manby should free them from that obligation, and entitle him to 
receive the rents and profits to his own use. 
The trustees do not seem to have interposed with respect to the renew- 
als; and, under this indenture, Francis Manby enjoyed all the rents and 
profits during his life. Thus the settlement made by him in 1774 isa 
settlement made by a person, who, at the time, was only tenant for life of 
the leasehold estate, who (if permitted to receive all the yearly rents and 
profits) was bound to renew under the express terms of the proviso, and 
whose interest, beyond his own life estate, was subject to the existing 
limitations in favour of the issue which he might have. Those limitations 
were not disturbed by the settlement of 1774; and, at the date of that set- 
tlement, and of the will which refers to it, the obligation to renew was 
operating for the benefit of the first and other sons of the marriage, if there 
should happen to be any such sons. If Mr Manby had died at that mo- 
ment, having received all the rents of the hospital lands, without having 
renewed the lease, and if, in that state of things, a son had been born, 
would not that son have had a right to call on the general assets of Francis 
Manby to put him in the same situation, in which he would have been, if 


' the limitations and provisions of the deed of April 1761 had been duly 


_ carried into effect. The trustees having omitted to cause a competent part 

of the rents to be set apart for the renewal of the lease, and Francis Manby 
having taken possession of the property under an obligation to keep the 
estate in such circumstances, that the first and other sons might enjoy it, 
whenever their right of succession arose, there would have been a clear 
equity to have called upon the estate of Francis Manby to answer for 
every thing that he had enjoyed in respect of this leasehold, in order to 
make good that obligation which he had neglected to fulfil. So the case 
would have stood, if we had not to consider the effect of the deed and will 
of 1774, and of the circumstance that Francis Manby had no children. 

In the deed of 1774 he adverts to the settlement of 1761, for the pur- 
pose of pointing out, that, subject to the interest of his issue, he had a right 
to limit his fee-simple estates to such uses as he should think proper, and 
he does accordingly limit them to a number of persons successively. Being 
likewise in possession of the leasehold estate, only as limited, and not as 
absolute, owner, under a positive obligation to renew the leasehold at least 
for the issue, who were purchasers under the deed of 1761, he makes his 
will, by which he devises that leasehold on the terms and upon the trusts 
which appear on this record. Thus we have two questions to consider 
with respect to the effect of the will; first, whether the will relates only to 
the interest which the testator had at the date of the will, or to that in- 
terest which it was his bounden duty to continue during the whole of his 
life; secondly, whether it was his purpose to impose, on those who were 
to take’ the leasehold under his will, the same obligation, to renew, with 
reference to the persons, who, as volunteers under his will, claimed an 


expectant interest in it, as had existed for the benefit of the sons of the 
marriage. 
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The effect of particular words in the devises of leaseholds, considered in 
reference to questions of revocation or ademption, depends very much on 
the whole context of the instrument; and, in considering such a will as 
that of Francis Manby, we must keep in mind the nature of the interest, 
the obligation he was under to renew, and the words “benefit and advan- 
tage of renewal,” in the deed of 1761, as well as all other words in that 
instrument, which show the iiature of his interest, and what he had to dis- 
pose of, so long as persons might come into existence, who would have a 
right to call upon him to transmit this leasehold estate to them by leases 
renewed from time to time. My opinion is, regard being had to the lan- 
guage of the settlement of 1761, and to the meaning of the deed of 1774, 
(and the will and that deed being of even dates, may, perhaps, be regarded 
as one transaction), that the testator must be considered as dealing with 
the whole of his interest in the leasehold estate, and the obligations which 
existed with respect to the leasehold; that the devise is a devise, not of the 
existing lease only, but of the whole interest of the testator, subject to all 
the obligations he was under; and that it passed all future renewals, as well 
as the term which then subsisted. _ : 

John Manby, being in possession under the will, did not renew after 
1805. The reascn assigned is, that, in 1812, a fine of upwards of 40004. 
was demanded for a seven years’ lease of an estate yielding little more than 
6007. a year; and that, afterwards, the warden positively refused to renew. 
But was the renewal made, and in what character, after the death of John? 
It was made by the plaintiff after the death of John; and it was made by 
him in the charaeter of devisee, under the will of Francis, and, as such de- 
visee, claiming the goodwill of the leasehold. That fact puts an end to all» 


argument about the impossibility of renewal.. John Manby had no right. ae 


to enjoy the leasehold without providing for the fines of renewal; and.I- 
eannot find that the Vice Chancellor has dealt with him harshly, in saying 
that his estate must pay what would have been the amount of reasonable 
fines. 

I therefore think that the decree is perfectly right. 


Decree affirmed, and deposit ordered to be paid to the plaintiff. 
Reg. Lib. 1825. A. 1366. 


Courtenay v. Hoskins. 


2 Russell, 253. , \ 


July 4, 1826.—A witness, who has been examined at the hearing only to prove exhibits, may be 
examined before the master on interrogatories to prove other exhibits, without a special order. 

The refusal of a witness to be cross-examined is no reason for suppressing his deposition, but the 
adverse party must at the time enforce such right of cross-examination as he has. 


AT the hearing, Lake had been examined as a witness to prove exhibits 
viva voce. 

In the proceedings before the master, the plaintiff, on the 22d of July, 
examined Lake on interrogatories, in order to prove that a number of re- 
ceipts were in the defendant’s hand-writing. No intimation was then 
given, or application made by the defendant, as to the cross-examination 
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of the witness; but, on the 28th of July, the defendant caused a subpana 

ad testificandum to be served on Lake, for the purpose, as was stated, of 
cross-examining him. Lake did not attend to be cross-examined, nor were 

any steps taken to compel his attendance; and the master, on the 9th of 
August, regarding the case in support of the plaintiff’s charge as completed, 

ordered publication to pass. 

Mr Knight moved that the depositions of Lake might be suppressed; 
first, because, as he had been examined before the decree, he ought not to 
have been examined without a special order, Birch v. Walker, 2 Sch. and 
Lef. 518; secondly, because the defendant had been prevented from cross- 
examining him, though process had been sued out for that purpose. 

Mr Pepys, contra. There would be great danger in suffering a party to 
try the chance of examining a witness twice to the same matter; and it is 
to guard against this evil that the court will not permit the same person to 
be examined a second time as a witness, except by special order and upon 
interrogatories settled by the master. But the danger does not exist, and 
the rule does not apply, where the witness has been examined only to 
prove exhibits. Birch v. Walker is an express authority, that, in such a 
case, the interrogatories need not be settled by the master; and, on the 
same principle, it cannot be requisite to obtain a special order. 

As to the other objection, the defendant did not cross-examine the wit- 
ness at the proper time; and a party loses his right of cross-examination, if 
he does not exercise it at the time of the examination, or within that short 
period after it which the practice of the court has prescribed. A party 
may have a subpoena for the examination of a witness in chief, but not to 
compel him to attend, in order to be cross-examined, at a subsequent time. 


The Lorp CuanceLtor. With respect to the first ground upon which 
this motion is made, a witness, who has been examined at or before the 
hearing only to prove exhibits, may unquestionably be examined to prove 
other deeds, papers, &c. before the master, without a special order. 

Supposing that the subpcena was rightly issued, and that the witness was 
liable to be cross-examined, at that time, but refused to be cross-examined, 
the defendant had only to come to the court, and the witness would have 
been compelled to do what the defendant had a right to require of him. 
On neither ground can this motion be supported. 

Motion refused with costs. 


Young v. Goodson. 


2 Russell, 255. 
o 
¢ July 6, 1826.—AN order on two solicitors, as partners, is not duly 
served by serving it on one of them and leaving a copy at the place where 


the partnership business is carried on. 
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2 Russell, 257. 


A testator by his will bequeathed 4000/. in trust after the death of his daughter Caroline, who 
was then unmarried, for her children, to be paid, if the children were under twenty-one and 
unmarried at her death, to such of them as were sons, at their ages of twenty-one, or sooner, 
if the trustees should think fit; and to such of them as were daughters, at their ages of twenty- 
one years or days of marriage; but, if after Caroline’s decease, the children should all die under 
twenty-one, and unmarried, then in trust for Caroline’s next of kin in consanguinity. Caro- 
line married and died, leaving R. her only son, an infant. After her death, the testator by a 
codicil bequeathed to his grandson R. 60001. payable when he should attain the age of twenty- 
one years, and directed his executor to expend any sum not exceeding 250/. a year in the 
maintenance and education of R.: Held, that the legacy of 60001. was not a substitution for 
the legacy of 4000/., and that R. was entitled to both legacies. 


WILLIAM WAINMAN, by his will, dated in March 1814, after 
making a provision for his wife, bequeathed to his daughter, Caroline, the 
sum of 5000/., which he charged upon his real estates, as a portion, or 
fortune; and he directed, as to 4000/., part of the 5000/., that his trustees 
should lay it out on securities, and pay the interest to her during her life, 
to her separate use: and from and immediately after her decease, upon 
further trust, ‘that they, the trustees, should assign and pay all such sums 
of money as should be vested in them, by virtue thereof, and the interest 
and proceeds of the securities for the same, to any one child, or any of the 
children of the said Caroline Wainman, or wholly to any issue of such 
child, or children, or both, in such parts, shares, and proportions, at such 
age or ages, time or times, on such contingencies, &c., as she, Caroline 
Wainman should, by any deed, or by her will, &c. appoint or bequeath 
the same, or any part thereof; and, in default of any such bequest or ap- 
pointment, in trust for, and to be paid, transferred, and applied to and 
among all and every the child and children of Caroline Wainman, lawfully 
begotten, or to be begotten, in equal shares, and, if but one, then to such one 
child, at such times, and in such manner, after the decease of Caroline Wain- 
man, as thereinafter expressed; (that is to say,) to such of them as should have 
attained the age of twenty-one years, or have been married in the lifetime 
of Caroline Wainman, as soon as conveniently might be after her decease; 
and, if under that age and unmarried at her death, then to sons at their 
respective ages of twenty-one years, or sooner, for his or their benefit, 
preferment, or advancement in the world respectively, as the trustees 
should think proper; and to daughters at their respective ages of twenty- 
one years, or marriages, with legal and proper consent, which should first 
happen.”? The event of the death of one or more of the children in Caro- 
line’s lifetime was next provided for; and then the testator added, that, in 
case his daughter, Caroline Wainman, should have no child or children of 
her body, or if there should be any such, and they should all die without 
issue in her lifetime, or, under the age of twenty-one years without hay- 
ing been married, after her decease, or if there should be any such issue, 
and they should all die in the lifetime of his daughter, Caroline Wain- 
man, or, after her decease, under the age of twenty-one years and unmar- 
ried, the trustees were to transfer and pay all the trust moneys unto cer- 
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tain relations, in such shares and manner as Caroline should appoint; and, 
in default of such appointment, the trust was declared to be for the sole 
use and benefit of the next of kin in consanguinity of Caroline Wainman, 
according to the statute of distributions, at the time of her death. 

In September 1816, Caroline Wainman intermarried with Mr Wray, 
and died in October 1817, leaving the plaintiff, William Henry Wray, 
the only issue of the marriage. PY ey 

On the 3d of April 1818, William Wainman made a codicil to his will, 
which contained the following passage: —‘¢ I, William Wainman, do make 
this further codicil to my last will and testament, and desire that the same 
may be taken and considered as part thereof. I give, devise, and be- 
queath to my grandson, William Henry Wray, the sum of 6000/. when 
he shall attain the age of twenty-one years, but not sooner, and do charge 
the same on my lands, tenements, and hereditaments, in the same manner 
as the several legacies, given, devised, and bequeathed in and by my 
last will and testament, are charged and made payable ; and do desire 
that my executors, or the survivor of them, or the executors of such survi- 
vor, will then pay the same to the said William Henry Wray: and I do 
further direct and desire my said executors to expend and pay annually 
such sum as they, or the survivor of them, shall judge fit and proper, 
during the minority of my said grandson, for and on account of his main- 
tenance, education, and advancement in the world, not exceeding, in any 
one year, the sum of 250/.: and I do also hereby give, devise, and be- 
queath to my wife, Elizabeth Wainman, 500/., over and besides what I 
have given and devised to her by my said will and testament, charged 
and chargeable in the same manner as therein mentioned.” 

The Vice Chancellor declared by his decree, that the plaintiff, William 
Henry Wray, the infant, was entitled to the two legacies or sums, of 
4000/. and 6000/., given by the will and codicil of the testator, subject to 
such contingencies, 1f any, as they might be subject unto. 

Against that part of the decree the principal defendant appealed. 

Mr Shadwell and Mr Bickersteth, for the appellant. Atthe time when 
the codicil was made, the daughter was dead ; and the infant plaintiff, being 
her only child, could alone become entitled, under the will, to the 4000/, 
The effect of the will, therefore, was the same as if it had bequeathed to 
the plaintiff a legacy of 4000/., payable to him at twenty-one. The codicil 
gives him a larger sum, which is also payable at twenty-one, and is accom- 
panied with the additional advantage of an annual payment for mainten- 
ance. The intention of the testator could not have been that the legatee 
should take both sums ; and there is no rule of law or construction which 
will give him both sums, unless the court is satisfied that the testator 
meant him to take both. Allen wv. Callow, 3 Vesey, 289. Ridges »v. 
Morrison, 1 Bro. C. C. 389. 

Where this testator intended that a legatee under the codicil should 
take accumulatively, he has used express words for that purpose: the 
legacy of 5001. to the widow, is directed to be over and above what he 
had given her by his will: the presumption, therefore, upon the words of 
the will, as well as upon the reason of the thing, is, that the 60007. was not 
intended to be given to the infant in addition to the 4000/, 

Mr Horne and Mr Barber for the infant. The legacy given by the 
will, and that given by the codicil, are not of the same amount, and are 
not given in the same manner ; the former is not given to the plaintiff as 
an individual, and he takes it merely by the accident of his being the only 
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child of the testator’s daughter ; the latter is bequeathed to him by name, 
and is the bounty of the testator towards a particular object of affection. 
None of the circumstances, therefore, are to be found here, which have 
sometimes induced the court to hold, that a testator, who has in form 
given twice, did not mean to make two distinct gifts. Benyon v. Ben- 
yon, 17 Vesey, 41. Currie vy. Pye, 17 Vesey, 462. Hodgesv. Peacock, 
3 Vesey, 735. Part of the 4000/. might be applied for the maintenance 
and advancement of the infant before he attained twenty-one ; the 6000/. 
is not payable, unless he attains his full age. 


The Lorp Cuancetitor. If the mother made no appointment, and this 
infant, being her only child, died under twenty-one, those who repre- 
sented him would take the 4000/., he being, at his mother’s death, next of 
kin to her in consanguinity. 

Mr Shadwell, in reply. For the purpose of the present question, it is 
not necessary to consider what the plaintiff might claim, not as a direct 
legatee, but as next of kin to his mother, under the last clause in the dis- 
position of the 40002. That clause-could take effect only in the event of 
his dying under twenty-one: and it is not under it that he now claims. 
The present question is, whether he is entitled to claim the 40002. under 
the gift to the children of the testator’s daughter, and also the 60004. 
which the codicil bequeaths to him by name? We do not seek to substi- 
tute a contingent for a vested legacy ; for, whatever be the interest of the 
plaintiff in the 40002., his interest in the 6000/. is, at least, as great. The 
direction for maintenance must be considered as giving him a vested inter- 
est in the gift. 


The Lorp Cuancettor. Under the last limitation expressed in the will 
concerning the 4000/., the infant, immediately upon the death of the tes- 
tator, would have become entitled to the 4000/. absolutely, as the sole 
next of kin in consanguinity of his deceased mother. If he had died a 
few months after the testator, the mother being then dead, and having 
made no appointment, the 4000/. would, nevertheless, have been his, and 
would have gone to his personal representative. The sum bequeathed by 
the codicil is not payable till the legatee attains twenty-one. This legacy 
of 60001. cannot be taken as a satisfaction of the legacy of 4000/.; because 
a legacy payable to the infant plaintiff, when he attains twenty-one, cannot 
take away from him the right toa sum of money, which, in the events that 
happened, vested in him absolutely at the moment the testator died. 

Decree of the Vice Chancellor affirmed. 


Mackenzie v. Mackenzie. 


2 Russell, 262. 


July 18, 1826.—Legacies given bya codicil, held to be additions to, and not substitutions for, 
legacies given by the will to the same legatees. 


WILLIAM MACKENZIE, formerly of the Island of St Vincent, in 
the West Indies, but being then resident in England, made his will, which 
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contained the following bequests ;—‘‘ 1 give to Margaret Lincoln, of the 
Island of St Vincent’s aforesaid, the sum of 1500/. sterling. I give to my 
reputed son, Alexander Mackenzie, the sum of 5000/. sterling, to be paid 
to him on his attaining the age of twenty-four years, but with full power 
for my executors, at their discretion, previously to apply all or any part or 
parts of the same principal sum, or the interest thereof, in or towards his 
maintenance, education, or advancement in the world. To my nephews, 
Roderick Murchison and Kenneth Murchison, I give the sum of 2000/. 
sterling each : to my nieces, Jannetta Murray and Barbara Murray, I give the 
sum of 20001. sterling each, to be paid to them respectively on their respec- 
tively attaining the age of twenty-one years: to my aunts, Mary Walcott and 
Mary Mackenzie, I give the sum of 400/. each, to be paid to them within 
twelve months from my death : and I give the sum of 1000/. to Watkins 
Williams Massie and Robert Sutherland, upon trust, to lay out the same 
at interest, upon government security, and pay the dividends thereof to 
my sister, Barbara Murray, wife of Colonel Robert Murray, or permit 
her to receive the same for her own separate use, independent of her hus- 
band, during their joint lives, and, in the event of her surviving him, to 
transfer and pay the said principal money or stock purchased therewith, 
and any interest remaining due thereon, to her my said sister absolutely; 
but, if my said sister shall die before her husband, then, on her death, the 
said sum of 1000/., or the stock purchased therewith, and any interest 
due thereon, to be transferred and made over to her two daughters, Jan- 
netta Murray and Barbara Murray, in equal shares, if both living at their 
mother’s decease ; but, if only one of them shall then be living, the whole 
to be transferred and made over to such one daughter. To my friends, 
Robert Sutherland and Thomas Patterson, I give the sum of 100 guineas 
each, to purchase a ring or trinket, as atoken of my regard. All the rest 
and residue of my estate and property, both real and personal, whatso- 
ever and wheresoever, after satisfying my debts and legacies aforesaid, 
and any legacy or legacies I may give by any codicil to this my will, and 
except as after-mentioned, I give, devise and bequeath to my brother, 
Lieutenant-General Alexander Mackenzie, his heirs, executors, adminis- 
trators and assigns, should he be alive at the period of my death ; but 
should his death precede mine, my will and desire is, that the respective 
legacies or principal sums before given to my reputed son, Alexander 
Mackenzie, and to my nieces, Jannetta and Barbara Murray, shall each be 
considered as doubled in amount, and twice the amount of the sums be- 
fore given to each of them be paid accordingly ; and the whole residue of 
my property, both real and personal, remaining after satisfaction of the 
said legacies, with such increase as aforesaid, and also after satisfying any 
legacy or legacies I may give by any codicil or codicils to this my will, 
and except as hereinafter mentioned, I give, devise and bequeath to my 
nephews, Roderick Murchison and Kenneth Murchison, their heirs, exe- 
cutors, administrators and assigns, share and share alike, as tenants in 
common, if they shall be both living at the time of my decease ; but in 
case of the death of either of them in my lifetime, then I give and bequeath 
the whole of such residue unto the survivor of them, his heirs, executors, 
administrators and assigns, absolutely and for ever. And I do hereby 
declare my mind and will to be, that interest at the rate of 5 per cent per 
annum shall be paid and payable upon the several pecuniary legacies here- 
inbefore mentioned, from the time of my death until the same shall be 
respectively paid and satisfied, according to the directions of this my will: 
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Provided always, and I do hereby expressly declare, that nothing herein- 
before contained shall be considered to extend to or be construed as ope- 
rating upon any landed or real family property or estates to which I may 
become entitled, in the event of my brother, the said Alexander Macken- 
zie’s dying in my life time ; but I do hereby, as far as I at present or here- 
after may have any power or authority so to do, expressly give and devise 
the same family-property, and every part thereof, with the appurtenances, 
and all my estate and interest therein, of what nature, kind, or quality 
soever the same may be, unto my aforesaid nephew, Roderick Murchison, 
his heirs and assigns, to hold the same to my said nephew Roderick 
Murchison, his heirs and assigns, &c. &c. ;—and, in case the said Roderick 
Murchison should happen to die in my lifetime, then I give and devise 
the said landed or real family-property and estates, so far as I now or 
hereafter may have any power or authority so to do, and all my estate 
and interest therein, of what nature, kind or quality soever, unto my 
aforesaid nephew, Kenneth Murchison, his heirs and assigns, &c.” 

The testator appointed his brother, Alexander Mackenzie, and his 
friends, Robert Sutherland and Thomas Patterson, his executors; but, if 
his brother should die in his lifetime, he appointed his nephews, Roderick 
Murchison and Kenneth Murchison, to be executors with Sutherland and 
Thomas Patterson. 

Some time afterwards, the testator made the following codicil, dated the 
23d of October, 1819. 

‘‘Whereas I, William Mackenzie, at present of the city of Florence, in 
Italy, being desirous of making thismy codicilto my last will and testament, 
executed by me before leaving England, but the date whereof I am not able 
at present precisely to ascertain; and also being desirous that this my now 
codicil should be taken and duly held as part and parcel of my last will 
and testament, I do therefore give, grant, and bequeath as follows: first, I 
give and bequeath to my sister, Mary Massie, and to my half brother, 
Hugh Scott, andto my half sister, Georgiana Scott, severally andrespectively, 


and bequeath to my nephews, Roderick Murchison, and Kenneth Murchison, 
and to my nieces, Jannetta Murray, and Barbara Murray, severally and 
respectively, the sum of 2000/. like sterling money, each; thirdly, I give 
and bequeath tomy sister, Barbara Murray, wife of Colonel Robert Murray, 
my brother-in-law, the sum of 30002, like sterling money; and to the said 
Colonel Robert Murray, my brother-in-law, likewise the sum of 30007. 
like sterling money, together with my ready money, notes, or bills, con- 
yertible into money, that may be found in my possession at the time of my 
death, and also my carriages and horses of any kind, and my gold wateh; 
fourthly, I revoke the legacy bequeathed in my aforesaid last will and testa- 


ment to my aunts, Mary Walcott and Mary Mackenzie, and, in lieu thereof, .. ° 


ae 


the sum of 1000/. sterling money of Great Britain, each; secondly, I give, ~ 


I give and grant and hereby bequeath to each of them respectively an — 


annuity of 150/. sterling money as aforesaid, say 150/. sterling to each, 
annually for life, with the benefit to the survivor of the whole sum of 300. 
sterling, for her life; fifthly, I give and bequeath to my reputed son, Alex- 
ander Mackenzie, by Margaret Lincoln, the sum of 5000/. like sterling 
money, on his attaining the age of twenty-four years; sixthly, I hereby 
eonfirm an annuity to the said Margaret Lincoln, of 200/. of like sterling 
money, executed by me on a certain deed or instrument of writing of my own 
drawing, and do hereby desire and will that the same be confirmed, giving 
and granting to her the the said annual sum of 200/. sterling, for her life, 
and also the sum of 1000/. like sterling money, as a legacy, to be paid after 
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my death to her, over and above and exclusive of any former provision made 
by me for her in my last will and testament; and, finally, charging all my 
estates, real and personal, with the said several legacies and annuities, and 
in all other respects confirming the said last will and testament above men- 
tioned, I do hereby will and direet that this codicil shall be taken as part 
thereof to all purposes, and with full effect.” 

A few days after the date of this codicil, the testator, William Mackenzie, 
died. Sir A. Mackenzie, and Robert Sutherland, the two executors resid- 
ent in England, proved the will. Doubts having arisen whether the legacies 
given to some of the legatees by the codicil were added to or substituted for 
those .given by the will, a bill was filed by and on behalf of Alexander 
Mackenzie, Roderick Murchison, Kenneth Murchison, Barbara Murray 
the younger, Jannetta Sutherland formerly Jannetta Murray, and Barbara 
Murray the elder, who were legatees named both in the will and codicil, 
against Sir A. Mackenzie, as the heir at law, residuary devisee, and one 
of the executors of the testator, and against Robert Sutherland, the only 
other executor resident within the jurisdiction. The bill stated, among 
other circumstances, that a considerable part of the debts charged upon the 
testator’s estate at St Vincent had been paid off between the execution of 
the will and that of the codicil; and that it was the testator’s intention, as 
appeared by the codicil itself, and by parol evdence which could be adduced, 
that the legacies respectively given to the plaintiffs by the codicil should be 
in addition to those given by the will. The prayer was, that the whole 
of the legacies given by the will and codicil, and the interest due thereon, 
might be raised and paid out of the testator’s real and personal estate. 

The defendant, Sir A. Mackenzie, denied that it could be shown, 
either by the codicil itself, or by parol evidence, to have been the intention 
of the testator, that the legacies given by the codicil should be in addition 
to those given by the wills; and he insisted, that parol evidence of such in- 
tention could not be received, and that the question must be decided merely 


f upon the construction of the will and codicil. 


The only witness, who could have given parol testimony as to the inten- 


_. tion of the testator, died before the cause was at issue; so that no question 


arose respecting the admissibility of the evidence. 

At the hearing of the cause, on the 11th of December 1821, the Vice 
Chancellor made a decree, declaring, that the legacies given by the codicil 
to «¢ Alexander Mackenzie, Roderick Murchison, and Kenneth Murchison 
‘ respectively; to Jannetia, the wife of Robert Sutherland, and Barbara 
Murray, thedaughter, respectively; and also to Barbara Murray, the elder 
wife of Robert Murray, were in addition to the legacies given to them b ; 
the will, &c.;?’ and, the defendants, Sir A. Mackenzie and Robert Suther- 
land, not admitting assets of the,testator sufficient for the payment of the 
peor of the testator’s debt and legacies, the necessary accounts were di- 
rected. 

The defendant, Sir Alexander Mackenzie, appealed from this decree. 

Mr Horne and Mr Pemberton, for Sir A. Mackenzie. We do not 
mean to break in upon the established rule, that, where a sum is given 
simpliciter by a will, and a sum to the same amount is given by a codicil 
the last legacy must be regarded as an addition to the first, and not a sub- 
stitution for it. All that we contend for is, that this rule does not apply 
in the special circumstances of this case. The testator, having forgotten 
the date of his will, and being anxious to make considerable alterations in 
some of its provisions, has bequeathed, by the codicil, to, four or five af. 
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the legatees precisely the same sums which he had previously given them 
by his will; while, in other instances, the bequests are either much larger 
or entirely new. No cause is assigned in the codicil for the reduplication 
of those legacies, which are of the same amount as the legacies given to 
the same legatees in the will; and as the same motive existed in both cases, 
only one benefit can be presumed to have been intended. Hurst v. Beach, 
5 Mad. 358; Barclay v. Wainewright, 3 Ves. 462. Where the testator 
intended that the legacies’ given by the codicil should be in addition to 
those given by the will, as was the case with respect to the legatee named 
Margaret Lincoln, he has expressly said so; a circumstance which raises a 
presumption against the claim of the plaintiffs. Allen v. Callow, 3 Ves. 
289. The testator has also used language which incorporates the codicil 
with the will, and then the presumption is, that two legacies of the same 
amount, given in the same instrument, are substitutes the one for the other: 
This case is similar to Benyon v. Benyon, 17 Ves. 34; where two legacies 
of equal amount were given simplciter to an infant, the one by a will, and 
the other by a codicil; and the latter was held by the Master of the Rolls 
to be a substitution for, and not a reduplication of, the former. 

Mr Hart, Mr Shadwell, and Mr Miller, for the plaintiffs. The general 
rule undoubtedly is, that legacies given by different instruments are cumu- 
lative, and not substituted for each other. To this effect were the opinions 
of all the judges in the case of Hooley v. Hatton, 1 Bro. C. C. 389(a). Be- 
sides, the legacies given in the codicil to the plaintiffs are not, in every 
instance the same with those which are given to them in the will. Those 
given in the codicil to Alexander Mackenzie and Barbara Murray the el- 
der, are different from those given by the will. Alexander Mackenzie 
might never have lived to become entitled to the 5000/. given by the cod- 
icil; no interest becomes due upon it till twelve months after the testator’s 
death; and till the legatee attained his age of twenty-four, no portion of it 
could have been employed, as part of the 5000/. given by the will is di- 


rected to be, for his maintenance, education, and advancement. The dif- ~ 


ference between the legacies given to B. Murray the elder by the will and 
codicil is still greater, the sums are unequal in amount, and are put under | 
a different species of management. Besides, all the circumstances in this 
case show it to have been the testator’s intention to make these legacies 
cumulative. He has, by his will, expressly reserved power to himself to 


(a) In this report of Hooley v. Hatton, the codicils of Lady Isabella Finch are not set forth in ‘ 
the order in which they ought to stand. 

By an extract from the registry of the prerogative Court of Canterbury, it appears, that the 
legacy given to her maid was in these words: “I give to my woman, Lydia Hooley, five hun- 
dred pounds, to be paid to her within three months after my decease.” 

The first codicil was in these words : 

** October 28th, 1769.—This codicil I add to my will. T give one thousand pounds to Lydia 
Hooley. “ CECILIA ISABELLA FINCH.” 

The second codicil was as follows: “1, Lady Cecilia Isabella Finch, do desire this paper 
wiiting may be accepted and taken as a codicil to my will. I give to my servant, Lydia Hooley, 
over and besides what | have left her by my will, an annuity of 121. per annum for her life, to 
be paid quarterly, on the usual days of payment, the first of the said payments to commence on 
the first of the said days which shall happen after my decease. WLady Isabella Finch further 
‘orders the sum of 601. to be paid to Rebecca Hooley. — 

; « CECILIA ISABELLA FINCH.” 
Note by Mr Miller. 


Vou. II.—-O 
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grant future legacies. Margaret Lincoln had a provision secured by 
deed, which is a sufficient reason why the codicil should expressly declare 
the gift to her not to be adeemed. In the end of the codicil, his will is 
again directly confirmed. In addition to this no case is to be found, where, 
in the instance of a will and a single codicil only, a legacy given simplici- 
ter by the codicil, of equal amount with a legacy given by the will, has 
been held to be substituted for it. In all the decided cases, as Moggridge 
y. Thackwell, 1.Ves. Jan. 475; Coote v. Boyd, 2 Bro. C. C. 521; Allen 
». Callow, 3 Ves. 289; Barclay v. Wainewright, 3 Ves. 465; Duke of St 
Albans v. Beauclerck, 2 Atk. 635;(a) there have been more codicils than 
one. The reason is obvious. In the case of one codicil and a will, the 
testator can scarcely make a mistake; but, in making subsequent codi- 
cils, the testator refers frequently only to the will; and the preceding codi- 
cils made by him may not have been in his contemplation. 

Mr Garatt appeared for the trustees of Jannetta Murray. 


,The Lorp Cuancettor.(5) With respect to two of these legatees, the 
legacies given to them by the will and codicil are not the same, viz. those 
given to Alexander Mackenzie and Barbara Murray the elder. The le- 
gacy given to A. Mackenzie by the will is, ‘* the sum of 5000/. sterling, 
to be paid to him on his attaining the age of twenty-four years, but with 
full power for my executors, at their discretion, previously to apply all or 
any part or parts of the same principal sum, or the interest thereof, in or 
towards his maintenance, education, or advancement in the world.”? The 
legacy given by the codicil is in these words: ‘I give and bequeath to my 
reputed son, Alexander Mackenzie, by Margaret Lincoln, the sum of 
50001. like sterling money, on his attaining the age of twenty-four years.”’ 
Now, though the testator probably thought that he was giving in the codi- 
cil a legacy of the same amount and having the same qualities as the legacy 
given in the will, yet, as the Jegacy given by the codicil does not carry 
interest till twelve months after the testator’s death, and does not become 
payable till the legatee shall have attained the age of twenty-four, which 
he might never reach, and as no part of either the principal or interest is, in 
the mean time, applicable to his maintenance, education, or advancement, 
(as the legacy given by the will was),—I am bound to hold, that the two 
legacies, given by the will and by the codicil, are not the same either in 
nature or in amount; and if so, I am not at liberty, according to the rules 
of this court, to declare the one to be a substitution for the other. 


(a) Part of this‘case cannot be correctly reported. In Atkins, vol. ii. p. 638, Lord Hardwicke 
is made to say, “ There is another law in the digest, &c.’? His Lordship could hardly have 
expressed himself to the effect he is there reported to have done. The law there quoted has no 
connection with the subject to which it was applied. It relates not to double legacies given by 
the same or different instruments, but to cases where the amount of the legacy given has been 
different in duplicates of the same will. This is put beyond all doubt, by the quotation imme- 
diately afterwards ascribed to Lord Hardwicke, a part of which the reporter has inadvertently 
omitted. As given by the reporter it stands thus: “De duobus exemplariis. Binz tabula 
testamenti, eodem tempore exemplarii causa script, ejusdem patris familias proferuntur, &c.” 
After “ exemplarii causa scripte,” the words ut vulgo fieri solet” ought to be added. 

Mr Sanders, in his edition of Atkins, has introduced in a note a passage from Browne’s Report 
of Hooley v. Hatton, in which Lord Bathurst makes Lord Hardwicke quote from Gothofred 


what he must have quoted from the text. The quotation is taken, not from the Commentator, 
but from the law itself, 


Note by Mr Miller. 
(d) Ex relatione Mr Miller. 
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The same reasoning applies still more strongly to the legacies given to 
Barbara Murray the elder. By the will the testator gives 10004. to trus- 
tees for her benefit, with a direction to them to pay the interest to her 
during her husband’s life, and, in case she should survive her husband, to 
pay the principal and interest to her absolutely. By the codicil he gives 
and bequeaths to her personally the sum of 30002. The two legacies, 
therefore, differ materially from each other both with regard to amount 
and management. : 

Then there remain the legacies to Roderick Murchison, Kenneth Mur- 
chison, Jannetta Murray, and Barbara Murray, to each of whom 20002. 
is given by the will. and the same sum by the codicil. But then, I ob- 
serve, that the legacies of 2000/. each, given by the will, are expressly 
directed to bear interest from the time of the testator’s death; whereas, 
in those given by the codicil, nothing is said about interest, and, conse- 
quently, no interest begins to accrue till twelve months after the testa- 
tor’s death. Here, then, there is one distinction between the two sets of 
legacies, which, though the testator may not have been aware of it, this 
court has distinctly recognised. 

It is true, on the other hand, that the testator has expressly declared 
that the legacy given by the codicil to Margaret Lincoln should be ‘ ex- 
clusive of any former provision’? made by him for her in his last will and 
testament; and, if there were no other facts connected with this will and 
eedicil, it might be difficult to say what weight ought to be attached to 
the words used concerning that bequest. But there are other circumstan- 
ces, which, it seems to me, lead to a contrary inference. In the first 
place, I observe, that by the will he bequeaths to certain persons all the 
rest and residue of his real and personal estate, after satisfying ‘¢ my debts 
and legacies aforesaid, and any legacy or legacies I may give by any 
codicil to this my will.”? Then, in the beginning of the codicil, he ex- 
pressly refers to the will itself: and, in the conclusion of it, he “in all 
other respects confirms the said last will and testament above mentioned.” 
I also observe that these four legatees were peculiar objects of the testa- 
tor’s bounty. To one of them, Roderick Murchison, he has, as far as he 
could, devised his family estate, after the death of his brother, Lieute- 
nant-General Alexander Mackenzie; and by his will he also specifically 
provides, that, should the death of Alexander Mackenzie precede his own, 
«¢ the respective legacies, or principal sums before given to my reputed 
son Alexander Mackenzie, and to my nieces Jannetta and Barbara 
Murray, shall each be considered as double in amount 3”? and, in that 
event, he also gives to these two other legatees, Roderick Murchison and 
Kenneth Murchison, the whole residue of his property, real and personal, 
after payment of the legacies given by his will, or whick might be given 
by his codicil. : . CUR 

Taking all these circumstances into consideration, it is too much for me 
to say, that the legacies given by this codicil are not in addition to those 

iven by the will. In cases of this kind, there is always a degree of 
doubt and difficulty, greater or less; and it depends entirely upon the 
judge, before whom the case comes, to say, what he conceives the inten- 
tion of the testator to have been. Upon the whole, my opinion is, that, 
in this instance, the legacies given by the codicil must be taken to be 
additions to those given by the will. 

Appeal dismissed. 


108 CONDENSED ENGLISH 


Between The Marquis of Bute and Earl of Dumfries, 
Plaintiff, and Sir William Augustus Cunynghame and 
others, Defendants. 


2 Russell, 275. 


June 26,27; July 1,8, 11, 1826.—The purchaser of an estate, A., in order to secure the payment 
of the purchase money, executed a deed, by the first part of which another estate B. was mort- 
gaged for the whole sum, and by the latter part of which, the estate A. was also mortgaged as 
a further and collateral security : Afterwards the two estates became the property of two dif- 
ferent persons, who respectively derived title from the purchaser: Held, upon the words of 
the deed, and the circumstances of the transaction, that the estate B. was the primary security, 
and that, as between the owners of the two properties, the estate A. was not to be resorted to 
for the payment of any part of the mortgage debt, till the estate B. was exhausted. 

A father covenanted, upon the marriage of a younger son, to grant a perpetual annuity or rent 
charge of 6001., to be issuing out of an estate which consisted principally of collieries ; and the 
deed granting the annuity was to contain a covenant that the grantor, his heirs, executors, 
administrators, and assigns, would make good the deficiency, if the produce of the estate should 
not be sufficient to answer the annual payments: by his will the grantor gave to his executors 
asum of 15,000/., upon trust, out of the interest thereof to make good, at the end of every 
year, any deficiency of the collieries to answer the annuity, and, at the end of each year, to: 
pay the surplus of the yearly interest to certain persons therein described ; the profits of the 
estate charged with the annuity were, in some years, not sufficient, and in others much more 
than sufficient, to pay the 600/. a year: Held, that the persons interested in the surplus of the 
15,0002. could not claim compensation out of the surplus profits of the collieries in prosperous 
years, for that portion of the interest of the 15,0001. which had been applied in discharge of 
the annuity in those years when the profits of the collieries were not sufficient to satisfy the 
annuity completely. 


EDWARD WORTLEY, as tenant in common and partner with Lord 
Ravensworth and Mr Bowes, was seised in fee or possessed of one undi- 
vided third part of various freehold and leasehold hereditaments in the 
counties of Northumberland.and Durham, which consisted principally of 
coal mines: and he had a like interest in the horses, engines, boats, and 
other chattels and effects employed in working and managing the col- 
lieries which were carried on for the benefit of the copartnership. In 
1755, he made his will, whereby he devised all his lands, tenements, and 
hereditaments, goods and chattels, in the counties of Northumberland and 
Durham, unto Earl Gower and Sir Matthew Lamb. their heirs, executors, 
administrators, and assigns, upon trust, to convey and dispose of the same 
in such manner as his daughter, the Countess of Bute, should direct or 
appoint; and, in default of such appointment, upon trust, to manage and 
carry on the coal trade with his partners: and, for that purpose, he con- 
ferred upon them various powers and authorities. The moneys arising 
from the sale of this property were ultimately to be laid out in land; but, 
ull fit purchases were found, they were to be invested in real or govern- 
ment securities. Mr Wortley died in 1761. 

In June 1763, Lady Bute, in exercise of the power so given to her, di- 
rected the trustees of her father’s will to sell all the collieries, and shares 
of collieries and coal mines, stock in trade, lands, and hereditaments, in 
the counties of Northumberland and Durham, which were yested in them, 
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unto her husband, John Earl of Bute, at the price of 41,1662. 18s. 73d. 
To carry into execution the agreement thus entered into with Lady Bute 
and the trustees, Lord Bute filed a bill against her and them, and against 
his second son, James Archibald Stuart, who was entitled, in tail mail in 
remainder, expectant on his mother’s decease, to the lands which were 
to be purchased with the moneys to arise by the sale of the Northumber- 
land and Durham property. In that suit a decree was made, which 
ordered, that, upon the Earl of Bute’s paying to the trustees the sum of 
41,166/. 18s. 74d., with interest, at four per cent, from the 3lst of 
December 1762, in lieu of the rents and profits of the estates, collieries, 
and effects which he had so agreed to purchase, all proper parties should 
join in a conveyance and assignment of the premises, and that the trustees 
should be at liberty to invest the said sum, with the interest, in the pur- 
chase of bank annuities, until they could find proper purchases or real se- 
curities, wherein to invest the same. 

The master, by his report dated the 31st of May 1764, certified, that 
the purchase money and interest amounted to 43,500/2., and that the trus- 
tees had proposed before him, that this sum should be placed out at inte- 
rest, on a mortgage of a real estate belonging to the Earl of Bute, situate 
in the counties of Bedford and Hertford; that he had approved of the 
title to that estate ; that Lord Bute had further proposed and agreed, that 
the purchase money should be charged also upon the collieries and pre- 
mises in Northumberland and Durham, as a eollateral security ; and that 
he, the master, had approved of the proposal. 

The report was confirmed ; an order was made, authorising the parties | 
to carry into execution the proposal of which the master had approved ; 
by an indenture of the same date with the report, the Northumberland and 
the Durham property was conveyed to lord Bute; and, on the following 
day, the lst of June, Lord Bute, asa security for the purchase money, 
~ executed a mortgage deed, which had been settled and approved by the 
master. By this last indenture, Lord Bute, in consideration of the sum of 
43,5007. which he had agreed to pay for the purchase of the collieries, 
demised estates in Bedfordshire and Hertfordshire to Earl Gower and Sir 
Matthew Lamb, their executors, administrators, and assigns, for the term 
of a thousand years. The clause of demise was followed by a proviso for 
the cesser of the term, on the payment of the mortgage debt at the times 
therein mentioned, and by a covenant for title, a covenant for further 
assurance, a covenant against all incumbrances except a mortgage of 
12,0002. created’by a former owner of the property, and a covenant for 
payment of the 43,5002. and interest. 

<¢ And this indenture further witnesseth,”’ continued the deed, ‘that, 
in pursuance of and obedience to the decree, order, and reports mentioned 
in and recited by the said indenture of bargain and sale before mentioned 
and referred to, and in pursuance and performance of the agreement or 
proposal of the said John, Earl of Bute, therein also mentioned, and for 
the further, better, and more effectual securing the said sum of 43,5002, 
and such interest for the same, at such times and in such manner as is 
- mentioned and expressed in the said proviso or condition hereinbefore 

mentioned for the redemption of the said hundred, manors, and other 
the premises in the said counties of Bedford and Hertford, hereinbefore 
mentioned and intended hereby to be granted and demised, and by way 
of collateral security for the same,’ &c. ; and, after these introductory 
words, the deed proceeded to demise the freehold collieries and premises 
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in Northumberland and Durham to Earl Gower and Sir Matthew Lamb 
for a term of 500 years : then, ‘‘ for the better and more effectual securing 
the payment of the 43,500/. with interest,” it assigned the leaseholds ; 
and lastly, it assigned, ‘for the purpose of the aforesaid,” the money, 
debts, stock, and personal chattels belonging to the collieries. A proviso 
followed, that «upon payment, by the Earl of Bute, his heirs, executors, 
administrators or assigns, unto Earl Gower and Sir Matthew Lamb, their 
executors, administrators, or assigns, the sum of 43,500/., together with 
such interest for the same, at such place and times, and in such manner as 
is mentioned, limited, and appointed in and by the proviso for redemption 
hereinbefore set forth, touching the said premises in the counties of Bed- 
ford and Hertford, this indenture, and every thing herein contained relat- 
ing likewise to the freehold and leasehold premises in the counties of Nor- 
thumberland and Durham, and the several sums of money, debts, stock 
of coals, goods, chattels and effects last mentioned, or intended to be here- 
by granted and demised and assigned respectively, shall cease, determine, 
and become absolutely void.” 

In November, 1766, Lord Bute, previous to, and in contemplation of, 
the marriage of Lord Mountstuart, his eldest son, executed articles of 
agreement, by which he covenanted to convey all his estates in Scotland, 
and in the counties of Hertford and Bedford, to certain uses, under which 
he himself was to be tenant for life; with remainder to Lord Mountstuart 
for life : with remainder to the first and other sons of the marriage in tail 
male; and it was declared, that the settlement was made, ‘as to the here- 
ditaments situate in the counties of Bedford and Hertford, subject to the 
sum of 43,500/., then due on a mortgage thereof, and interest for the same, 
by indenture, bearing date to the Ist day of June 1764.”’ Lord Bute 
covenanted to keep down the interest of his mortgage during his life. 
There was no similar covenant-on the part of Lord Mountstuart. 

The marriage took place, but no formal settlement was ever made in 
pursuance of the articles. 

In 1778, Lord Bute, upon the marriage of Sir Charles Stuart, one of 
his younger sons, covenanted, by articles of agreement, dated the 18th of 
April 1778, to grant, convey, and assure to proper trustees, upon certain 
trusts, for the benefit of the intended husband and wife and their children, 
a perpetual rent-charge of 600/. per annum, to be issuing out of and 
charged upon all'the collieries, hereditaments, and premises in the coun- 
ties of Northumberland and Durham, which had been conveyed by the 
indenture of the 3lst of May 1764: and it was stipulated that the deed 
for settling or securing the annuity should contain a covenant on the part 
of the Earl of Bute, his heirs, executors and administrators, to make good 
the deficiency, if the produce of the estates, on which the annuity was 
charged, should not be sufficient to answer it completely. 

On the 11th of May 1778, Lady Bute and her second son executed a 
deed of appointment, under which Lord Bute became entitled absolutely 
to 19,000/., part of the 43,500/. secured by the mortgage. 

The Earl of Bute made his will, dated the 23d of May 1789, whereby 
(after reciting, that, by articles of agreement of the 18th of April 1778, 
he had covenanted to charge the collieries, lands, and hereditaments in 
Northumberland and Durham with a perpetual yearly rent charge of 6002., 
and that, in the settlement of that annuity, a covenant should be inserted 
on the part of him, the Earl of Bute, his heirs, executors, and administra- 
tors, for making good any deficiency in the produce of the estates out of 
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which the annuity was to issue) he gave and devised all his freehold and 
leasehold lands, collieries, and premises in the counties of Northumber- 
land and Durham, to trustees, their heirs, executors and administrators, 
upon trust, in the first place, to make and execute a proper grant of the 
annuity of 600/., and, subject thereto, for his wife, during her life, and, 
after her decease, upon certain trusts for the family of his second son. 
Then, after reciting the deed of appointment of the 11th day of May 1778, 
he gave and bequeathed that sum of 19,0002. «to his executors upon trust, 
to lay out and invest the sum of 15,0002, part of the 19,0007, upon 
government or real securities ; and, out of the interest and dividends there- 
of, at the end of each and every year, to make good any deficiency of his 
said estates in the counties of Northumberland and Durham, to answer the 
aforesaid clear annuity or yearly sum of 600/., charged upon and payable 
out of the said estates ; and upon further trust, at the end of each year, to 
pay the surplus of the yearly interest of the said trust funds or securities, 
beyond what should have been called for and exhausted in making good the 
deficiency of the said estates to answer the annuity of 6002.,’’ to his son, 
Lord Mountstuart, during his life, to be applied in such manner as he 
should think fit, for the benefit of his younger children for the time being; 
and from and after his death, the testator directed that the surplus inte- 
rest or dividends of the said trust funds or securities, beyond what should 
from time to time be applied in making good the deficiency of his said 
estates to answer the annuity of 6002, should be paid to or divided among 
all and every or any one or more of the younger children of his son, Lord 
Mountstuart. , 

Lord Bute died in March 1792. The Hertfordshire and Bedfordshire 


property, known by the name of the Luton estate, went to his eldest son, ~ 


Lord Mountstuart, afterwards first Marquis of Bute, as tenant for life ; and, 
upon his death in 1814, it devolved to the present Marquis, as tenant in 
tail. They had kept down the whole of the interest of the mortgage 
debt of 43,5007. Lady Bute enjoyed the Durham and Northumberland 
property from March 1792 till her death, in 1794 ; when it went to the 
family of the Earl’s second son, and, finally, became vested in Mr Wortley. 

The annuity of 600/., charged on the collieries, having fallen into ar- 
rear, the widow and son of Sir Charles Stuart filed a bill in 1808, praying 
that an account might be taken of the rents, profits, and produce of the 
estates and property in the counties of Durham and Northumberland, 
and also of the interest of the 15,000/. and that the arrears of the annuity 
might be satisfied, and the future payment of it secured. By the 
decree made at the hearing of that cause, on the 20th of January 
1809, certain accounts were directed to be taken; and it was ordered, 
that it should be referred to the master to inquire into the amount of 
the saving or surplus, from tittie to time, made from the income arising 
from the freehold and leasehold collieries and estates in the counties of 
Northumberland and Durham, over and above what was sufficient to pay 
the said annuity of 600/., and the necessary expenses, and to inquire 
also into the application of such savings or surplus, from time to time, 
_. from the death of John Earl of Bute, and of the debt, if any, which had 
*. been contracted, from time to time, by Sir William Augustus Cunyng- 
hame (the trustee in whom the collieries were vested), for the purpese of 
renewing the leases, and otherwise relating to the collieries and estates, 
and whether any thing, and what, remained due in respect of such debts. 

The parties interested in the annuity, thinking it more for their adyan- 
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tage to resort immediately to the 15,000/., did not prosecute the accounts 
or inquiries directed by this decree, except so far as to ascertain the amount 
of the arrears due tothem. ‘The master made a separate report of these 
arrears ; and, on the 14th of April 1813, the court ordered the Marquis of 
Bute to pay two sums, one of 50/., and another of 6412/. 10s., for arrears 
of the annuity down to. Michaelmas, 1812; but the payment was 
to be without prejudice to any claim of the Marquis of Bute, or 
any other person or persons, in respect of the application of any part of 
the rents and profits of the freehold and leasehold collieries and estates of 
John, Earl of Bute, in the counties of Northumberland and Durham, 
which were applicable to the payment of the annuity, and which it should 
thereafter be made to appear had been otherwise applied, or to any pro- 
ceedings in the cause, which the Marquis of Bute, or any other person 
or persons; upon application to the court, should be authorised to institute, 
in order to make good such claim, or to any other suit which he or they 
might be advised to institute for that purpose. 

The Marquis had, from time to time, applied the interest of the 15,0007. 
for the benefit of his younger children ; and he paid these two sums out 
of his own estate. 

The bill was filed by the present Marquis of Bute, his own right, and 
as the personal representative of his father, against the parties interested 
either in the Northumberland and Durham property or in the 15,0001. 
The plaintiff insisted, that the mortgage debt of 43,500/. was charged 
equally upon the Luton estate, and upon the hereditaments and premises 
in Northumberland and Durham, that the burthen ought to be apportioned 
between the two properties according to their respective values ; and that 
the owners of the collieries ought to repay to him their share of the inte- 
rest which had been paid on the mortgage since the death of the Earl of 
Bute. He also alleged, that the profits of the estates and collieries in 
Northumberland and Durham had been amply sufficient both to pay a due 
proportion of the interest on the mortgage, and to satisfy the annuity of 
600/. a year, but that a great part of these profits had been employed in 
extending and improving the collieries, and in opening and winning new 
mines, so as to exhaust the monies out of which the annuity ought. to have 
been kept down ; that, if the clear profits of these premises had been in 
some years insufficient for the payment of the annuity, they had in other 
years exceeded the amount necessary for that purpose; and that the 

surplus profits of one year ought to be applied to make good the deficien- 

eies of other years. The substance of the prayer was, that the estates in 
the counties of Bedford and Hertford, and the collieries, estates, and pre- 
mises in the counties of Northumberland and Durham, might be declared 
to be equally charged with the mortgage debt of 43,500/., and to be lia- 
ble to contribute to the payment of the principal money, and to keeping 
down the interest thereof, in proportion to their respective values ; that, 
if it should appear that, in any year or years since the death of John 
Earl of Bute, the rents and profits of the collieries, estates, and premises 
in Northumberland and Durham, had been insufficient for the payment 
of the annuity of 600/., but that in other years they had been more than 
sufficient for that purpose, then the surplus profits of these collieries, 
estates, and premises in some years might be applied to make good the 
deficiencies of the rents and profits arising from them in other years ; and 
that various accounts connected with the alleged rights of the plaintiff 
might be taken. 

Mr Wortley, by his answer, insisted, that the collieries and premises 
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in Northumberland and Durham were to be resorted to for payment of 
the principal and interest of the mortgage debt, only in case the estates 
in Bedfordshire and Hertfordshire should become an inadequate security ; 
that, ‘* though the interest of the 15,0007. was applicable, at the end of 
each year, to making good any deficiency in the rents and profits of the 
Northumberland and Durham property to answer the annuity ; yet the 
surplus profits, arising in any one year from these collieries and estates, 
were not liable to make good the deficiencies of any other or preceding 
years ; and that, when, after any failure, the same collieries and estates 
again yielded any income, such income ought to be applied in discharging 
any debt which had been previously contracted in carrying on and making 
necessary improvements in the collieries, and in reimbursing the partners 
the amount of any previously accumulated profits which they had expended 
in werking or improving them.” He further stated, that, previously to 
1802, the income arising from the collieries was more than sufficient to 
answer the annuity of 600/., and that the surplus thereof was invested in 
the public funds, for the benefit of the persons beneficially entitled under 
the will of the Earl of Bute; but that, from 1802 to 1816, they had 
yielded no profit ; that, in consequence of the state of the pits belonging to 
the collieries and for other reasons, it was considered necessary by the 
partners to work a new pit; that the expenses attending that undertaking 
and other improvements of the collieries, and the renewals of the leases 
under which some parts thereof were held, had consumed not only all the 
receipts from the collieries, but the greater part of the former surplus profits, 
and had obliged the partners to borrow large sums of money upon the 
security of the same collieries and estates ; and that the Northumberland 
and Durham property had, by these means, been rendered inadequate to 
pay the annuity of 600/., which, consequently, became payable out of the 
15,0007. 

It was also stated in the answers, that the Luton estate had been bought 
by Lord Bute only a few months before his purchase of the collieries ; that 
he had paid 94,700/. for it ; and that the yearly rental of it, at the time of 
the purchase, was 2659/. 

The Vice-Chancellor, by his decree made on the 12th of July 1819, 
dismissed so much of the bill as sought to have the estates in the counties 
of Bedford and Hertford, and the collieries, estates and premises in the coun- 
ties of Northumberland and Durham, rateably charged with the mortgage 
debt of 43,500/., and declared liable to contribute to the payment of the 
principal money, and keeping down the interest thereof in proportion to 
their respective values ; and also so much of the bill as sought to have the 
inquiries and accounts consequent thereon : and his Honour did declare, 
that the collieries, estates, and premises were liable, in each and every 
year, to the payment of the perpetual rent-charge of 600/., before any 
claim could be made upen the interest of the sum of 15,0002. : and his 
Honour dismissed, likewise, so much of the bill as sought to have it re- 
ferred to one of the masters to ascertain what had been paid by the late 
Marquis of Bute out of his own estate for, or in respect of the said annuity, 
and to have what he so paid repaid to his personal representatives out of 
the rents and profits of the collieries, estates, and premises in the coun- 
ties of Northumberland and Durham ; and.also so much of the bill as 
sought to have an account taken (previous to the account taken under the 
decree in the suit of Stuart v. Bute) of all sums of money arising from 


the said collieries, estates and premises, as well those held in partnership, 
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as those of which John Earl of Bute was solely seised and possessed, 
which had been received by, or come to the hands of, Sir William 
Augustus Cunynghame, or any other person or persons by his order, &c.: 
and his Honour did order, that it should be referred to the master to 
take an account of all sums of money arising from the said collieries, 
estates, and premises, as well those held in partnership as those of which 
the said Earl was solely seised and possessed as aforesaid, which had been 
received by, or come to the hands of, Sir William Augustus Cunynghame, 
or any other person or persons by his order, or for his use, subsequent to 
the account taken in the last-mentioned cause ; and also to take an account 
of all suas of money, arising from the aforesaid respective collieries, 
estates, and premises, received by, or come to the hands of, James Archi- 
bald Stuart Wortley, or any other person or persons by his order, or for 
his use, subsequent to the said account, and of the application and dispo- 
sition of all and every such sums of money as should be found to have 
been so received by or for the use of the said Sir William Augustus Cunyng- 
hame and James Archibald Stuart Wortley; and, in taking such accounts, 
the master was to distinguish the receipts and payments of each year : 
and his Honour further dismissed so much of the bill as sought to have 
an account taken of the rents and profits of the collieries, estates, and 
premises received by Mary Wortley Countess of Bute in her lifetime, 
and the inquiry consequent thereon—and so much thereof as prayed that, 
in taking the aforesaid account of the rents and profits of the collieries, 
estates, and premises, whereof the Harl of Bute had been solely. seised or 
possessed, all such payments and disbursements might be disallowed as 
should appear to have been made on account of new adventures, and not 
for the customary and necessary expenses of the collieries, estates, and 
premises; and that Sir William Augustus Cunynghame might be charged 
with all sums of money, which might have been received by him, if the 
collieries, estates, and premises had been properly managed and conducted 
—and also so much of the bill as prayed that, if it should appear, on the 
taking of such accounts, that, in any year or years since the death of 
John Earl of Bute, the rents and profits of the said collieries, estates, 
and premises, down to the account taken in the cause of Stuart v. Bute, 
had been insufficient for the payment of the annuity of 600/., but that in 
other years they had been more than sufficient for that purpose, then that 
the surplus profits of the said collieries, estates, and premises in some 
years might be applied to make good the deficiencies of the said rents and 
profits in other years ; but such dismissal of the bill, as last aforesaid, was 
to be without prejudice to any question which might arise as to the ap- 
plication of the rents and profits of the collieries, estates, and premises, 
of which such accounts were thereby directed to be taken: and it was 
further ordered, that the bill should be dismissed as against ‘the defend- 
ants, the representatives of John Earl of Bute, the representatives of 
Lady Bute, and the representatives of Sir Charles Stuart, with costs. 

The plaintiffs appealed against so much of the decree as directed any 
part of the bill to be dismissed. 

Mr Horne, Mr Sugden, Mr Pepys, and Mr Sidebottom, for the plaintiff. 
As the 43,500/. was the price of the collieries, the purchased estate 
would have been, in the natural course of things, the primary security for 
the payment of the purchase money; and it was only on account of the 
fluctuating nature of that property, that another estate was pledged to the 
vendor. But the same deed, which pledges the Luton estate, makes the 
collieries equally subject to the charge. If, then, a man buys anestate A., 
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and gives the seller a mortgage on another estate B., and also on the newly- 
purchased estate A., for the amount of the purchase money, must not those 
estates, as between different persons taking them under the mortgagor, 
contribute, according to their respective values, to the discharge of the 
mortgage debt? It is true that the mortgage of the collieries is stated to be 
‘<for further, and better, and more effectually securing the sum of 43,5002.” 
and it is described as being “‘by way of collateral security:” but « col- 
lateral security”? means concurrent security, notsecondary and auxiliary. 
Wherever there are two securities, the one must be collateral in relation 
to the other; and each is for further, and better, and more effectually securing 
the payment of the debt, Carter v. Barnardiston, 1 P. Wms. 505. Hen- 
ningham v, Henningham, 2 Vern. 355. In Aldrich v. Cooper, 8 Ves. 
382, freeholds were mortgaged; and by the same deed, the mortgagor, 
for better securing the payment of the debt, covenanted to be admitted to 
certain copyholds, and to surrender them to the mortgagee; yet it was held, 
that the copyholds were not merely a subsidiary security, but were charged 
primarily in the same degree with the freeholds.(a) 


(a) Gwynne v. Edwards. 


June 27, 1825.—A person mortgages freehold estates ; and, two months afterwards, he surren- 
dered copyholds to the use of the mortgagee, to secure the same debt; in a suit, after the death 
of the mortgagor, for the administration of his assets, the freeholds were sold with the consent 
of the mortgagee, and, the personal estate having been exhausted, the mortgage debt was, by 
order of the Court, satisfied out of the proceeds of the freeholds: Held, that the specialty 
creditors of the mortgagor were entitled to stand in the place of the mortgagee against the 
copyholds, to the extent of the sum which the mortgagee had received from the freehold 
estate. 


John Bennett Popkin, by deeds of lease and release, dated the 23d and 24th of October 1782, 
mortgaged a freehold estate. On the 23d of December 1782, he surrendered certain copyholds 
to the use of the mortgagee as a security for the same mortgage debt. 

In a suit by creditors for the administration of Popkin’s estate, the personalty having been 
exhausted, his freehold property was sold under the direction of the Court, and with the consent 
of the mortgagee ; and, out of the proceeds of the freehold estates, the mortgagee, by an order 
dated the 31st of July 1822, was paid his debt of 51191. 15s. 7d. 

The residue of the proceeds of the real estate was insufficient for the payment of Popkin’s 
specialty creditors; and the only question was, whether these creditors were entitled to have 
the debts due to them satisfied out of the copyholds to the extent of 5119]. 15s. '7d., which the 
mortgagee had received out of the money raised by the sale of the freeholds. 

Mr Heald and Mr Bickersteth, for the plaintiffs, relied on the authority of Aldrich v. Cooper, 
8 Vesey, Jun. 382. The mortgagee had here two funds to resort to, the freeholds and the copy- 
holds ; the specialty creditors had only the freeholds ; and that fund, after payment of the mort- 
gagee, was not sufficient to satisfy their demands. To the extent, therefore, to which their sin- 
gle fund had been exhausted, they were entitled to claim against those copyholds which had 
been liable to the mortgage debt. q hers: 

or other parties in the same interest. 

- ee acer who were entitled to the copyholds subject to the mortgage, 
argued, that this case was distinguishable from Aldrich v. Cooper in two points. First, in Aldrich 
y. Cooper, the copyholds were made liable to the mortgage debt by the same instrument which 
charged the freeholds; so that there was no ground for supposing that the freeholds were meant 
to be the primary fund for the satisfaction of the mortgage, and that the SOS oe we 
only a subsidiary security. Here, on the contrary, the freeholds alone were charged in the i 
instance; and the copyholds were not made liable, except by a distinct instrument, execute 
some months after the first creation of the mortgage. ‘These copyholds, therefore, ought ee 
regarded as only secondarily liable, in case the primary fund—the ae a sire 
cient. Secondly, if the specialty creditors had sustained any injury by t an 7 re 
mortgage debt wholly out of the money raised by the sale of the freeholds, that modevol pay 
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The Lorp Cuancettor. In such eases as Aldrich v. Cooper, there is a 
reason for creating the mortgage of the freeholds and copyholds by distinct 
parts of the instrument, because copyholds and freeholds cannot be conveyed 
by the same set of words: but this mortgage of June Ist, 1764, is the only 
mortgage I have ever seen, in which two fee-simple estates were conveyed 
by similar operative words, in two different parts of the same instrument. 

The counsel for the plaintiff continued. The freeholds, which formed 
part of the Northumberland and Durham property, were connected with 
leaseholds, stock in trade, debts, and other personal chattels; and, as per- 
spicuity required that they should be conveyed in the same part of the in- 
strument with those leaseholds and chattels, it became necessary that the 
clauses conveying them should be distinct from the clauses conveying the 
freeholds in Bedfordshire and Hertfordshire. It may, perhaps, be observed, 
that there are in the mortgage deed no covenants with respect to the 
Northumberland and Durham property. The reason is, that the vendors 
could not expect or require any thing more than a simple conveyance of 
the estate which they had parted with theday before. The mortgage title, 
which was given tothem, wasthe same title whichthey hadsold. These cir- 
cumstances, in the nature of the Northumberland and Durham property, 
account for the particular frame of the mortgage deed. 

The Luton estate was alone an ample security. For, though the rental 
was only 2669/., a great part of the land was laid out for ornamental pur- 
poses, and was not applied to any profitable use; so that the value was much 
greater than in proportion to the rental: and, in fact, it had been recently 
purchased by Lord Bute for more than double the sum for which the mort- 
gage was made. The object of the parties, therefore, in including the 
collieries in the mortgage, could not have been to supply the deficiency of 
a primary security; they must have intended to throw the burden propor- 
tionally over both estates, instead of leaving it to be borne by one alone. 

The mortgagee unquestionably might have foreclosed both estates, or 
eitherofthem. Might he not have gone at once against the property in,Nor- 
thumberland and Durham? _ If so how can itbe contended that the collieries 
were not to be applicable to the payment of the debt, till after the Luton 
estate was exhausted? Were the right of the parties claiming under Lord 
Bute to be varied by the caprice of the creditor? What words are to be 


ment was the act, not of the mortgagee, but of the Courtitself; and they had no right to be 
indemnified, at the expense of the customary co-heiresses, against any consequences arising out 
of the orders of the Court. 

The Master of the Rolls (Lord Gifford). Aldrich v. Cooper governs this case; and the cireum- 
stance, that the mortgage of the cepyholds was by a transaction distinct from and subsequent to 
the mortgage of the freeholds, does not constitute any solid ground of difference. Both estates 
were intended to be a security for the same sum: the mortgagee had a right to go against either 
or both: and, his demand having, by the direction of the Court, and as the more convenient 
mode of payment, been satisfied out of the freehold property, the specialty creditors are entitled 
to have raised, by sale of the copyholds, the sum which the mortgagee received out of the 
freeholds. 


The decree was, 

‘* His Lordship doth declare that the customary or copyhold premises, comprised in the sur- 
render, dated the 23d of December 1782, are (subject to the life estate of Mary Popkin therein) 
liable to the payment of the specialty debts of the testator to the extent of the sum of 51190. 15s. 7d. - 
the amount ascertained by the master’s report to be due to the estate of Albany Wallis on mort-°— 
gage of the freehold estates of the said testator, and of his customary and copyhold estates, and 


which has since been paid to the assignee thereof, pursuant to an order made in these causes.” 
Reg. Lib. 1824. A. 2045. 
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found in this instrument, which would have enabled Mr Wortley, in case 
the mortgagee had been proceeding to foreclose the collieries, to have called 
on Lord Bute to exonerate them? 

The declaration contained in the marriage articles of 1766, that the Luton 
estate was settled, ‘subject to the-sum of 43,500/., then due on mortgage 
thereof,”’ did not vary the rights of the parties. These words merely 
designated the actual circumstatces of the property. Lord Bute could not 
convey, or covenant to convey it, otherwise than as subject to that existing 
charge; and he would even have been exposed to imputation, if the mort- 
gage had not been expressly noticed in the articles. But it is impossible 
to infer, from this statement of a simple fact, that the mortgage debt was 
to be thrown exclusively on the Luton estate, and that the collieries were 
to be exonerated. Had such been the intention of the parties, there would 
have been an express proviso to that effect. Besides, in that deed, Lord 
Bute covenanted to keep down the interest of the 43,500/.; and it was 
natural that he should do so, for he was the owner of both estates. But 
Lord Mountstuart, who, upon the death of his father, was to become tenant 
for life of the Luton estate, did not covenant to keep down the interest. 
This difference is easily explained on the supposition, that the mortgage 
was not considered to be a burden falling exclusively on the Luton estate; 
and, therefore, a party taking that estate, but not taking the other estates 
which were equally subject to the charge, would not be made answerable 
for the whole interest. But if the mortgage was to be borne primarily by 
the Luton estate, no reason can be assigned, why Lord Mountstuart was 
not bound by a covenant to keep down the interest during his life. 

The claims of those, who have been, or now are, interested in the 15,0001., 
to have the sums, which they have paid in satisfaction of the annuity, in 
years when the produce of the collieries was not sufficient to meet this 
charge, reimbursed to them out of the excess of profits of subsequent years, 
depends on the articles of 1778 and the will of Lord Bute. By the articles, 
the annuity was made issuing out of the collieries; and, by his wili, he 
provided a fund to make good any deficiency in the produce of the col- 
lieries to answer the charge. In some years, the collieries have not yielded 
profits sufficient to pay the annuity; and the persons entitled to receive the 
annuity have unquestionably a right to come against the interest of the 
15,0001. at the end of every year. But, in other years, the profits of the 
collieries have been much more than sufficient to meet the payment of . 
6001. ; and, as the auxiliary fund was-provided to ensure regular payment 
to the annuitants, and not to exonerate the collieries from any part of the 
burden thrown upon them by the creation of the annuity, these surplus 
profits of prosperous years must be applied, before the proprietor of the 
collieries can derive any advantage from them, in making full compensation 
to theowners of the 15,0004. ‘ai 

Mr Pemberton, for parties interested in the 15,000]. The Solicitor 
General, Mr Shadwell, and Mr Bickersteth, for Mr Wortley. 

The nature of the transaction, the frame of the deed, and the instruments 
subsequently executed by Lord Bute, contain sufficient indications, that 
his intention was, that the whole of the mortgage should fall on the Luton 
estate. The mortgage of that estate was the security approved of in the © 
master’s office; the collieries were brought in voluntarily, and are stated _ 
to be a further and a collateral security. The Luton estate had been re-" 4] 

cently purchased, and there might not be that confidence in the title ni it, 
- “which usually attends lands that have been long in the possession of the 
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same family; the rental of it, after providing for the prior mortgage for 
12,0001., would have been hardly sufficient for the payment of the interest; 
and it was, therefore, desirable to bring into the security other property, 
which might be resorted to, when the primary pledge should be exhausted. 
The settlement of the Luton estate, made on the marriage of Lord Mount- 
stuart, was a settlement of it subject to this mortgage—that is, a settlement 
of the equity of redemption. On the other hand, when the annuity was 
charged on the Northumberland and Durham estates, in 1778, no notice was 
taken of any incumbrance affecting them. They seem to have been regar- 
ded as free from incumbrance; and so in substance they were, though not 
in form, since the Luton estate was an ample security for all that was due. 

As to the other question, we do not deny that the collieries are the 
primary fund for the payment of the annuity. But the testator has directed, 
in plain terms, that the interest of the 15,000/. should, at the end of every 
year, make good any deficiency in the produce of the collieries, to answer 
the yearly payments of 600/.; and it is only the surplus, which might re- 
main after these deficiencies were satisfied, that was given to the younger 
children of Lord Mountstuart. Each year, therefore, must be taken as 
forming a separate account; and when once it has been ascertained at the 
end of any year, that the profits of the collieries in that year are insufficient 
to pay the 600/., the interest of the 15,000/. must be had recourse to: but 
the persons interested in the surplus of the interest of the 15,000/. cannot, 
in respect of the payment thus made, raise a claim against the surplus pro- 
fits of any subsequent year. If the account were not to be concluded at 
the end of every year, and if the deficiencies of past years were to be con- 
sidered as charges upon the surplus profits of future years, the mutual rights 
of the parties would be involved in most perplexing intricacies. 

Mr Tinney, for other parties in a similar interest. 


The Lorp Cuancetior. The first question must be decided by the ef- 
fect of the deeds; regard being had to the contents of those deeds, and to 
the nature of the property which was the subject of disposition. 

Mr Wortley, the father of Lady Bute, was a partner in the coal trade 
with Lord Ravensworth and Mr Bowes. In his will, he described parti- 
cularly the lands and chattels connected with or employed in this trade; 
and, foreseeing that it might not be a very comfortable species of property 
for his daughter to possess, he gave power to sell it, directing that the 
money to arise from the sale should be invested in securities, till it was 
laid out in the purchase of land. It was thought more advisable that Lord 
Bute should be the owner of this property, and the partner in this trade, 
than that it should continue to belong to Lady Bute; and, accordingly, a 
proposition was made, that the property should be sold in pursuance of the 
powers given by Mr Wortley’s will, and that Lord Bute should become 
the purchaser. If the directions in Mr Wortley’s will had been strictly 
observed, the purchase money would have been paid, and would then 
have been laid out on mortgage or government securities; but, instead of 
taking that course, it was thought more convenient, that Lord Bute, hay- 
ing agreed to be the purchaser, should come to this court with a bill, and 
that the contract should be carried into execution under the sanction of 
the Chancellor. 

In that suit a decree was obtained; and the mode of completing the 
transaction adopted by the court was, that this property should be con- 
veyed to Lord Bute, and that he should, by mortgage, secure the purchase 
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money. Ifhe gave such a mortgage as the court approved of, the trans- 
action, passing over the actual receipt of the money, would terminate in 
the same result, as if the money had been first paid into court, and then 
invested in a real security. In the order of reference, in the master’s re- 
port, and in the order of the court authorising the execution of the plan 
which had been proposed, the transaction is represented in the same way, 
and is spoken of in the same language. 

The master reported that he had looked into the title to the Hertford- 
shire and Bedfordshire estates, of which a mortgage was proposed to be 
made, and that he approved of it; and that Lord Bute had farther propo- 
sed, that the premises, which he was purchasing, should likewise be sub- 
jected as a collateral security for the money which was to be charged on 
the Hertfordshire and Bedfordshire estates. When the proposal carried 
in is a proposal for a collateral security; when the proposal adopted is a 
proposal for a collateral security; when the proposal is directed to be ear- 
ried into execution by an order speaking of a collateral security; and 
when the instrument, carrying it into effect, purports to be by way of col- 
lateral security; can it be judicially held, that these words are to have no 
effect at all? 

When you consider that the property, thus made a collateral security, 
was held for the purpose of a trade or business, which was sometimes a 
gaining trade, and sometimes a losing one, it will not appear strange that 
a mortgagee should have said, «* I have no objection to take these mines 
and the things connected with them as a collateral security, provided I 
have another primary security, which will save me the trouble of having 
recourse to the former.” 

What would have been the course and mode of conveyance, ordinarily 
speaking, if this colliery property had been bought, and it had been the 
purpose of the parties that part of the consideration money should remain 
in the hands of the purchaser, on the security of the property itself? The 
conveyance to the purchaser would have been so made, that the vendor 
would still, under that conveyance, have been in the nature of a mortga- 
gee. That is not the course taken here. The first thing done is, to make 
a separate absolute conveyance of the estate of Lord Bute; having done 
this, a mortgage is then made of both estates in the most regular form. 
The Luton estate is first mortgaged; and then the parties, in obedience, as 
they recite, to the decree, order, and reports, proceed to convey the Dur- 
ham and Northumberland property as a collateral security. They do this 
by conveying, first the freeholds; next, the leaseholds; and, lastly, the 
stock, moveable chattels, debts, &c.; and there is no covenant in this latter 
part of the deed, of relating to this part of the property, except that, if the 
money be paid according to the proviso which is introduced in the mort- 
gage of the Luton estate, the term shall cease and be absolutely void. 

This case, therefore, differs from that of Aldrich v. Cooper. There 
the word collateral, which we find here, did not occur. In Aldrich ». 
Cooper, all the covenants related to both estates ; the purpose was to make 
both the freehold and copyhold subject immediately to the debt, though 
there were not means of making a legal conveyance of both. 

If Lord Bute had wished that both estates should be equally liable, I do 
not mean to say that he might not have made them so liable, or that, as 
between him and the mortgagee, Lord Bute would not have been, as to 
both, in the situation of a common mortgagor. But may not a man make 
a mortgage of two estates in such a way, that though the incumbrancer 
may go against both or either, yet, if the owner of the equity of redemp- 
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tion shall have created, in the mean time, two different titles to those 
estates, so that they shall go to different persons, the estate, which was 
the primary security, shall remain the primary security, as between the 
persons claiming under that mortgagor. 

Afterwards Lord Bute marries; and, on that occasion, articles are exe- 
cuted, in which Lord Bute must be considered, in equity, as a purchaser, 
at acertain price, of the stipulations there made for his children and 
grand-children. By these articles he settles his Scotch estates ; and, for 
the considerations therein mentioned, he settles also the Luton estate ; 


which Luton estate, so conveyed, is stated to be conveyed, subject to a 


mortgage for 43,5002. Now, without entering into the question, whether 
“im every case a marriage settlement, such as that is, and expressed in such 
language, is to amount to a contract, that a mortgage affecting several 


x, estates shall be a charge only on the settled estates, so as to free other estates 


from what previously was a common incumbrance ; yet, taking the whole 
matter together, is not that to be considered the meaning of the transac- 
tion which took place upon Lord Mountstuart’s marriage? . It has been 
said by the counsel for Lord Bute, that all parties had notice of the inden- 
ture of the Ist of June 1764, and, therefore, that they had reason to 
believe that both estates were charged, and that they dealt upon that sup- 
position. But of what did that notice informthem? Of nothing more 
than this—that one estate was directly pledged with all the regularities of 
mortgage, and that the other was indirectly pledged. Could the parties 
interested under the settlement of 1766 turn round upon Lord Bute, and 
say, “ You have brought into settlement the Luton estate ; you have told 
us, that you bringit into settlement, subject toa charge, the amount of which 
you expressly state to be 43,500/. ; but, now that the marriage has taken 
place, we tell you, that there are certain collieries belonging to you, 
which are also answerable to the mortgagee for the payment of that 
sum of 43,500/.; and we must now have an account of the propor- 
tionate value of those collieries, in order that we may obtain, with respect 
to that mort age, a relief which is not once alluded to in the articles under 
which we claim?” 

Taking the whole of this transaction together, and without venturing 
to lay down any general principle, it is my opinion, that, in this case, 
there is no right to that contribution towards satisfaction of the mortgage, 
which is prayed by the bill. 


ao P39 


July 1.—The Lorp Cuancettor. The second question in this ane 
related-to the annuity of 6007. The Vice Chancellor has said, that, till a 
certain account is taken, that point does not arise ; and he therefore di- 
rected a limited account. But it would be a great convenience to the 
parties to know what the law is, supposing a certain state-of facts to be 
assumed : for if the law is, as contended for on oneiside, the taking of the 
account may prove to be an useless expense. I shall endeavour, there- 
fore, to make an end of the cause, taking the result of the account hy po- 
thetically. 


_ Tt was admitted at the bar, that, in some years, the produce of the col- 
lieries had not been sufficient to answer the annuity, and that, in other 
years, they had been much more than sufficient for that purpose, 


July 8.—The Lory Coancettor. If I understand rightly the decree 
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of the Vice-Chancellor, he has declined to give any relief as to the demand 
made in respect to the annuity of 600/. a year, antecedent to the order 
of 1809 ; and he has gone on to direct an account of the profits of the col- 
lieries subsequent to 1809, for the purpose of determining hereafter what 
is to be done as between the interest of the 15,000/. and the produce of 
_the collieries since that time. If the decree was meant to dismiss the bill 
with respect to contribution between the collieries and the interest of the 
15,000/. before 1809, the first question will be, whether that part of the 
claim of the plaintiffs ought to be disallowed? and the other question will 
be, what is to be done with respect to the relief which is sought from and. 
after 1509? a 
a= 1 
July 11.—The Lorp Cuancrtior. In the deed, which is here the | 
grant of the annuity, Lord Bute covenanted to make good the deficiency: 
of the produce of the collieries to answer the annuity. That covenant 
would affect his general assets, and they would be answerable for the 
deficiency, independently of the directions in the will ; so that the words 
of the will must be looked at, not by themselves, but in conjunction with 
that covenant. 


The Lord Chancellor ultimately stated his opinion, that the plaintiff 
was not entitled to the relief which he prayed, with respect to the annuity, 
against the owners of the collieries. 


His Lordship doth order that the plaintiff’s bill do stand dismissed 
out of this court, without costs, and that the sum of 10/., deposited with 
the register on setting down the appeal, be returned to the plaintiff. 

Reg. Lib. 1825, A. 2143, Ps 
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Townshend v. Townshend. 


2 Russell, 303. 


ly 7, 11, 1826.—By conditions of sale, the purchase-money was to carry interest, a deposit of 
% shee 201. per cent was to be paid, and the auction-duty was to be borne equally by the purchaser 
e Sani the vendor: the purchaser paid only the amount of the deposit, and outvof it the auc- 


tioneer paid the whole of the auction-duty : Held, that the portion of the deposit, applied in 
discharge of the purchaser’s moiety of the auction-duty, was to be considered as an unpaid 
part of the purchase-money, and that the vendor was entitled to interest on it. 


ON the 21st of December 1810, some estates of the Marquis of Towns- 
hend were sold by auction. By the conditions of sale it was stipulated, 
that the purchasers were immediately to pay into the hands of the auc- 
tioneer a deposit of 20/. per cent., in part of the purchase-money, and 
were to take the timber at a valuation ; that, if the completion of the pur- 
chase should be delayed, the vendor was to have interest at 5/. per cent 
on the purchase-money and on the amount of the valuation of the timber ; 
and that the auction duty was to be borne equally by the purchaser and 
the vendor. Mr Wodehouse purchased several lots, at prices amounting 
in the whole to 27,420/., on which he paid a deposit of 5480/., and was 
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let into possession. The timber on these lots was subsequently valued at 
11002. 

Difficulties having arisen in making a title, the completion of the pur- 
chase was delayed. Under successive orders of the court, made ina suit 
instituted, after the marquis’s death, for the administration of his estate, 
Mr Wodehouse, from time to time, paid in various sums on account of 
his purchase-money. On the 23d of July 1818, an order was made, that 
he should be at liberty, on or before the 1st day of Michaelmas term, to 
pay in 17,890/., which was stated to be the residue of the purchase-money, 
and that thereupon a proper conveyance should be executed to him by all 
necessary parties. Afterwards the time for payment was enlarged, and 
the money was duly paid. ; 

In June 1822, the plaintifis, who represented the vendor, presented a 
petition, stating that the auctioneer had paid the whole of the auction- 
duty out of the deposit, and praying that Mr Wodehouse might be ordered 
to pay into court 399/. 17s. 6d., which was the amount of his moiety of 
the auction-duty on the lots purchased, with interest, at 5/. per cent. 

It appeared, by the affidavit of the auctioneer, that, shortly after the 
sale, he paid the whole of the auction-duty on the lots purchased by Mr 
Wodehouse out of the deposit of the vendor, and accounted to Lord 
Townshend for the balance only of the 5480/., after the auction-duty had 
been deducted. There had been no communication on the subject between 
the petitioner and the auctioneer. . 

The Master of the Rolls, Sir Thomas Plumer, made an order, that Mr 
Wodehouse should pay the sum of 399/. 17s. 6d., and also the sum of 
1797. 19s. 1d. for interest thereon. 

Mr Wodehouse appealed against so much of the order as directed him 
to pay interest. 

Mr Shadwell and Mr Rolfe, for the appeal. 

Mr Wodehouse admits that he is liable to pay his moiety of the auction- 
duty, and that he might have been called upon, not, indeed, by the ven- 
dor, but by the auctioneer or by the officer of the public, to pay it at an 
earlier period ; but the vendor has no right to make the payment for him, 
and then to charge him with the sum so paid, and interest on it at 5/. per 
cent. The vendor alleges, that, by the conditions of sale, he is entitled 
to interest on the residue of the purchase-money; that the payment of 
the auction-duty out of the deposit increased that residue by an unequal 

sum; that the purchase-money, therefore, is still unpaid by a sum equal 
to the moiety of the auction-duty, and that, by the conditions of sale, this 
balance is to carry interest. But every order made in the cause proceeds 
on.a different supposition. From the beginning, the purchaser has had 
credit, as against the purchase-money, for the whole amount of his de- 
posit. ‘The deposit was, by the conditions of sale, appropriated expressly 
to the satisfaction pro tanto of the price to be paid to the vendor; and 
neither the vendor nor the auctioneer had any right to apply it in dis- 
charge of a demand of a different nature, to which the purchaser was liable. 
Even if it had been unappropriated, the rule of law would have directed 
that it should be applied to the extinetion of a demand which bore inte- 
rest, rather than of a demand which did not bear interest; Clayton’s ease 
1 Merivale, 608. Brooke v. Enderby, 2 Brod. and Bing. 70. Boden- 
ham v. Purchas, 2 Barn. and Ald. 35. Marryatts v. White, 2 Starkie, 
10% Bosanquet v. Wray, 6 Taunton, 597. The deposit in the hands of 
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the auctioneer was still the money of the purchaser, and the auctioneer 
had no right to part with it; Edward v. Hodding, $ Taunton, 815. 

Mr Horne, contra. The acts, imposing the auction-duty, require the 
auctioneer to pay it within a given time, and authorize him to make the 
payment out of the moneys produced by the sale. When Wodehouse 
was declared the purchaser of the lots, he came under an obligation to pay 
the amount of the deposit, and also the moiety of the auction-duty; and 
the auctioneer, in satisfying the demands of the revenue out of the sum 
paid into his hands, did no mere than comply with the requisition of the 
legislature, and act according to the express stipulations of the contract. 
The consequence is, that a balance of 3997. 17s. 6d. of the purchase-money 
has, from that time to this, remained unpaid ; and, according to the con-_ 
ditions of sale, that balance must carry interest. 


July 11.—The Lord Chancellor affirmed the order of the Master of 
the Rolls, observing, that the sum paid into the hands of the auctioneer 
by the purchaser had been less, by the moiety of the auction-duty, than it 
‘ought to have been. ; 


Attorney General v. Morgan. 


2 Russell, 306. 


July 11, 13, 1826.—Trustees of a charity grant an improper lease of the charity lands, in which 
they covenant with the lessee for his actual enjoyment of the demised premises during the 
term: The court, in setling aside the lease, will order the indenture of demise to be cancel- 
led in toto, and will not leave the personal covenants of the trustees in force for the benefit 


of the lessee. 


IN this cause the information was filed to set aside a lease for ninety- 
nine years, which the feoffees and trustees of a charity had granted of an 
orchard, part of the charity lands, at a very low annual rent, The lease 
contained a covenant, from the trustees and feoffees, for the lessee’s actual: 
enjoyment of the premises during the term. When the cause came to a 
hearing before the Vice-Chancellor, the defendants made default ; and 
the relators took such decree as they could abide by. The decree, thus 
taken, contained a direction that the lease should be cancelled. 

The lessee appealed. 

Mr Agar and Mr Wakefield, for the appellant. Though this lease 
cannot be sustained so as to entitle the lessee to hold the charity lands ac- 
cording to the demise, the decree goes too far, in ordering it to be can- 
celled. ‘The trustees have entered into a covenant for actual enjoyment ; 
and the lessee has a right to make what use he can of that covenant. The 
court will protect the charity from loss ; but it will not protect trustees 
from their own covenants. To cancel the covenants of the trustees, is to 
do a favour to those who granted, and an injury to the lessee who accepted, 
this objectionable lease. The trustees and the lessee were in para delicto; 
and, though the charity must not be a loser by their misconduct, they 
must, as between themselves, be left to the consequences of theirown 
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The decree, therefore, must be so modified, as to leave the covenant is 
the trustees in force, or to secure in some way to the lessee wees 
vantage he may be able to derive from the personal obligations into whic 

entered. y 

Ten Heald and Mr Garratt for the relators, the respondents. The 
ground, on which such a lease as this is impeached in a court of 
equity, is one which extends to the whole of the contract, and to ss 
part of the instruments in which the contract is embodied. ‘To protec 
the charity, is the purpose for which the court interferes ; but, taking ju- 
risdiction of the question upon that ground, it interferes by annihilating 
the whole contract. There have probably been many cases, In which 
leases of charity lands, that have been avoided in this court, contained 
covenants similar to the one now sought to be protected; yet the course 
has always been, to order the lease to be cancelled, without exception or 
reservation. The covenant for actual enjoyment is a mere accessory to 
the substantial part of the contract ; and, the contract being annihilated, 
the accessory must follow the fate of the principal. A covenant to be 
guilty of a breach of trust, is, of all species of obligation, the one which a 
court of equity must be the most disposed to set aside. 

The Lord Chancellor remarked, that he was not aware that the 
point raised in this appeal had ever been decided. It was clear that the 
indenture of lease, so far as it was a demise of charity lands, could not 
stand: but it was a different question, whether the court would do any 
thing with the covenant of the trustees. 


On a subsequent day, his lordship stated that the decree ought to stand, 
and that there was no ground for the appeal. (a) 


Okeden v. Clifden. 


2 Russell, 309. 


July 29, 1826.—A testator devised <‘all my manors, messuages, and lands, tenements, and he- 
reditaments, whether freehold, leasehold, or copyhold, situate in the several parishes of 
Monckton Combe, Lyncombe, and Widcombe, and Walcot, and also in the city of Bath, or 
elsewhere in the kingdom of England;” he had no lands in England except in the places spe- 
cified in the will, but he had a large estate in Wales, in the county of Carmartl:en. 

Quere. Whether the devise passed the Carmarthen estate ? 


THE question in this cause arose upon the effect of a devise in the will 
of Lord Hawarden. The will bore date on the 16th of February 1799, 
and began in the following manner :— 

*¢ This is the last will and testament of me, the Right Honourable Corn- 
wallis Lord Viscount Hawarden, of Dundrum, in the county of Tipperary, 
in the kingdom of Ireland. Whereas, my three children, by my late wife, 
Miss Allen, are already, by divers settlements or otherwise, amply pro- 
vided for ; therefore, I trust, they will not look upon it as a mark of dis- 


(a) Ex relatione. 
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regard or want of affection towards them, that they are not particularly 
noticed under this my will. Jmprimis, I give and bequeath all and sin- 
gular the arrears of rent, interest, or other annually-increasing sums that 
shall or may be due and owing to me or my representatives, up to the time 
of my decease; and also all such sum or sums of money as may be due and 
owing to me, whether upon, bond or simple contract, at the time of my 
decease; and also all and singular my horses, carriages, cattle, household 
furniture, goods, implements, and utensils of household and husbandry, 
plate, linen, china, watches, rings, jewels, books, and all other my mova- 
ble chattel property that shall be, at the time of my death, in or about any 
cr either of my houses at Prier Park, in the parish of Monckton Combe, 
or in the parish of Walcot, in the kingdom of Great Britain, or at Dundrum 
aforesaid, or elsewhere in either of the said kingdoms of Great Britain or 
Ireland, unto my now wife Anne Isabella Lady Hawarden, her executers, 
administrators, or assigns, as and for her and their own absolute property; 
and as to, for, and concerning all my manors, messuages and lands, tene- 
ments and hereditaments, whether freehold, leasehold, or copyhold, 
situate in the several parishes of Monckton Combe, Lyncombe and Wide- 
combe and Walcot, and also in the city of Bath, or elsewhere in the king- 
dom of England, I give, devise, and bequeath the same, and every part 
and parcel thereof, with their and every of their rights, members, privi- 
leges, advantages, and appurtenances whatsoever, unto the Right Honoura- 
ble Charles Stanley, Baron Monck, and the Right Honourable John Monck 
Mason, both of the kingdom of Ireland, and George Edward Allen, of the 
city of Bath, aforesaid, and the survivor of them, and the heirs, executors, 
and administrators of such survivor, to held the same,” &c. upon trusts for 
sale. Out of the moneys arising from the sale, the trustees were to pay, 
first, the charges on the estates which should be sold; secondly, the testa- 
tor’s just debts and funeral expenses; and, thirdly, charges on the devised 
estates; and until such sales were made, the rents and profits were to be 
applied in keeping down the interest of incumbrances, and the surplus was 
to be paid to Lady Hawarden, for whose benefit, and that of the testator’s 
children by her, the ultimate trusts of the devise were declared. 

On the 24th of July 1803, the testator made a codicil to his will, in 
which, after reciting the words of the will, which expressed the devise to 
the trustees, he devised the same hereditaments to Mr Mason and Mr Byng 
on the same trusts. 

At the date of the will, and at his death, the testator had an interest in 
four estates; one, in Tipperary; the second, in Kilkenny; the third, in the 
county of Carmarthen, in Wales; and the fourth, in Somersetshire. 

The Tipperary estate, which was the principal property of the family, 
was settled on Lord Hawarden’s son by Miss Allen (his former wife), and 
the children of that son in strict settlement. The Kilkenny and Carmar- 
then estates, with some other lands, had been conveyed, by indentures 
bearing date in December 1798, to Mr Mason and another trustee, on 
trust, by sale or mortgage, to raise sufficient moneys to pay off, and, in 
the mean time, to apply the rents and profits in paying off, incumbrances 
on the Tipperary estate, and certain other debts; and, subject thereto, in 
trust for the testator in fee. 

The Carmarthen estate consisted of a manor and about 7000 aeres of 
land, with an old mansion-house, which for a long time had not been oc- 
cupied by any of the family. In the deeds of December 1798, it was 


’ 


126 CONDENSED ENGLISH 


[Okeden v. Clifden. ] 
deseribed as being in the county of Carmarthen and principality of 


Wales. 

The Somersetshire estate, which was worth about 40,000/., and con- 
sisted of a house in the neighbourhood of Bath, and lands in the parishes 
mentioned in the will, was vested in the testator in fee. 

The testator had no lands in Great Britain, except those in Wales, and 
in the parishes mentioned in the will. The Welsh property comprised a 
manor, but the English property did not. He had no copyholds. 

The testator had, by his former wife, Miss Allen, three children, all of 
whom were amply provided for. By his wife, Isabella, he had eleven 
children; and the only provision for her and them was her jointure of 1000/., 
Irish currency, and a charge of 10,000/., also Irish currency, secured on 
the settled estates. 

The trustees, who derived their title and power to sell under the will, 
contracted to sell the Carmarthen estate for 90,0002. The purchaser 
objected to the title, upon the ground, that the words “ or elsewhere in 
the kingdom of England,’’ did not pass the estate in Wales; and, a bill 
having been filed for specific performance, it was arranged between 
the parties, that the opinion of the court should be obtained upon a mo- 
tion to restrain the defendants from bringing an action for the recovery of 
the deposit. 

Mr Horne, Mr Preston, and Mr Pemberton, for the plaintiff. A de- 
vise of estates in the kingdom of England will pass estates in the princi- 
pality of Wales. Wales always belonged, in one sense, to the kingdom 
of England; for it was holden of the crown of England, 2 Inst. 195. 4 
Inst. 239, 240. 7 Rep. 21. Calorn’s case. Whitrong v. Blaney, 2 Mod. 
10. In the 11th year of Edward J., it was annexed and united to the 
erown of England. <¢ Divina providentia,”’ says the statutum Walliz, 12 
Ed. I. <* quee in sua dispositione non fallitur, inter alia suee dispensationis 
munera, quibus nos et regnum nostrum Anglicze decorare dignata est, ter- 
ram Wallize, cum incolis suis, prius nobis, jure feodali subjectam, jam sui 
gratia in proprietatis nostree dominium, obstaculis quibuscunque cessanti- 
bus, totaliter et cum integritate convertit, et corone regni predicti, tan- 
quam partem corporis ejusdem, annexuit et univit.?” The statute 27 Hen. 
VIII. c. 26. recites that “ Wales justly and righteously is, and ever hath 
been, incorporated, annexed, united, and subject to, and under the impe- 
rial crown of this realm, as a very member and joint of the same;’? and 
it enacts that the ‘said country or dominion of Wales shall be, stand, 
and continue for ever from henceforth incorporated, united, and annexed 
to and with this realm of England.”? Lord Coke, 4 Inst. 240, says, that, 
in the reign of Henry VIII., «by certain just laws, made at the humble 
suit of the subjects of Wales, the principality and dominion of Wales was 
incorporated and united to the realm of England.” In Vaudrey v. Pan- 
nel, 3 Bulstrode, 116, Lord Coke says, ‘by the statute 27 and 28 Hen. 
VIII., Wales is made parcel of thisrealm of England.”’ «Since the statute of 
12 Ed. I.,”” says Wingate, Maxims, p. 35, “ which incorporated Wales 
into England, and makes it parcel of England in possession, no protec- 
tion guia moratur in Wallia, will now lie: because Wales is now 
within the realm of England.’? Wales is unquestionably part of the 
kingdom of England, as England existed before the union with Scotland 
and Ireland. Even in acts of parliament, «¢ England” includes Wales: 
eOuacomll. c. 423%35 98. 

Therefore, the general terms used in this will must pass the lands in 
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the county of Carmarthen, unless they are restricted by plain words in 
the context. Chester v. Chester, $3 P. Wms. 55. Here there are no 
words to which a restrictive operation can be ascribed; and there is every 
reason to believe that the plain construction of the will is according to 
the intention of the testator. He had in his view a division of his 
property into two great classes—Irish estates and English estates; the for- 
mer were to go to the children of his marriage with Miss Allen, the latter 
were to be a provision for his family by his wife Isabella. The testator 
has commenced his will by saying, ‘¢ whereas my three surviving chil- 
dren, by my late wife, Miss Allen, are already, by divers settlements, or 
otherwise, amply provided for; therefore, I trust, they will not look 
upon itas a mark of disregard or want of affection towards them, that they 
are not particularly noticed under this my will.?? Would he have used 
such language, if it had been his purpose so to frame his will, as to allow 
his valuable Carmarthen estate, which was entirely at his own disposal, to 
descend to the eldest of his three children by Miss Allen? 

Some of the words which. occur in the devise cannct be satisfied except 
by the Carmarthenshire estate. He had no manors in England, but he 
had a manor in Wales. Upon the whole, there cannot be raised a doubt 
as to the construction of this devise, sufficiently strong to prevent a court 
of equity from compelling a purchaser to take the title. 

Mr Sugden, Mr Tinney, and Mr G. Sanders, contra. At the date of 
the will there was no kingdom of England, regarded as existing in a se- 
parate political capacity; and the testator must be considered to have used 
the phrase inaccurately, to denote the territory which, in point of local 
and geographical situation, is denominated England. Wales, though 
united politically to England, has not been included with it in one 
appellation referring to local boundaries. In popular language, as applied 
to denote local situation, an estate, situate in Wales, would not be 
described as being in England; at least it would not be so described by 
a person speaking in England, who was not contrasting local situation in, 
with local situation out of, the British dominions. In various acts of 
parliament, both ancient and modern, even after the incorporation of 
Wales with the English crown, England is denominated a kingdom, and 
Wales a dominion or principality. Such is the phraseology of the 5 Ann. 
ce. 5., and of the act of union with Scotland, as well as of various acts 
relating to the revenue and to the exportation and importation of com- 
modities. The very enactment of the 20 Geo. II. c. 42., that the 
phrases ‘‘the kingdom of England,” or ‘¢ England,” in any act of par- 
liament, should thenceforth be deemed to include the dominion of Wales, 
seems to be a recognition of the popular distinction. It is the practice 
of conveyancers, in framing deeds, to specify Wales separately from 
England; and trustees, who were directed to lay out money in the 
purchase of land or real securities in England, would act imprudently, 
if they invested it in Welsh purchases and securities. ‘The phrase 
<¢ or elsewhere in England,” is, therefore, (to say the least), of ambiguous 
import. : : ; 

Now, there are various grounds for presuming that it was not the inten- 
tion of the testator to pass the Carmarthen estate by this devise. In the 
preceding clause, he bequeaths all his movable property in the kingdom 
of Great Britain or Ireland; and, as he had not any property in Scotland, 
or any connexion with that part of the empire, he must have used the 
phrase ‘‘ the kingdom of Great Britain,” in order to include his personal 
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chattels in Wales: and, when he afterwards uses the more limited phrase 
of «the kingdom of England,’ it must be with a view to make the de- 
vise of the lands less comprehensive than his bequest of personal property 
had been. He has enumerated the English parishes in which he had pro- 
perty, but he has not specified any county ; and he says ‘or ae 
in the kingdom of England,” lest his enumeration of parishes mig tae 
have been quite accurate or complete. Is it likely that he Wea ave 
specified so minutely his comparatively insignificant property in Somer- 
setshire, if he had intended that the large Welsh estate should pass by the 
vague and loose expression of ‘¢ elsewhere in England? 

Little importance can be attached to the circumstance of his having used 
the word «* manors,’ though he had no manor 1n England. He had only 
one manor in Wales: he had no copyholds in either England or Wales, 
and yet the will mentions copyholds as well as manors. It is clear that 
the terms ‘all my manors, messuages,” &c. were used, not with specific 
reference to the particular species of property to which the testator was 
entitled, but as general words of description to include all his real es- 
tates in England. 

No inference can be drawn from the introductory statement concerning 
the ample provision made for the children of his former marriage. Part 
of that provision consisted of the Kilkenny estate, which he suffered to 
descend to his heir at law, subject to the charges created by the deed of 
1798 ; and there is every probability that he meant the Carmarthenshire 
estate, which had been included in the same general arangement, to take 
the same course. These two estates had been formerly comprised in the 
family settlements; it was only by means of a recovery, in which his eld- 
est son concurred, that the testator acquired a devisable interest in them; 
and he seems still to have regarded them as estates which were to descend 
to the inheritor of his title. 

The trusts for sale created by the will are, in material respects, differ- 
ent from the trusts for sale created by the deed; and the modes of apply- 
ing the proceeds of a sale, prescribed respectively by the two instruments, 
are very different. If the Carmarthenshire estate passes by this devise, the 
arrangement contemplated by the deed of 1798 must be very much dis- 
turbed; and very difficult questions will arise with respect to the mode in 
which the different incumbrances and charges are to be apportioned between 
the Kilkenny, the Carmarthenshire, and the Somersetshire estates. It is 
very improbable that the testator should have used the words <¢or else- 
where in the kingdom of England” in such a sense, as would subvert the 
elaborate settlement of his property, which had been completed only a short 
time before. 


The Lorp Cuancettor. In considering the effect of this devise, I 
look at the trust-deed of 1798, without the least diffidence of my right to 
do so; because, whether the general rules of law would or would not admit 
it as evidence on the question before me, it is that deed which determines 
what interest the deviscr had to devise. Now, in that deed, the Carmar- 
then estate is nowhere mentioned to be in the kingdom of England; it is 
spoken of as ‘ in the county of Carmarthen in the principality of Wales;’’ 
and the words, which describe the interest which Lord Hawarden had at the 
date of his will, are these: and asto the residue of the said estatesin the county 
of Carmarthen, in the principality of Wales, and in the said county of 
Kilkenny and kingdom of Ireland, &c. upon trust, to convey the same 
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unto and to the use of Cornwallis Viscount Hawarden, his heirs and assigns 
for ever.” eee FG eee 

To say the least, the words < or elsewhere in the kin dom of England’? 

are ambiguous; they may mean merely what is in Een chin: strictly speak- 
ing, and not in Wales, as another component part of the kingdom; and the 
more so, that the words, which the testator has used, are words which, in 
strict law, have no correct sense; for, at the date of the will, there was no 
kingdom of England. : 
_ When we recollect what passed in the house of lords: relative to lands 
in Brecon, where it was found, that, in the accounts of what was called 
the Britton Ferry estate, which was mentioned as situate in a certain 
Welsh county, were comprised the accounts not only of the estate situated 
in that county, but also of certain lands in an adjacent Welsh county(a), 
and the judges were of opinion that that evidence was proper to be receiv- 
ed; we cannot but see, that a great deal of evidence may be given as to 
this will, which may show, either the one way or the other, what the tes- 
tator meant should pass under the description of his estates in England. 
Suppose that there were accounts-of ‘his English estates,”? and that 
those accounts did not include his Welsh property, that fact, if known to 
the testator, would be material evidence on one side. If, again, accounts, 
described as accounts of his English estates, did include the Welsh estates, 
that circumstance would be material the other way. 

Lord Hawarden was tenant in fee both of the Kilkenny and Carmar- 
then estates, subject to the deed of 1798. He has allowed the Kilkenny 
estate to descend; and the argument founded upon that circumstance, in 
favour of not including the Welsh estate in the devise, becomes more 
potent, when we consider what sort of arrangement must be made, as be- 
tween the Kilkenny, the Carmarthen, and the Somersetshire estates, with 
respect to the payment of charges, incumbrances, and debts. Under the 
deed of 1798, the trustees were to pay the scheduled debts in such order 
as Lord Hawarden should direct; and, after his death, as they should 
think proper. A different order of payment is pointed out by the will. 
By the deed, all the rents and profits of the estates, until sales or mortga- 
ges are effected, are to be applied in payment of the debts; under the will, 
the rents and profits of the devised estates are to be applied in discharge 
of the interest of incumbrances, and the surplus is to be paid to his wife. 
So also with respect to the manner in which the Kilkenny and Carmar- 
then estates are to be sold; the Carmarthen estate, if sold under the will, 
cannot be sold in the same manner as the Kilkenny estate under the deed. 


I cannot compel the purchaser to take this title. 


Keeling v. Hoskins. 
2 Russell, 319. 


July 28, 1826.—A PARTY cannot refer for impertinence an affidavit 
filed in support of a motion, if, after that affidavit was filed, he has filed 


any affidavit in opposition to the motion. 


(a) Doe v. the Earl of Jersey, reported, when before the Court of King’s Bench, ini Barn. 


and Ald, 550. 
Vou; IlI.—R 
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The Attorney-General v. The Dean and Canons of Christ 
Church. 


2 Russell, 322. 


July 4, 6, 1826.—A testator, after devising lands on trust to constitute a grammar-school, directed 
that the trustees should have the management of it, and should appoint.a master and usher, 
and pay to them respectively 50L, a year, and 30/. a year; the trustees established a school, 
which, however, from mistake, was not conducted as a free grammar-school;, and, the rents of 
the charity lands having increased, an augmentation was made to the salaries of the master 
and usher: Held, that the trustees were entitled to have the sums paid in respect of this aug- 
mentation allowed them in their accounts, notwithstanding their error in the application of the 
charity, and the mention of salaries of a specified amount in the will. 


DR SMITH, in 1732, devised lands to the dean and canons of Christ 
Church, and their successors, on trust, to constitute and support a gram- 
mar-school in Portsmouth. The only directions in the will, with respect 
to the school, were, that the dean and canons should appoint a master and 
usher; that they should pay to the master 50]. a year, and to the usher 
30/7.; and that they should, from time to time, order and direct the ma- 
nagement of the school. 

About the year 1750, the dean and canons built a school-house, and ap- 
pointed a school-master and usher, whose salaries, in consequence of an 
increase in the rental of the property, they raised from 50Z. and 30/. to 
80/. and 60/. respectively. The school had not been conducted as a free 
grammar-school. 

An information having been filed in 1811,—charging, among other 
things, that the payments made by way of augmentation to the salaries of 
the master and usher were an improper expenditure of the revenues of the 
charity, and ought not to be allowed to the trustees,—a decree was made 
which declared, that the intention of the testator was to erect a free gram. 
mar-school, and directed an account of the rents and profits of the charit 
estates for six years before the institution of the suit. In taking this % 
count, the master had allowed to the college the salaries of 80/. ‘and 60/ 
which had been paid to the master and usher; but, upon an exce tion 
taken by the relators, the Master of the Rolls was of opinion, that anit the 
salaries of 50/. and 30/., specified in the will, should have been allowed 
and he disallowed the augmentations of 30/. and 207. Jac. Rep. 474. 637. 

The dean and canons appealed. Mr Shadwell and Mr Phillimore for 
the appellants: the Solicitor-General and Mr Pepys, for the relators. ; 


The Lorp Cuancettor. I'am of opinion that this is i 
which, according to the course of the corre the dean o oe of Christ 
Church ought to be called on to make good the difference between th 
salaries of 802. and 60/., which they have actually paid to the master a 
usher, and the salaries of 50/. and 307. mentioned by the testator Th 
will admits of a good deal of difficulty in the construction. It merel di. 
rects the trustees to appoint a master and usher, and to pay to the Bast : 
and usher certain salaries; but not a word is said as to the particular ok: 
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ner in which the school is to be constituted. The college did not consider 
that the school was to be a free grammar-school. The court has said that 
in this respect they were in error; for the decree declares, that the school 
ought to be a free grammar-school: and it is not sought to disturb that 
declaration. But though the information charges in the most express terms 
that the additional payments to the master and usher were a grossly im- 
proper and imprudent expenditure of the revenues of the charity, and 
though issue is joined on that point, the decree says nothing with respect 
to it; and I cannot find any good reason why the master and usher were 
kept before the court, nor do I see what is to be done with them hereafter. 
I am not of opinion that the direction in the will that the master shall 
have 50/. a year and the usher 30]. a year, is such a declaration of the 
testator’s intention as would make the allowance of larger salaries an abuse 
of the charity. The will does not contain any prohibition against in- 
creasing the salaries of the masters. The trustees are not only to consti- 
tute the school, but they are to order and direct the management of it: and 
it cannot be inferred from the direction that the master shall have 50/. a 
year and the usher 30/., that the trustees were not, under any change of 
circumstances, to increase these salaries. This record does not bring be- 
fore me a case in which no school has been established; it merely shows 
to me that the trustees have acted on a notion, which turns out to have 
been erroneous, that the school was not to be a free grammar-school: but, 
notwithstanding this mistake, much instruction may have been communi- 
cated by means of the school, though perhaps not to the proper objects 
alone; arid many young persons may have been here instructed in gram- 
mar ata diminished expence (though at some expence) to their parents. 
Now, if there be a fair and honest intention on the part of those who have 
the management and direction of a charity, it is not the habit of the court, 
though that intention should be founded in mistake, to hold trastees re- 
sponsible for acts so done, or to call back money which they have so paid. 
For these reasons, founded upon the will of the testator, and upon the 
course of the court, it appears to me, that the master was right in allow- 
ing to the college the payments of 80/. and 60/. made to the master and 
usher, and that the exception ought not to have been allowed. In that res- 
pect I must reverse the order of the Master of the Rolls. 


Crawshay v. Collins. 


2 Russell, 325. 


July, August, September, 1826.—A. being entitled, under a parol partnership agreement with 
B. and C., to three-eighths of the capital and profits of the business, became bankrupt, being 
at the time indebted to the partnership in respect of bills in which the partnership name had 
been used for his personal accommodation: the assignees claimed a share of profits made eub- 
sequently to the bankruptcy, while the continuing partners insisted, that the bankrupt’s inte- 
rest in the profits ceased at that time; in consequence of this difference, no settlement of ace 
counts between his estate and the partnership took place, and the assignees filed their bill; 
but B. and C., and afterwards C. alone, pending the litigation with the assignees, carried on 
the business for many years with the stock and capital which existed at the time of the bank- 
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ruptey, and stock and capital substituted in the usual course of trade for such former stock and 
capital, aided by the expenditure of considerable sums by C.: Held, 

That the assignees of A. were entitled to three-eighths of the profits which had been made or 
should be made until the concern was finally wound up, and to three-eighths of the money to 
be produced by the sale of what remained in specie of the capital and stock: 

That A.’s proportion of the profits was not to be lessened, nor the proportion of C. to be increas- 
ed, in respect of the debt which A. owed to the partnership, or of the money which C. brought 
into the business, beyond his share of the original capital. 

. Semble, Where a dissolution of a partnership for a term of years is set aside as fraudulent, after 
the expiration of the term, the business having been in the meantime continued, the partner, 
who had been improperly excluded, has a right to an account, not only till the end of the 
term, but till a final settlement takes place. 


IN September 1801, Collins, Noble and Boughton entered into a parol 
agreement to be partners in the business of pump and engine manufac- 
turers for an indefinite period. The capital, consisting of certain leasehold 
premises, tools, and utensils, money advanced by the partners, and sums 
allowed to Collins and Noble for the expence of two patents obtained by 
them respectively and used in the business, was fixed at 53331. 6s. 8d., 
of which three-eighths were considered as the share of Collins, three- 
eighths as the share of Noble, and two-eighths as the share of Boughton. 
On the 21st of July 1802, they agreed to diminish the capital by one-fifth: 
and, accordingly, Collins and Noble drew out, each, 400/., and Boughton, 
2662. 13s.4d. On the 7th of October 1803, Noble became bankrupt; and 
the advertisement of his bankruptcy appeared in the Gazette of the 7th of 
December 1803. At the date of the bankruptcy the value of the leasehold 
premises, tools, implements, and goods manufactured or in a state towards 
being manufactured, amounted to 3053/. 8s.; the money in their banker’s 
hands, to 35/.; the debts due to the partnership, to 65722. 1s. 11d.; and 
the debts due from it, to 26822. 11s. 9d. The sums brought in by Noble 
amounted to 43137. 12s. 4d.; the sums drawn out by him (including the 
400/.), to 29291. 5s. But, prior to the bankruptcy, he had also received 
1397/. 14s. 2d. in notes and bills drawn or indorsed in the partnership 
name for his private accommodation, and which Collins had been obliged 
to pay. ; 

The profits of the business up to the 7th of October 1813 were esti- 
mated at 30531. 2s. Odd. 

After the bankruptcy, and during the suit which was subsequently insti- 
tuted, Collins and Boughton, and afterwards Collins alone, carried on the 
business, and in particular continued to supply certain articles for the use 
of the navy under a very profitable contract, determinable on notice 
which the partnership had entered into with the commissioners of the 
Navy Board. The amount of the profits of the business thus carried on 
from the date of Noble’s bankruptey to the Ist of March 1810, was cal- 
culated by the master at 23,402J. 2s. 

: Assignees of Noble’s estate having been chosen, various communica- 
tions took place between them and Collins with a view to the settlement 
_ of pues claim on the partnership. Collins contended, that Noble’s 
rignt to a participation in the profits of the concern ought not to be carried 
beyond the 25th of December 1803, up to which time the accounts of 
stock had been taken, upon the appearance of the advertisement of the 
Be Peeys, and he was gue ide to pay immediately what should be 
Sore an account takén upon that principle. The assignees, on the 
» contended, that their right to share in the profits must con- 


CASES IN CHANCERY. 133 


[Crawshay v. Collins.] 


tinue till the final adjustment of the concern, and the payment of the 
balance due to them. To this principle of taking the accounts Collins 
refused to accede; though he offered to pay a gross sum in addition to 
the balance which might be found. due on an account taken on the princi- 
ple proposed by him. The negotiations for an amicable settlement were 
finally broken off in June 1804; and, on the 6th of August 1804, the as- 
signees filed their bill. 

The various proceedings in the suit, together with the minute details of 
the case, are stated in the reports of Mr Vesey, 15 Ves. 218. Mr 
Swanston, 1 Swanst. 40; 3 Swanst. 90; and Messrs Jacob and Walker, 
1 Jac. and Walk. 267. 

After a succession of references and reports, the cause was heard on ex- 
ceptions and further directions. 

The questions discussed in the repeated arguments, which took place at 
the bar, related principally to the following points: 

Whether the assignees were entitled to share in the profits of the con- 
cern after the bankruptcy of Noble; and whether such right of participa- 
tion, supposing it to exist, extended to all the profits which had been made, 
or should be made till the accounts of the business were finally settled and 
the balance due to them was paid, or ceased at any intermediate time sub- 
sequent to the bankruptcy: 

Whether the interest of the assignees of Noble in the profits of the part- 
nership after his bankruptcy was to be estimated at three-eighths of the 
whole, or was to be measured, from time to time, or at any time, by the 
proportion which the sum coming due to Noble, on a settlement of all 
his dealings with the partnership, would have borne to the sum com- 
ing due to Collins, or to the sum actually employed in carrying on the 
business: 

How far the proportional interest of the assignees in the profits of the 
concern was to be affected by the circumstances that Collins had em- 
ployed in it large sums of money, besides his original share of the original 
capital; and that the prosperity of the business had been produced by his 
personal labour, attention, and skill, during a long series of years, 
throughout the whole of which Noble and his assignees incurred no risk 
or trouble in respect of the trade, and contributed no capital to it, beyond 
the amount of the sum which Noble, at the time of the bankruptcy, 
would have been entitled to draw out, if the account had then been finally 
settled. 

In the argument, in addition to the authorities mentioned in the reports 
of Mr Vesey, Mr Swanston, and Messrs Jacob and Walker, the case of 
Smith v. De Silva, Cowp. 469, was cited. 


July 10.—The Lorp Cuancettor. This is a case of very great im- 
portance and of no small difficulty, and certainly has been felt by me as 
such, whenever I have looked at it. 

The bill was filed by three gentiemen, as assignees of the estate and 
effects of Mark Noble, a bankrupt, against William Collins and Thomas 
Boughton, who had been the partners with Mark Noble in a trade carried 
on in a manufactory; and I now proceed to state what has taken place 
in this cause, with a view to represent the circumstances of the case 
as they must be considered with reference to what may be pronounced 
to be the law, as it would have obtained, if, immediately after the dis- 
solution of the partnership, the rights of the parties had been ascertained 
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—with reference also to the fact that their rights were not then ascer- 
tained, and, up to this moment, are not ascertained—with reference 
to the nature of the business and the employment of the stock or capital 
in trade by the persons who continued, after the bankruptcy, to carry on 
the concern—and with reference to the conduct of the parties towards 
each other, after the partnership was dissolved by the bankruptcy, 
as affording or not affording a reason to apply a rule of law different 
from the rule which would be applicable, ifng such conduct had taken place. 
Here his lordship read several of the most material parts of the bill. ] 

The bill further represented, that the business was carried on upon a 
very extensive scale, and that at length Mr Noble became a bankrupt. 
Now, there are various ways of dissolving a partnership. It may be 
dissolved by effluxion of time, by bankruptcy, by death, by notice of dis- 
solution. And the question, which this case furnishes, is, in what man- 
ner, where there is a dissolution, (let that dissolution be by notice, by 
death, by effluxion of time, or by a party becoming bankrupt, and regard 
being had to the fact, that every partnership which is in one sense dis- 
solved, is in another sense not dissolved—that is to say, not dissolved till 
the partnership affairs are wound up),—the question, I say, is, How, 
under the circumstances of every case that can arise, and under the pecu- 
liar circumstances of this case, are the accounts to be taken? How are 
they to be taken, in case of death, by the executors and the surviving 
partners; in case of notice or of dissolution by effluxion of time, between 
the living partners; and in the case of bankruptcy, between the assignees 
and the other partners? 

The bill proceeded to state, that the share of the capital belonging to 
Mr Noble at the time of his bankruptcy was very considerable, and had 
ever since his bankruptcy been and still continued to be employed in the 
partnership business, in the same manner as it was prior thereto; and then 
it asserted the right of the assignees to have the property disposed of, and 
to have three-eighth parts of all the profits that had arisen, not until the 
bankruptcy only, but up to the time of filing the bill, and until a final set- 
tlement should be made. 

The defendants, Boughton and Collins (Collins is the person who is 
principally concerned), put in their answer, contending that Noble was 
not entitled to have an account taken down to the filing of the bill, and 
that the only account which he was entitled to, was an account to the 
time of the bankruptcy. They resisted, therefore, the application in the 
extent in which relief was prayed by the bill. 

When this cause came on to be heard, a decree was made, which has 
been very much misunderstood: for it has been frequently cited as a 
decision of importance and of a peculiar nature, though unquestionably it 
decided nothing at all. That decree directed an account of all the 
dealings and transactions in the partnership between Noble and the 
defendants down to the date of Noble’s bankruptcy, but without prejudice 
to the question—whether the plaintiffs, as the assignees cf Noble, were 
entitled to a share of the profits of the partnership business subsequently 
to the 7th of October 1803. 

Upon that reference the master’s report stated the following circum- 
stances:—That the defendants and Mark Noble carried on the business of 
pump and engine makers, in the month of September 1801, (previous to 
which time the business had been earried on by William Collins in part- 
nership with other persons), in certain leasehold shops and buildings; 
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that it was agreed between the parties at the commencement of their trad- 
ing, that the capital (consisting of the leasehold premises, the tools and 
utensils of the trade, and the money advanced by the partners severally) 
should be estimated at 5333/7. 6s. 8d., three-eighth parts of which were 
to be considered as the share of Collins, other three-eighth parts as the 
share of Noble, and the remaining two-eighth parts as the share of 
Boughton; that, in 1802, it was agreed that their capital should be 
diminished by one fifth part; that, accordingly, Noble and Collins each 
drew from the trade 400/., and Boughton, 2664 13s. 4d., by which the 
original capital of 53337. 6s. Sd. was reduced to 4266/. 13s. 4d.; that the 
clear profits arising from the trade, from the commencement of the co- 
partnership to the 7th of October 1803, were estimated at 30534. 2s. 04d., 
of which profits Noble’s three-eighth shares amounted to 11447. 8s. 33d.; 
that Noble drew out several sums of money, amounting in the whole to 
29291. 5s.; that he had brought in sums of money, which (including his 
2000/, of capital) amounted to 43132. 12s 4d., exceeding the sums drawn 
out by 13847. 7s. 4d., which excess, added to Noble’s share of the ésti- 
mated profits, made 2529. 5s. 7d.;-that Collins, as one of the partners, 
had paid for Noble, in May, June, and September 1803, two promissory 
notes and a bill of exchange, making together 13977. 14s. 10d., in which 
the partnership name had been used for the accommodation of Noble; 
that Collins, after the 7th of October 1803, had repaid himself this sum 
of 13977. 14s. 10d. out of the partnership property; that the stock in 
trade and capital of the copartnership, on the 7th of October 1803, con-~ 
sisted of the leasehold shops and buildings, with the tools and utensils, 
and the goods manufactured and unmanufactured, and were then of the 
estimated value of 3053/. Ss. O4d.; and that Noble’s share of that stock 
and capital amounted to 11457. Os. 6d. re 

That report ascertained what was the original capital of each of these 
gentlemen, and what had been the amount of the profits up to a specified 
time; but it is quite obvious, that ascertaining the amount of the capitak 
at first, and the subsequent amount of the profits up to that period, could 
not decide what were the rights of the parties; because the rights 
might depend upon what demands any of the partners had against any of 
the other partners in respect of debts contracted due to the partnership, 
of money abstracted from the partnership, and of those various other cir- 
cumstances which continually occur in partnership dealings. 

The case in that stage was argued by Sir Samuel Romilly, Mr Hart, and 
Mr Cooke, for the plaintiffs; and, on the other side, by the present Lord 
Chief Baron, and the present Vice-Chancellor, and Mr Roupell, for the 
defendants. 

[The Lord Chancellor here read some parts of the argument and 
judgment from Mr Vesey’s Reports, and mentioned, that there were par- 
ticular circumstances in the case of Hill ». Burnham, which is there 
cited. He referred also to the dictum of Lord Harcourt in Brown v. 
Litton, 1 P. Wms. 141, that, ‘if one of two joint traders dies, and the 
other survivor carries on the trade after the death.of the partner, the sur- 
vivor shall answer for the gain made by this trade.’’] 

It will be found, I think, continued the Lord Chancellor, that the 
opinion I gave on that occasion, certainly not without some anxiety, was 
right ; but that very anxiety prompted me to take.a great deal of care to 
predicate nothing which could be supposed to apply to all cases of part- 
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nership that might exist. There is one proposition, however, which, 
perhaps, is stated too generally: I have there said, 15 Ves. 227, that an 
executor has a right to have the value ascertained in the way in which it 
can be best ascertained—by sale.”’? But, upon turning over this matter 
more carefully in my mind, though I think the proposition, as a general 
proposition, may be stated to be right, I am ready to admit, that there 
may be circumstances, both in the course of dealing between partners, 
and after one of the partners is dead, or has ceased to be a partner, which 
may constitute a case, in which that rule may not be capable of being 
applied. ; 

By the decree made in July 1808, it was declared, that the promissory 
notes and bill of exchange mentioned in the report were to be considered 
as items in account, to be debited against Mark Noble; and, without 
prejudice to any question, it was further ordered that it should be refer- 
red to the master to inquire, whether there were any and what profits 
made since the 7th of October 1803, by any and what use or application 
of, or by means of, the stock in trade and capital of the partnership busi- 
ness, as the master found the same to have been constituted by his for- 
mer report, or should, upon reviewing his report as to such stock and 
capital, find the same to have been then constituted ; and the master was 
to be at liberty to state specially any circumstances as to the stock and 
capital on the 7th of October 1803, or as to any profits made or alleged 
to have been made since that time, or as to any contracts with any govern- 
ment board, or as to the patents or either of them, or as to any profits 
made or alleged to have been made from such contracts or the use of 
the patents or either of them ; and the master was to be at liberty to state 
in his report what should appear to him to be material, touching what, if 
any thing, had been done in or towards settling the claims of the plaintiff 
upon the partnership. 

The master, in November 1811, made his report in pursuance of that 
order. The report ascertained the amount of the stock and capital on the 
7th of October 1803, and the amount of the profits from time to time, 
down to the Ist of March 1810 : and it thereby appeared, that, from the 
7th of October 1803 to the 1st of March 1810, the gross reccipts of the 
partnership amounted to 82,275/. 13s. 2d., and the disbursements to 

58,8732. 11s. 10d., leaving profits to the amount of 23,4027. 2s. It fur- 
ther stated, that, on the 2d of March 1802, Collins, in the name and on 
behalf of himself and his partners, Noble and Boughton, entered into a 
contract with three of the commissioners of his majesty’s navy, on the 
behalf of his majesty ; that, by that contract, Collins, Noble, and Bough- 
ton covenanted and engaged to supply his majesty’s several yards at 
Deptford, Woolwich, &c., for the use of the royal navy, with all such 
chain-pumps of the late construction of Mr Collins, (as well as with seve- 
ral other articles), as should from time to time be demanded of them by 
the commissioners ; that the contract specified the prices which were to 
be paid for the articles ; that it was to commence immediately, and to 
continue in force for twelve months certain, and, after that time, until 
six montlis warning should be given in writing by either party to the 
other to discontinue the same ; that, by the contract, certificates of the 
delivery of the articles were to be given to Collins, Noble and Boughton, 


by the officers of each of the different yards, and, aft r such certificates — 


had been lodged at the navy office three months, bills were to be made 
out to them, payable in ninety days, with interest thereon, at the rate of 
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three-pence halfpenny per cent per day; that the said eontract remained 
in force, and that the stock in trade and capital of the partnership, together 
with the cash and credits thereof, on the 7th of October 1803, had been 
used and employed, partly by Collins and Boughton, and partly by Col- 
lins alone, in carrying on the trade and business of pump and engine 
makers, and in complying with the terms and conditions of the contract. 
The master added, that the defendant William Collins stated in his exami- 
nation, that no profit had been made, since the 7th of October 1803, by the 
use or application of the two patents, and that either the inventions, for 
which the same were granted, had not been used or employed since that 
date, or, if used or employed, no charge had been made in respect there- 
of: but that, on the other hand, Noble and Boughton stated in their affi- 
davits, that Noble and Collins were, previously to the commencement of 
the partnership, in 1801, possessed of patents for inventions, applicable to 
ship-pumps; that, in order to prevent any collision of interest, they agreed 
to give up all the advantage of these patents respectively for the benefit of 
the partnership, and accordingly the inventions were used as occasion re- 
quired: that his majesty’s ship the Venerable was fitted up with pumps of 
Collins’s patent construction; and that such patent inventions were the 
sole means of enabling the partners to procure the contract of the 2d of 
March 1802. 

[Lord Eldon next read that part of the report, which stated the various 
negotiations for arrangement which had taken place between the parties. 
The material statements in it were, that Collins insisted that the right of 
the bankrupt to participate in the profits should not be carried beyond the 
25th of December 1803, when the account of the partnership stock was 
taken shortly after the advertisement of Noble’s bankruptcy in the Ga- 
zette of the 7th of December; that Collins afterwards offered an additional 
sum; that the assignees, on the other hand, insisted that the bankrupt was 
entitled toa share of the profits down to the time when the affairs of the 
concern should be ultimately adjusted, and the money paid; and that Col- 
lins declared that nothing but a decree of the Lord Chancellor should in- 
duce him to submit to such a demand. | 

These circumstances, continued his lordship, seem to me to be of great 
importance in the decision of the present question. Here is an offer made 
on the part of Collins; the parties do not agree to it; they quarrel upon one 
point, and upon one point alone. Collins says ‘‘'The profits shall be 
valued only up to the time of the bankruptcy:”’ the assignees say, ‘‘ No, 
the profits shall be valued up to the time when the settlement is made:’” 
Collins replies, “ No, the Lord Chancellor shall decide that point.” The 
matter went off on that difference of opinion; and certainly that difference 
of opinion comes to be in this case a very leading matter for the court to 
give its attention to, in decreeing upon the demand of the plaintiffs and 
upon the defence made to it in this answer. 

When the matter came again before the court, it was found necessary to 
direct another reference to the master, to inquire whether any and what 
profits had been made, since the 1st of March 1810, by any and what use 
_ or application of, or by means of, the capital and stock in trade of the co- 
partnership. 

All these references point out the anxiety of the court to know, whether 
_ the profits were actually made by the application of the funds that belonged 
- to the bankrupt as a member of the partnership. 
That reference produced the report of the 4th of May 1818. Some 
Vou. III.—S 
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sums of money were ordered to be paid into court, as it were, by consent: 
and it was subsequently ordered, that it should be referred back to the 
master to review his report of the 13th of November 1811; and he was 
to state, not only what was capital at the time of the bankruptcy of Noble, 
but what the stock in trade consisted of at that time, and any other special 
circumstances; and, further, the master was to set a value on any particu- 
lar subject in dispute, which either party should think he had erroneously 
included or excluded. ; 

This order was made in consequence of a very elaborate argument with 
respect to the distinction between capital and stock in trade. \ 

The master then made another report; by which he stated, that it was 
agreed, at the commencement of the partnership, that the capital should 
consist of certain particulars, amounting together to the estimated sum of 
53331. 6s. 8d. The items comprised in this estimate were the following:— 
The leasehold premises, agreed, on the commencement of 

the partnership, to be valued at : ; £1200 0 O 
Tools, utensils, goods manufactured, unmanufactured, and 

in a state of manufacture at that time, also agreed to be 

valued at : é ; ; : 1) ARGOL Origin 
The use of the patents, on which no value was set. 

Cash advanced by, or allowed to, the copartners in the re- 
spective accounts ; ‘ : 2 S254 Reb 4 


—— 


Total £5333 6 8 


The master further found, that, at the time of the bankruptcy of Noble, 
the capital of the copartnership was of the value of 4266/7. 13s. 4d., which 
was made up of the following items:— 


The leasehold premises. ‘ “ : £1200 0 0 
Tools : : , ‘ é : . 480 0 0 
Unmanufactured goods. s 4 : ; 667 70 
Manufactured goods ‘ F : 5 PURGES IAS 
Goods ina state of manufacture. : 3 i 42° 6°38 
Cash in the banker’s hands ; : 3 ; 350° 17) 0 
So much of the debts owing to the partnership as amounted 
to : 862 8 


acy 


The use of the patents, on which no value was set. 


Total £4266 13 4 


This capital, the master stated, was, with the rest of the partnership 
property, subject, at the date of the bankruptcy, to the payment of the 
partnership debts. He further found, that the stock of the copartnership 
at the time of the bankruptcy consisted of the use of the two patents, the 
leasehold premises, tools and implements, goods manufactured, in a state 
of being manufactured, and unmanufactured; that this stock was, in the 
whole, of the value of 3053/. &s.; that the debts, at the time of the bank- 
ruptey, due and owing to the trade, exclusive of the money in the hands 
of their bankers, amounted to the sum of 6572/. 1s. 1ld.; and that the 
debts at the same time due from the trade amounted to the sum of 2682/. 
11s. 9d. The master also stated, that, in estimating the capital brought in, 
sums of money were allowed to Collins and Noble in reference to the ex- 
penditure by which they had been enabled to procure their respective pa- 


- 


CASES IN CHANCERY. 139 


[Crawshay v. Collins.] 


tents. And it would be very difficult to say, that the patents were not 
part of the capital or stock in the trade, when the expence of procuring 
those patents was considered as stock brought into the trade. 

I may observe, further, that there is in one of the reports a statement, 
to which I have already alluded, of the circumstances relative to some bills 
of exchange, upon which Noble had procured money on the credit of the 
partnership, and which Collins afterwards took up. One question in the 
cause may be, what ought to be the effect of that transaction in arranging 
the affairs of the bankrupt? 

There were two exceptions taken to the report(a), and those exceptions 
were argued; but it was understood that the effect of what was contended 
for, on each side, in respect of those exceptions, should be decided upon 
hearing the cause for further directions. 

Ihave now stated the whole substance of the case; and it certainly 
furnishes a question of very considerable importance to the commercial 
world. 

One or two cases were mentioned, which it appeared to me very difficult 
to apply as giving the rule of decision here :—I mean the cases of Brown 
v. Vidler and Cooke v. Collingridge. Unless my memory misleads me, 
I think I may state that the former was a case, in which the court found 
that a dissolution of partnership was fraudulently brought about. The 
court was bound to set aside that dissolution of partnership; and, in setting 
aside the dissolution, it was clear that the consequence must be, that, until 
the term, for which the partnership was to subsist, should expire, the person, 
who had been put out of it by undue means, would be still considered asa 
partner. But a further question arose there, which was, whether, that 
term having expired, the party, who had been put out, was entitled to 
any share of the profits made after the expiration of the term? And I 
think I am accurate when I state my recollection of it to be, that, inasmuch 
as the dissolution had been brought about by undue means, and inasmuch as 
the right to be considered as a partner could not be said to exist, till it was 


(a) The exceptions were the following:— 

Ist, “For that the master hath found, that, on the 21st of July 1802, William Collins, Mark 
Noble, and Thomas Boughton agreed to diminish their capital by one fifth part thereof, and that 
William Collins accordingly drew out therefrom the sum of 400/., and Mark Noble the like sum 
of 4001., and Thomas Boughton the sum of 2661]. 13s. 4d., by which the amount of the partner- 
ship capital, as originally constituted, was reduced to the sum of 4266]. 13s. 4d.; and it did not 
appear to him that any further sum was taken out of the said capital by any of the partners after 
the 21st of July 1802, and before the 7th of October 1803: whereas the master ought to have 
found, that, after the 21st of July 1802, and before the 7th of October 1803, the said Mark Noble 
had drawn out of the copartnership capital the whole of. his original capital, with a sum beyond 
of 52), 15s. 10d., and that William Collins had supplied the partnership with all that Mark Noble 
had so drawn out, together with other sums. 

2dly, “ For that the master had found, that, at the time of the bankruptcy of Mark Noble, the 
capital of the copartnership of Collins, Noble, and Boughton was of the value of 42661. 13s. 4d., 
and consisted of the use of the patents, the leasehold premises, the tools, implements, and goods, 
manufactured, unmanufactured, and in a state of manufactory, certain sums of money due from 
the commissioners of his majesty’s navy and several private persons, and money in the hands of 
their bankers, the particulars whereof he had set forth in the second schedule to his report: 
whereas the master cught to have found, that, at the time of the bankruptcy of Mark Noble, the 
capital of the copartnership was of the value of 10,0741. 18s. 4d., including particularly therein 
not the sum of 862J. 8s. 4d. as a part only, but the whole of the sums of money then due and 
owing to the copartnership.” 
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set up again by a decree of this court, it followed of course, that nothing 
could have been done, after the term had expired, which would have. enti- 
tled one partner to exclude the other, till a settlement of accounts had 
taken place. 

With respect to the case of Cooke v. Collingridge, it might be said to 
consist of a specialty of this nature—that, although there had been a pur- 
ehase made of the jnterest of a person concerned in a partnership, the pur- 
chase was made under such circumstances that this court would not allow 
it to stand. It followed that the interest of the original partner, or of 
those who represented him, could not be displaced by that purchase; and, 
not being displaced by it, the interest could not but continue. 

Nothing can be more mischievous to persons engaging in commercial 
transactions than not to take care to settle by deed, when they enter into 
partnership, all the questions which may arise under the various cases 
that may probably occur every day, when those partnerships come to a 
conclusion. For I believe that it is very difficult to lay down any gene- 
ral rule on the subject. The first question, which falls to be considered in 
such cases, is, first, what is the law as to settling the accounts, where there 
is not a provision made in the partnership deeds, if the parties proceed to 
settle the account at the moment the partnership ceases to exist ? The 
next question is, what is to be therule, provided they do not immediately 
proceed to settle the accounts and to arrange the affairs between them ? 
Perhaps it will be found, that the rule must be applied in each particular 
case (when you have laid down the general rule of law) according to the 
conduct which the parties pursue—according to what they do, and accord- 
ing to what they forbear to do. 


July 15.—The question is, what interest the assignees of Mr Noble 
have in the profits of a trade carried on since his bankruptcy. I cannot 
forbear intimating once more, that commercial men, when entering into 
partnerships, should advert to the necessity of providing by express cove- 
nants in what manner the affairs of the partnership are to be wound up 
with reference to their respective interests, whenever there shall be what 
may be called—but what is not in effect—an end of the partnership. A 
partnership may expire by death, or by effluxion of time, or by notice, or 
by the bankruptcy of a partner: but, in all these cases, though, in a certain 
sense of the word expiration, a partnership does so expire in each and 
every of them, yet, in most instances a pertnership does not and cannot 
then expire to all purposes. In some, it may not expire for years after the 
period in which, in one sense of the words, we say it does expire; and it 
must depend upon the nature of the partnership, in what way itis to be car- 
ried on during the period in which it isto be wound up. If it expires by 
bankruptcy, there are introduced into it, as persons interested in the man- 
ner of winding it up, the assignees of the bankrupt. If it expires by death, 
there are introduced in like manner the executors of the deceased partner 
who may be stated, though certainly not in a very correct use of the term, 
to be a sort of assignees of the deceased partner. When it expires by no- 
tice, it may happen, that in many cases the party, who gave the notice, 
may die long before the term arrives when it may be said to be quite dis- 
solved, and his executors may become partners in the concern. In short, 
In every species of dissolution, which may take place, in different events, 
persons in the course of time may be introduced into the partnership, with 
reference to whom accounts must be settled much in the same manner as 
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it would have been necessary to have settled them with the original part- 
ners. 

It is, therefore, of the last importance, that all partnerships should sub- 
sist, if possible, upon written articles; and that these written articles should 
lay down a clear rule, in what way the interests of the partners, in the dif- 
ferent events that may occur, are to be disposed of. It is quite obvious, 
that, in some of the magnificent partnerships which are carried on in this 
country, if they were dissolved to-morrow, there would be a necessity for 
knowing in each of them, what rules of equity were to be applied to them, 
not during months, but during many years, until all the concerns of the part- 
nership could be wound up. And when you come to consider, that, after 
the partnership is nominally ended, money may be supplied by one part- 
ner and labour may be supplied by another, I feel that I cannot possibly 
state too strongly the necessity of all commercial men shutting out the in- 
terference of this court, by laying down, in their own articles, what is to 
be done in their respective cases. 

After a very anxious consideration of this subject, I believe that it will 
be found, that the rule, which is to be applied, must be deduced in almost 
every case from the particular circumstances of that very case. I think it 
very advisable, as far as the law will permit, where partners have placed 
themselves in situations of so much difficulty for want of providing a clear 
rule for themselves, to give effect to what may be called conduct—as, for 
instance, offers made by one party to another to settle their affairs after 
the dissolution. But, according to my view of the circumstances of this 
ease, I cannot find, in what passed between these parties, any ground for 
saying judicially, that what did so pass put an end to the partnership. It 
is true that the parties here unfortunately split upon a circumstance of no 
greater moment than this—that one of them said, about a year after the 
bankruptcy of Noble, “I am ready to settle, provided the profits shall 
stop at the time of the bankruptcy of Noble;’’ and the other said, <¢ No, 
we will not accept of those terms; the account of the profits shall not stop 
at the bankruptcy of Noble, but shall be continued to this time.”? But I 
think, regard being had to the circumstances of this case, and the property 
with which the partnership was carried on, that Mr Collins had no right 
to say, that the account of the profits should stop at the time of the bank- 
ruptey: and if he was not justified in saying thatit should stop at the time 
of the bankruptcy, I have not been able to find any other period, anxious- 
ly as I have been looking for it, at which the account was to stop, subse- 
quently to the time at which the offer was made and refused. 

Now, in this particular case, I take it to be established by the master’s 
report, and by the other documents before me, that, whether you call it 
stock, or whether you call it capital, the materials, with which the busi- 
ness was carried on after the bankruptcy of Noble, consisted in fact of the 
patents, the leasehold property, the tools and utensils, &c. of the old part- 
nership, and were materials, which, though of course admitting of fresh 
supplies, were, as to what I may call the substratum of stock, alike the 
property of Noble, Boughton, and Collins atthe bankruptey. And I can- 
not bring myself to think, that, if it be clearly made out that a business is 
carried on with the property which belonged to a deceased partner, for in- 
stance, by the surviving partner, and no particular circumstances occur to 
vary the rule, the mere accident of one man surviving the other can au- 
thorize him to say, ‘I shall carry on the trade by the application of the 
funds of the partnership, at the hazard of the funds of the partnership, and 
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I shali have the whole of the profits, and you shall have no share of them.” 
There may undoubtedly be occasion for making claims in the nature of 
just allowances; but I cannot bring myself to think, that the interest, which 
at law survives in a continuing partnership, survives in such a sense as to 
cut down the rule of equity, and that the continuing partners shall have to 
account for nothing but the value of what the share was at the time of the 
death or bankruptcy of the other partner. Even if you were to lay down 
the rule in that way, still you would have to ask yourself, how is that value 
to be ascertained? It cannot be done by the surviving partner choosing to 
say, ‘‘I shall take it at sucha value.”” There must be some way of valu- 
ing it, so as to give the party retiring the complete value; and there must be 
some way in which this court will direct that valuation to be made. 

It is clear, upon what is before me in this case, that the patents of 
Noble and Collins were, in truth, part of the partnership property; that, 
whether those patents were worth any thing or nothing to the world, 
they were the media through which the parties procured the contracts 
with government; that these contracts were made in the names of Col- 
lins, Noble, and Boughton, and, when the payments on account were 
made by government, they were made in bills payable to Collins, Noble, 
and Boughton; that the contract went on for several years, producing 
fruits, which I consider fruits of the partnership property; and that all 
the property, which belonged to the partnership at the bankruptcy of 
Noble, was employed in carrying on the trade afterwards. It appears to 
me also to be quite clear, that Noble had an interest in the partnership, 
and that a sum would have been found coming due to him, even if the ac- 
count had been taken immediately after the bankruptcy, and if, in that 
account, credit had been given to the partnership for those bills on which 
Noble had raised money for his own use. There might be a question 
whether that was not a transaction between Noble in his individual cha- 
racter and Collins in his individual character; but, even taking it that the 
partnership had a right to say, that it should have eredit for these sums, 
still I think it would have been found there was a residuum of interest in 
Noble. 

This, therefore, is a case, in which the surviving partner has made pro- 
fits by the use of the funds which belonged to the partnership itself. 
Then another question arises:—if he has added funds of his own to those 
funds, is that circumstance to vary the rule? Are we to say, “¢ Because 
you have added funds to the partnership funds in putting the partnership 
funds in hazard, your addition to those funds shall bring to you, and take 
away from others, all the profits which have arisen from the property of 
the original partnership, which was, in truth, the foundation of the con- 
cern?” Or, on the other hand, is not this the more equitable rule: that 
you shall consider what you have added to the partnership funds as a debt 
due to you from it, which shall diminish the profits, or that it shall be 
made the subject of a claim for just allowances? 

My opinion goes upon the particular circumstances of this case, and I 
do not lay down any principle which will decide any other case. I say 
this is to be considered as a continuing partnership: it was the misfortune 
of Mr Collins that he did not take the means of putting an end to it: there 
was no period at which he might not have come to this court, and have 
put an end to it; but, as the circumstances stand, I cannot now see any 
period at which the taking of the accounts can stop. He must have a due 
allowance for what he has advanced. Where a sum is advanced as a 
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loan to an individual partner, his profits are first answerable for that sum; 
and if his profits shall not be sufficient to answer it, the deficiency shall 
he made good out of his capital; and if both his profits and his capital are 
not sufficient to make it good, he is considered as a debtor for the excess: 
and so it must be here. As to any claim for personal labour, and other 
just allowances, all these just-allowances can be taken into consideration 
in the account. 


There were repeated discussions on the minutes of the decree. 

By the decree, as finally settled by Lord Eldon, it was declared:— 
«¢ That, having regard to all the circumstances of this case, the three-eighth 
parts or shares of Mark Noble in the partnership ought to be considered 
as continuing, notwithstanding and after his bankruptcy; and it was or- 
dered, that the master should inquire and state to the court, what profits 
had been made by carrying on the said business since the date of his last 
report of profits made therein; and that the master should inquire and 
state, how much of the profits reported to have been made by his former 
report, and of the profits which he should find to have been made since 
his said last report, had been made in each and every of the several years 
in which such profits had been made; and the consideration of interest 
upon what profits should appear to have been made was reserved, till after 
the master should have made such report; and it was declared, that the 
plaintiffs, as assignees, were entitled to three eighth parts of the profits 
which had been already reported by the master to. have been made, and 
three eighth parts of such further profits as should appear to have been 
made; and it was ordered, that the 3466/7. 4s. 2d. bank three per cent 
annuities, standing in the name of the accountant-general of this court in 
trust in this cause, which were brought into court, pursuant to an order 
dated the 27th day of July 1818, should be sold with the privity of the 
said accountant-general, and that the money to arise therefrom should 
be paid into the bank; and it was further ordered, that the money to 
arise from such sale, together with the sum of 51/. 19s. 10d. cash, on the 
credit of the said cause, and any dividends to accrue on such annuities 
until the sale, should be paid to the plaintiffs W. Crawshay and W. For- 
man, the surviving assignees, or one of them; and it was declared, that 
what, upon taking the account therein before directed, should appear to be 
coming due to the plaintiffs on the account of the profits already made, 
and not satisfied, and also of the profits of which the account had not 
been taken, and which was therein before directed, and of any interest 
that might be ordered to be paid in respect thereof, was to be paid to the 
plaintiffs, or any one of them, by the defendant Edward Collins, the executor 
of W. Collins, deceased, out of his assets; and, in case the said defendant 
Edward Collins should not admit assets of the said defendant William Col- 
lins for that purpose, then it was ordered, that he should come to an ac- 
count before the master for the personal estate of the said William Collins 
possessed by him, or by any person or persons, by his order, or for his 
use; and, in taking the account therein before directed, due regard was 
to be had to the fact that 2000/. had been already paid to the plaintiffs, 
and to the sum of 1397/. 14s. 8d. owing by Mark Noble, and to the 
sum of 20007. paid into the bank to the credit of the said cause: and it 
was further ordered, that the partnership patents, and what remained 
in specie of the capital, and stock in trade, should be sold. to the best 
purchaser or purchasers that could be gotten for the same, and such sale 
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ith the approbation of the master, in case the parties should 
differs Be vos jeclanen, that the plaintiffs were entitled to three eighth 
parts of the proceeds of such sale; and the master, 1n taking the cone 
counts, was to make the defendant all just allowances for money expende 
in carrying on the trade.” 


June, 1828.—After Lord Eldon’s resignation, a petition of re-hearing 
was presented, and was heard before Lord Lyndhurst. — 

Mr Horne, Mr Roupell, and Mr Beames, for Collins. Mr Sugden, 
Mr Bickersteth, and Mr Lee, contra. 

Lord Lyndhurst affirmed Lord Eldon’s decree. 


Anonymous. 
2 Russell, 350. 


July 20, 1826.—Leave given to assignees to bid for part of the bank~ 
rupt’s estate, a meeting of the creditors having previously given their 
sanction to the application. 


Wynne v. Jackson. 


2 Russell, 351. 


July 24, 25, 1826.—In a suit instituted to restrain proceedings on bills of exchange, alleged to 
have been given for moneys lost at play, an injunction until the hearing of the cause or fur- 
ther order was obtained upon the answer of the defendant, the plaintiff paying into court the 
amourt of the bills and interest; but, at the hearing, the plaintiff having no evidence in sup~ 
port of his ease, and the defendant in his answer denying all knowledge of the gambling: 
transaction, out of which the bills were said to have originated, and having sworn that he 
gave valuable consideration for them, though as to the particulars of that consideration hig: 
statements were vague and not very satisfactory, the bill was dismissed with costs :—Under 
such circumstances the decree ought to direct the fund in court to be paid to the defendant, 
without putting him to the further prosecution of the action, or awaiting: its result. 

A holder may recover in an English court on a bill drawn in France on a French stamp, though,- 


in consequence of its not being in the form required by the French code, he had failed in an. 
action which he brought on it in France. 


THE bill alleged, that the plaintiff, having lost considerable sums at 
play to one Charretie,(a) had given him a bill of exchange for the amount, 
which was subsequently endorsed to the defendant Jackson, and was from’ 
time to time replaced by other bills; that afterwards the plaintiff, while in 
France, accepted bills on French stamps, drawn on him by Charretie; 
that he delivered these bills to Charretie in lieu of the old bills, which 
were then given up; that Charretie handed over some of the new bills to 


(a) See Wynne v. Callander, 1 Russell, 293. 
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Jackson without valuable consideration, and with notice of the nature of 
the transaction out of which they had originated; and that Jackson had 
commenced proceedings at law to recover the amount. The prayer was, 
that the bills might be delivered to be cancelled, and that Jackson might 
be restrained from suing on them, and from negotiating them. 

Jackson was a stock-broker.- He denied by his answer all knowledge 
of the alleged gambling, and stated that the bills had been paid to him by 
Charretie in discharge of asum which the latter owed him for moneys 
which he had paid in satisfaction of debts incurred by Charretie in the 
ordinary course of the business of the stock-exchange. But he declared, 
that he was wholly unable to state any particulars with respect to those 
debts, or the mode in which they were paid, or the person with whom 
they had been contracted; and that he had no papers or documents relating: 
to the transactions. 

On the 6th of May 1825, the plaintiff moved, upon the defendants an- 
swer, for an injunction. The order made by the Vice-Chancellor was, 
that the plaintiff should be at liberty to pay into court 1824/. 4s. 10d. 
(the amount of the bills, with interest), on or before the Ist day of Trinity 
term, and that thereupon an injunction should be awarded to restrain the 
defendant from proceeding at law, until the hearing of the cause or fur- 
ther order.. The money was paid in, and the injunction issued. 

It further appeared, that actions had been commenced in the courts of 
France, in the name of a Mr Mansel, on the same bills, which were the’ 
subject of the present suit; but, the bills not being in the form: required 
by the French code, those actions had failed, and Mansel had been or- 
dered to pay the costs of them. 

The plaintiff was not able to examine Charretie as a witness; and there 
was no evidence that the original bill, for which the others were after- 
wards substituted, had been‘given for a gambling debt. 

At the hearing the Vice-Chancellor was of opinion, that the cireum- 
stance of the bills being drawn in such a form that the holder could not 
recover on them in France, was no objection to his recovering on them ‘in 
an English court; and that, as the defendant swore that he had given 
valuable consideration for them, and there was no evidence of their having: 
arisen out of a gambling transaction, the bill ought to be dismissed with 
costs. 

The defendant then applied to have the fund in court paid to him. 

The Vice-Chancellor expressed some doubt, whether, in a case like the’ 
present, the money ought to be paid to the party who had succeeded in 
equity, or should be retained in court to abide the event of the action; and’ 
he desired the registrar to inquire into the practice. he pe 

The decree finally made by his honour directed that the defendant. 
should ‘deliver up the bills of exchange to the plaintiff, that the fund in 
court should be transferred and paid to the defendé » and that the bill 
should be dismissed with costs. hae © ‘ 

The plaintiff, having appealed from this decree, made a motion before 
the Lord Chancellor to stay the payment of the money to the defendant. | 

Mr Sugden and Mr Girdlestone, Jun., for the plaintiff. The plaintiff 
has failed in making out his case, only because he has been unable to pro- 
cure the evidence of Charretie, and because Jackson, while he swears 
boldly that a valuable consideration was given for the bills, declares that 
he has destroyed all vouchers relating to the transactions between him and 
Charretie, and that he is totally unable to give the slightest information 
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with respect to any of the circumstances connected with the origin, ex- 
istence, or payment of the debt on account of which he pretends to have 
had the bills delivered to him. A case so full of suspicion calls for fur- 
ther inquiry. At all events, the court ought not to do more than permit 
Jackson to enforce his legal rights. If the plaintiff has not shown a title 
to equitable relief, let his bill be dismissed; but why should he be shut out 
from his defence at law? He insists that Jackson cannot recover on these 
bills; first, because they were given for a gambling debt (and though he 
has not been able to prove that fact in the cause, he may yet procure such 
evidence as will establish it on the trial of the action); and, secondly, be- 
cause the bills, being made in France on French stamps, and having been 
determined to be invalid according to the law of France, cannot have legal 
validity here. Burrows v. Jamineau, Moseley, 1; and 2 Str. 733; Potter wv. 
Brown, 5 East, 124. The court is not to assume the legal jurisdiction. 

If the money had not been in the name of the accountant-general, the 
decree could only have dismissed the bill with costs; and the payment of 
the money to the credit of the cause does not give the court a wider juris- 
diction over the legal rights of the parties, than it would otherwise have 
been entitled to exercise. The money is brought into court, not as pay- 
ment of the bills, but as security for the payment of the bills, if, in the 
result, the holder shall be found entitled to recover onthem. The utmost, 
therefore, that the defendant can ask, is, that the fund should remain as a 
security for the satisfaction of the verdict which he may obtain in his ac- 
tion. To give him the fund at present, is to regard the bringing the mo- 
ney into court as payment of the demand, and not as mere security. 

Mr Horne and Mr Spence, contra, argued, that the plaintiff, by his ap- 
plication to the court, had submitted to its jurisdiction all questions, both 
in law and equity, existing between him and the defendant as to these 
bills of exchange; and that the defendant, having prevailed here, after 
such long delay, was not to be told that he must still proceed with his ac- 
tion, but was entitled to receive the fund which had been breught into 
court. 


The Lorp Cuancettor. The present motion has been represented as ° 
depending on this question, whether, when money is lodged in court, that 
money is to be considered as security or as payment? Now, I apprehend 
there can be no doubt, that, when, in the course of a suit not yet brought 
to a hearing, money is lodged in court, it cannot be considered in any 
other light than as security for payment. But the question is, whether, 
on the hearing of the cause, it may not change its character, and whether 
that, which was originally considered as security, may not be adjudged to: 
be payment? In the present case, the point is this,—Has the courta right 
to say, ‘* you, the defendant, shall deliver up the three bills of exchange, in 
respect of which you say that you had a right to sue; and, on the other 
hand, let the court hand over to you the money which it has ordered 
to be deposited here?” It is clearly quite impossible that an order should 
be made for the delivery of the bills, unless at the same time the money 
be given to the defendant. Even if there had been no such converse re- 
hef, yet, ifa bill is dismissed where money has been brought into court 
by the plaintiff, the court must part with the money to some one or 
other; and it appears to me, that, supposing the order which dismisses the 

bill to be right, it cannot direct the money to be paid back to the plaintiff. 

In truth, the present motion depends entirely on this consideration, — 
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whether, regard being had to the proceedings in equity, the nature of the 
case, and the conduct of the parties, there is a call upon the court to send 
by its decree the matter to law; or whether the parties are not to be under 
stood to have agreed, that this court shall decide upon their interests both 
at law and in equity. Giving credit to the judgment of the court below 
which would authorize the payment of the money, unless the court saw so 
much doubt in the matter as would induce it to stay proceedings on that 
decree; having looked at every part of the case, and having attended to all 
that has been stated with respect to discovery and evidence, it does not 
appear to'me, ‘that there is any sufficient reason why I should keep the 
money any longer out of the pocket of this defendant. 

In refusing this motion, I put myself entirely on the circumstances of 
the case, as they have occurred both in law and in equity, 

The motion was refused, with 10/. costs. 


November, 1828.—Subsequently, the appeal from the decree came on to 
be heard before Lord Lyndhurst. 

The counsel for the appellant did not argue the case, and the appeal 
was dismissed. 


Capes v. Hutton. 


2 Russell, 357. 


July 26, 27, 29, 1826.—Articles, under which A. had served his clerkship to an attorney, contained 
a proviso, that A. should not practise within a certain district; and also a covenant on the part 
of ‘his father, that A. should, within a month after he came of age, execute a bond in a spe- 
cified penalty to ensure his fulfilment of the proviso; A., who was an infant at the time of the 
execution of the articles, served under them for three years after he attained his full age, but 
was never called on to execute any bond, and, with a knowledge of the purport of the arti- 
eles, completed his clerkship, and afterwards began to practise ag an attorney within the dis- 
trict from which the articles purported to exclude him: A motion for an injunction to restrain 
him frora practising within that district was refused, with costs. 


THE plaintiffs, George Capes and George Hawkesley Capes, carried 
on the profession of attorneys, solicitors, and conveyancers at Epworth: 
the defendant, James Littlewood Hutton, had served his clerkship under 
articles to them. These articles, dated the 23d of November 1819, and 
made between George Capes and George Hawkesley Capes of the one 
part, and John Hutton and his son James Littlewood Hutton of the other 
part, contained, in addition to the usual stipulations, the following clauses: 
«¢ Nevertheless, such acceptance of the said George Capes and George 
Hawkesley Capes of the said James Littlewood Hutton into their service 
as their clerk, and the said covenant on the part of the said George Capes 
and George Hawkesley Capes hereinbefore expressed, are understood and 
agreed by and between the said parties hereto to be, upon this condition, 
that the said James Littlewood Hutton shall not nor will not, at any time 
or times hereafter, either directly or indirectly, either by himself alone or 
in partnership with or in the name of any other person or persons, set up 
or practise in the profession of an attorney, solicitor, or conveyancer, or 


' 
148 CONDENSED ENGLISH 


[Capes ». Hutton.] 


any or either of them, within the distance of twelve miles from the town 
of Epworth, or reside or keep any office, either by himself or.in connex- 
ion with or in the name of any other person or persons, for the practice 
of the profession or business of an attorney, solicitor, or conveyancer 
within the said distance from the said town of Epworth; or attend any mar- 
ket or markets within the said distance from the said town of Epworth, as 
an attorney, solicitor, or conveyancer, with a view to practise or procure 
business or employment in the said professions, or either of them: and the 
said John Hutton for himself, his heirs, executors, and administrators, 
doth, for the considerations aforesaid, hereby covenant and agree to and 
with the said George Capes and George Hawkesley Capes, their executors, 
administrators and assigns, that the said James Littlewood Hutton (he 
hereby consenting) shall and will, within the space of one calendar month 
next after he shall attain the age of twenty-one years, duly make and exe- 
cute unto the said George Capes and George Hawkesley Capes, or the 
survivor of them, at their request, costs, and charges, a bond in the penal 
sum of 2000/., with a condition thereunder written for making void the 
same, in case the said James Littlewood Hutton do not and shall not set up 
or practise in the profession of an attorney, solicitor, or conveyancer, or 
any or either of them, within the distance hereinbefore particularly men- 
tioned and expressed, and containing such further restrictions as will be 
according to the true intent and meaning of these presents, and of the con- 
ditions hereinbefore contained.”’ 

James Littlewood Hutton attained his age of twenty-one years in 
February 1821; but no application was made to him to execute any 
_ bond, and he completed the period of his clerkship without any further 
communication taking place on the subject. Shortly afterwards, however, 
upon his requesting the Messrs Capes to deliver his articles to him, in 
order to enable him to be admitted as an attorney, they refused to part 
with them, until he executed a bond to the purport for which they had 
stipulated. He declined to do so; and, having obtained from the court of 
king’s bench an order for the delivery of the articles, he was, in the latter 
end of Easter term 1826, admitted a solicitor and attorney, and began to 
exercise his profession in the town of Epworth. 

Upon this the Messrs Capes filed their bill against James Littlewood 
Flutton, praying that the articles of agreement might be specifically per- 
formed according to the limited restriction from professional practice con- 
os in them, and that an injunction might issue in the terms of the stipu- 
ation. 

The bill, and the affidavit in support of it, alleged, that the defendant 
. during the whole period of his clerkship had a copy of the articles, that 

he was perfectly acquainted .with their contents, and that neither he nor 
his father had expressed any dissent from or objection to any clause con- 
tained in them. 

The defendant, in a counter affidavit, alleged, that he had been infor- 
med by his father, that, before the execution of the articles, George Capes 
stated to the father, that it was a rule with him and his partner not to take 
any articled clerk, without inserting in the articles a clause to prevent him 
Le practising within twelve miles of Epworth, and that, in conformity 
a : Rogie ; similar clause must be inserted in the defendant’s articles, 
ge at i me d never be enforced against him. He likewise stated, that 
-2 mere uni erstood that the restriction was inserted in his articles only 
rmity with a rule adopted by the plaintiffs for their general conduct, 
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which was not to be acted upon in his particular case; that, under these cir- 
cumstances, he had never considered the restriction asin any manner bind- 
ing; that he never, after coming of age, in any manner concurred in the co- 
venant entered into by his father, against his practising in Epworth, or 
within twelve miles of that place; that, on the contrary, he always dissen- 
ted from it, and never believed that any such bond as was stipulated for in 
the articles would be required of him.’ ‘The father did not make any affi- 
davit. 

The plaintiffs, in an affidavit made in reply, swore, that. they never 
gave the defendant or his father any reason to suppose that the condition 
and covenant contained in the articles were not meant to be enforced. 

The Vice-Chancellor having refused with costs a motion for an injunction, 
the plaintiffs renewed the application before the Lord Chancellor. 

Mr Knight, for the motion. The agreement, which the father entered 
into, was legal and valid. The son, after he was of age, acquiesced in it, 
and took the benefit of that contract, to which a restriction on his future 
line of conduct was inseparably annexed. By that acquiescence he be- 
came, in equity, a party to the agreement; by adopting one part of the 
contract, he rendered himself liable to the obligations of the other part: and 
the plaintiffs have a right to call for the assistance of this court to restrain 
him from acting in contravention of those articles, under which he con- 
tinued to serve for years after he was of full age, and the benefit of which 
he at this moment claims.and enjoys. 

It is unnecessary to consider what weight ought to be given to the con- 
versation alleged to have taken place between the defendant and his father; 
for, if there were any truth in the statement, the father would have made 
an affidavit in support of it. : 

Mr Bickersteth, contra. Though an infant may bind himself an appren- 
tice, his covenant, even in an indenture of apprenticeship, is not obliga- 
tory on him. Whittingham v. Hill, Cro. Jac. 194; Gylbert v. Fletcher, 
Cro. Car. 179. How then can he be affected in equity by any stipula- 
tion in these articles? The covenant of the father cannot be more ef- 
fectual against an infant, after he becomes an adult, than his own covenant 
would have been. In fact, the frame of this bill is for a specific perform- 
ance of an agreement alleged to have been entered into by an infant. 
The plaintiffs never had any right or remedy as against the infant. Their 
contract was with the father, and their remedy was only against him. 
They might have tendered a bond for execution by the son within a month 
after he came of age; and, if he had refused to execute it, they might have 
sought redress. If they have by their negligence lost their remedy 

against the father, they are not on that account to acquire a remedy against 
the son. 


The Lorp CHANCELLOR was of opinion, that an injunction could not be 
granted, and refused the motion with costs. 
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Between the Attorney-General, at the Relation of William 
Francis Spicer, Informant, and the Mayor, Bailiffs, and 
Commonalty of the City of Exeter, Defendants. 


2 Russell, 362. 


July 5, 6,19; November, 1826. April and May, 1827.—A corporation which had been in pos- 
session of charity lands from 1629, admitted by their answer, that they had retained the sur- 

plus rents, and applied them to corporate purposes distinct from those of the charity, always 
charging themselves in their books of account with the sums so retained; and they submitted 
to account as the court should direct; but no books were produced which went back farther 
than 1747: Held, that the corporation must be decreed to account from 1629. 

Where, upon an account extending over an unusually jong period of time, a large balance was 
found due from a corporation to a charity, the Lord Chancellor referred it to the Attorney- 
General to certify, whether it would be proper that the charity should accept a less sum in 

‘lieu of the balance stated in the master’s report; and, the Attorney-General having certified 
that it would be proper that the charity should accept a sum less than one half of that balance, 
the certificate was confirmed, and a decree made accordingly. 


IN 1609, Nicholas Spicer conveyed lands to feoffees upon trust to ap- 
ply certain sums annually to charitable purposes, and make small pay- 
ments to some of the officers of the corporation of Exeter, and te employ 
the residue of the issues in lending, on good security, for periods not ex- 
ceeding four years, sums under 21/. to such of the freemen of Exeter as 
should be approved of by the mayor and aldermen. On the 20th of Au- 
gust 1629, the surviving trustees executed a deed of feoffment conveying 
the lands to the mayor, bailiffs, and commonalty of the city of Exeter; 
and, on the 18th of the following November, livery of seisin was given. 
From that time the corporation had been in the receipt of the rents and 
profits of the charity estate. 

In 1811, the present information’ was filed against the corporation of 
Exeter, praying that an account might be taken of the rents and profits of 
the charity estates received by them, and that proper directions might be 
given for establishing the charity. . 

The corporation by their answer stated, that they and their predecessors 
had been in possession of the charity lands from the time mentioned in the 
information, and had let them at small rents, with large fines, which had 
from time to time been received by them, and brought to account as part 
of the profits of the charity estates; that they had applied considerable 
parts of the rents and profits to the charitable purposes expressed in the in- 
denture of 1609; that there had been in every year some surplus, the 
amount of which they believed would appear from the books of account of 
the charity ; that they had always been ready to apply such surplus ac- 
cording to the provisions of the indenture of 1609; that, no application 
having been at any time made to them for such loans as were mentioned in 
that instrument, the surplus had been retained by them or by certain mem- 
bers of their body, who were appointed trustees or curators of the charity, 
and had been applied to the purposes of the corporation, and not to the 
purposes of the charity; that they had, from time to time, duly charged 
themselves in their books of account with the sums so retained by them 
and so applied to purposes distinct from those of the charity; and that they 
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were willing to account for the same, and for the rents and profits re- 
ceived by them in such manner asthe court should direct. They denied 
that the rents and profits of the estates had been misapplied; unless the 
court should be of opinion, that they and their predecessors, by borrowing 
the surplus rents and profits, and applying the same to purposes foreign to 
the charity (always charging themselves as debtors to the charity for the 
amount thereof), had been guilty of such misapplication; in which case 
they submitted that such abuse or misapplication had been committed 
ignorantly, and that they ought not to be charged with wilful neglect or 
default by reason thereof. 

The earliest book of account mentioned in the schedule to their answer, 
or of which they were then aware, began in 1764; but an account-book 
commencing in 1747 wassubsequently produced. 

.No witnesses were examined on either side; and, in 1813, a decree was 
made by the master of the rolls, without any discussion at the bar, which 
directed an account to be taken of the rents and profits of the charity es- 
tates, and of the fines paid upon the renewals of leases, which had come to 
the hands of the defendants or of any person by their order or for their 
use. . 

In January 1814, the defendants paid into court 19957., the balance ap- 
pearing by the schedules to their examination to be due from them. 

The corporation were not at the time aware of what the effect of the de- 
cree would be; and they were surprised to find, that, as no date was ex- 
pressed at which the account was to commence, the master considered 
himself bound to take the account from 1629, the time when they first en- 
tered into possession of the estates. They, therefore, while the proceed- 
ings were going on in the master’s office, presented a petition of re-hearing 
to Sir Thomas' Plumer, Jac. Rep. 443; and he affirmed the decree of 
Sir William Grant. From that deeree, and the order of affirming it, the 
defendants now appealed. In the petition of appeal they insisted, that the 
accounts ought not to have been directed to be taken from any period 
more distant than the filing of the information; and, at all events, that the. 
corporation ought not to have been charged in respect of the surplus rents 
and profits admitted to have been retained by them, so far as the purposes, 
to which the same were stated to have been applied, were public and char- 
itable purposes for the advantage of the city of EXxeter and its inhabitants, 
although not strictly within the scope and intention of the indenture of a 
1609. 

Mr Shadwell and Mr Merivale, for the appeal. The court exercises a 
discretion as to the length of time for which it will direet an account against 
trustees of a charity. In general it does not go farther back than to the 
filing of the information; and it is only in cases of fraud, and of misapplication 
of the funds from dishonest motives, that it applies a more rigid rule. At- 
torney-General v. Johnson, Ambl. 190. Reg. Lib. 1753. fol. 113. Har- 
mood v. Oglander, 6 Ves. 198. Attorney-General v. Owen, 10 Ves. 555. 
Attorney-General v. Griffith, 13 Ves. 565. In this case it is impossible 
to allege any circumstance of gross misconduct. No applications were 
made for loans of money in the manner contemplated by the founder of 
_ the charity; the corporation mixed the rents of the charity lands with their 
other funds, and applied them to general and corporate purposes; neither 
the members of the corporation nor any other person imagined, that in 
so doing they were guilty of misconduct; for nearly two hundred years 
no attorney-general or relator made any complaint; and, under these cir- 
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cumstances, the present corporation have merely continued to act as their 
predecessors had acted, and to do what for centuries no person had suspected 
to be wrong. Their error was one in v ich ever} body hared; and though 
it may be proper to correct it for the future, 1t 1s not reasonable to make 
them answerable for all that has been done sin : the first creation of the 
trust. ; ae Ak 

It is true that the defendants submit by their answer to account; but that 
submission means only, that they are willing to account from a reasonable 
time. They state, that they have charged themselves in their books of 
account with the surplus moneys of the charity; then let there be an inquiry 
from what time they have so charged themselves, and let the account com- 
mence from that time. The admissions in the answer must be qualified 
by a reference to those books; there is no book which goes back farther 
than to 1747; therefore, the account ought not to commence from.a more 
remote date. 

Mr Hart and Mr Roupell, contra. 


Re 


oy The Lokp Cuancettor. The complaint of this petition of appeal is 
twofold. First, it alleges that the account ought not to have been directed 
farther back than from the filing of the information; for that branch of the 
complaint there is not the least ground. Secondly, it insists that, even if 
the account is to be carried back to a more remote time, yet no account 
ought to be directed of so much of the moneys belonging to this particular 
charity as have been applied to other charities, or to other public objects 
which were for the benefit of the city of Exeter. But the petition of ap- 
peal does not bring before the court third question, which has been argued 
at the bar, namely, whether, looking back to the pleadings and the books 
of account (if we can refer to them), we can limit the accqunt so as not to 
carry it to the yery remote date of 1629, but make it begin at the time to 
which the books go back. ‘gated OP nad 

If the account is to be taken from 174° it is the duty of the court to say, 


why it goes back so far, and yet goes back no farther. When this court 
limits an’account of the rents and profits of charity estates to the time of 


Mas: 


filing the information, or to six years before that date, it does not act with 
reference to the statute of limitations. The principle upon which it pro- 
ceeds is this, that it will not deal harshly with men, who, meaning to dis- 
charge their duty faithfully, have nevertheless mistaken it. 


_~ It is quite a different matter where defendants state in their answer, 


that they have borrowed the charity funds for other purposes, have kept 
an account of the funds so borrowed, and have from time to time debited 
themselves with the amount. In such a case it would be very difficult to 
say, that the account could be limited either to the filing of the information, 
or to six years prior to that time; because the very reason, for which, under- 
different circumstances, either of these periods is selected by the court, is 


ousted by the statement of the defendants themselves. The difficulty of 


_ account from a remote date is one of the considerations which 
nee on the court in determining where the account shall begin. 


As to the suggestion that the moneys of the charity have been applied 
to other public purposes, can the Attorney-General or the court say here, 
«¢ you have applied the charity moneys to other than the charity purposes; 


& 
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you have not debited yourselves with those moneys as sums borrowed 
from the charity; and, as you have acted in mistake, the account shall not 
be pressed against you??? Do not the defendants themselves say, in one 
place, that they have duly charged themselves—and, in another, that they 
have always charged themselyes—with the moneys which they retained 
out of the profits of the charity estates? 

I do not see how the admissions in the answer can be qualified by a re- 
ference to the books of account; or how the rule of accounting can be taken 
from those books. 


July 6.—The Lorp Cuancettor. I do not see how I can relieve the 
corporation, though I think there is much hardship in charging them to the 
extent to which this decree goes. 

The appeal was dismissed. 


The defendants had produced in the master’s office a number of old 
leases and counterparts of leases of the charity lands, some of which re- 
cited or referred to other leases: and, as there were no books of receipts 
or disbursements prior-to 1747, the master had charged the corporation, 
from the quarter-day prior to the 20th of August 1629, with all the fines, 
heriots, and rents reserved. by those leases; allowing them on the other 
hand, without vouchers, the annual payments directed to be made by the 
founder, together with various reasonable and probable items of expendi- 
ture. After 1747, there were three successive books of account of the re- 
ceipts and application of the profits of the lands, which had been kept by 
certain persons appointed by the corporation curators of the charity. 
The first of them did not begin with any balance as due, at that date, 
from the corporation: at the commencement of each of the other two, a 
balance was stated against the corporation. There were entries in them 
which debited the corporation with interest on the surplus moneys bor- 
rowed or retained; and a resolution had been passed in. December 1802, 
that interest should be paid to the curator on the balance then due to the 
charity. Upon these entries, and upon that resolution, the master had 
charged the corporation with irtterest to the amount of 2004/. Is. 

The result of the account taken by the master on this principle was as 
follows:— 


£ 


Receipts from 1629 to 1747 : «| £38519 0 
Payments : ‘ : : : ' 1310 14 4 
Balance found due from the defendants in 1747. ; 2541 4 8 
Receipts from 1747 to the date of the report in - 

L521... 3 : Z 5 ‘+ §493 17-8 say 
Payments (including the sum paid into court) 2819 15 3 9 

i S ee a - 

Balance accrued due from the defendants be- Sei eet eae 

tween 1747 and 1821. ; : . J ‘ 2674 2 5. 


Total balance (exclusive of the sum paid ito court) £5215 7 et 


ale 
This balance the corporation, it was stated, had not means of discharg- 
ing: in fact, they had been obliged to borrow the sum which had been 
aid into court. 
The defendants took twelve exceptions to the report. Of these the first 
Vou. II,--U 
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was the most important, and it was the only one which was fully discuss- 
ed. The purport of it was, that the master ought not to have charged 
the defendants with any sums as received before the 24th of December 
1747 (the date from which the books of account commenced), inasmuch 
as there was not sufficient evidence before him of any such receipt; and 
that, as it did not appear by the existing accounts that there was any bal- 
ance due from the defendants on that day, he ought to have presumed that 
whatever sums had been received by them prior to that time had been 
properly expended. 

July 19; November.—After this exception had been argued, and 
some of the other exceptions had been partially discussed, the Lord Chan- 
cellor suggested, that the proper course, under all the circumstances of the 
case, would be, to refer it to the Attorney-General to consider, whether 
it would be proper that the charity should accept a less sum in satisfaction 
of the balance found due by the master. 

Accordingly that course was adopted; and, on the 16th of April, the 


sat Attorney-General (Sir Charles Wetherell) gave the following certificate:— 


_ Jn consequence of an intimation from your lordship, in the course of 
the argument on the exceptions, that it should be submitted to me for my 
consideration, whether (due regard being had to the circumstances dis- 
closed in the pleadings and proceedings) it would not be advisable and 
expedient, that the charity should accept a less sum than the whole 
amount of the balance of 5215/. 7s. 1d., found, by the master’s report of 
the 6th day of August 1821, to be due to the charity from the corporation, 
in satisfaction of such balance. I have been attended by the counsel and 
agents of the relator, and by the counsel and agents of the defendants, and 
have heard the allegations of the parties by their counsel and agents; and, 
the counsel for the defendants having proposed that a sum: of 2500/. only 
should be paid by them, and accepted on the part of the charity, in satis- 
faction of the said balance, which not being objected to by the relator, 
upon the defendants paying and bearing their own costs of this suit, I 
have considered such proposal, and humbly certify to your lordship, that 
in my opinion it will be proper, under all the circumstances of the case, 
that, upon payment of the said sum of 2500/. by the said defendants, or 
on their giving good security-for the payment thereof, and bearing their 
own costs of this suit down to the present time, they should be discharged 
from the said balance of 5215/. 7s. 1d. so reported due from them, and 
thereupon all proceedings respecting the said balance should cease.” 


Upon this certificate and the master’s report, the cause was heard on 
further directions; and, by the decree, dated the 19th of May 1827, it 
was ordered, that the exceptions should be overruled; that the certificate 
of the Attorney-General should be confirmed; and that the defendants 
should, on or before the 31st of July, pay 25007. into court, or give good 
security for the payment of it, with interest from that day. 
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Domville v. Solly. 


» 2 Russell, 372. 


July 27, 28, 1826.—In moving upon admissions in an answer for the payment of money into 
court, the plaintiff may show that, upon the case stated in the answer, he has an interest in 
the sum in question, though the defendant, in his answer, expressly denies (hat the plaintiff 
has any such interest. 


THE bill was filed by an executor against his co-executors, for an ac- 
count of the estate of a testatrix, Mrs Solly; the principal part of whose 
assets consisted of her interest in a mercantile concern, in which she had : 
been partner with the defendants. ri 

The defendants stated by their answer, that they had received fromthe 
effects of the partnership, after deducting their payments, about 68,0001; 
that all the debts of the partnership were discharged, and that they had 
paid to Mrs Solly’s estate about 17,000/., which, they said, was all that 
was due to her from the partnership; and they asserted that her claim 
upon the partnership had been satisfied. wee 

The plaintiff moved for the payment of about 30,000/. into court; con- 
tending that it was evident, upon the correspondence set forth or referred 
to in the answer, and the transactions disclosed in it, that a large sum was 
still due to Mrs Solly’s estate from the defendants in respect to the part- 
nership; and that their representation to the contrary, though supported 
by their oath, being rather an inference from, than a statement of, facts, 

did not bind the plaintiff. 

The defendants insisted, that the question thus raised could not be dis- 
cussed till the hearing of the cause, and that, for the purpose of the pre- 
sent motion, the plaintiff was bound by the representations in the answer. 

Mr Sugden and Mr Swanston, for the plaintiff. Mr Pemberton, contra. 

The Lord Chancellor was of opinion, that, in moving upon the admissions 
in the answer, the plaintiff was not bound by the defendant’s denial of his 
having any interest in the money which had come into their hands, and 
that, notwithstanding such denial, he was at liberty to show that, upon 
the case stated in the answer, he had an interest in the sums in question. 


* 


Finally an order was made for the payment of a large sum into court. 


Wellman v. Bowring. 
2 Russell, 374. 


August 1, 1826.—By a settlement made previous to marriage, the husband surrendered ecopy- 
holds to trustees upon trust, in a certain event, and after various preceding limitations, to 
the use of his executors or administrators, if not exceeding two, for the term of their lives, 
and of their assigns, for ever; but if he should leave more than two executors, or administra- 
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tion should be granted to more than two, then to the use of the two who should be first 
“named in his will as his executors, or, in the administration, as his administrators, for the term 
of their lives, and of the life of the longest liver of them, and of his or her assigns for ever: 
The wife surrendered other copyholds to similar uses, her executors or administrators being 
substituted, in the ultimate limitation, for those of her husband: by the custom of the manors 
of which the copyholds were holden, the largest estate to which tenants could be admitted 
was to two for their joint lives and the life of the longest liver of them; but tenants so ad- 
mitted, or a tenant for life according to the custom of the manor, had the absolute power of 
disposition over the property; the event, on which the ultimate limitation was to take effect, 
haying happened upon the death of the husband intestate, the wife tock out administration to 
him, but, the trustees not having been admitted, the legal estate vested in the heir: Held, 
That the widow, as administratrix of her husband, was entitled to the copyhold; that she was 
not a trustee for the heir; that she was entitled to the assistance of a court of equity against 
the heir, A 
- Quere, Whether she was entitled to the copyhold beneficially, or was a trustee for the husband’s 
next of kin, or the individuals interested in his personal estate? . 


: ACCORDING to the custom of the manor of Slape, in Dorsetshire, no 
tenant can be admitted to an express estate of inheritance; and lands are 


"usually granted either to a person for life, or to two persons for their joint 
— lives and the life of the longest liver of them. Any tenant so admitted 
has aright, either by surrender in court or by a written instrument made 
_. out of court in a certain form, to nominate one or two persons to succeed 
. <""Eim, jointly and successfully as tenant or tenants; and, if the tenant dies 


without exercising his right of nomination, his heir at law is entitled to be 
admitted, subject to the widow’s right to hold the lands during her widow- 
hood. The heir or nominee pays a fine of 10/7. upon admittance. In 
these respects the customs of the manor of Netherbury-in-Terra are the 


_» same with those of Slape. 


ae 


at 


In 1764 Joseph Bryant, a tenant of the manor of Slape, in considera- 
tion of his intended marriage with Elizabeth Wellman, and in pursuance 
of an agreement for a settlement which the parties had entered into, sur- 
rendered copyhold lands holden of the manor of Slape, to the use of Ben- 
jamin Wellman and John Bowring, for their lives and the life of the sur- 
vivor of them, and of their assigns for ever, according to the custom of 
the manor, upon trust for Bryant himself during his life—then, for E. 
Wellman during her life—afterwards, for the children of the marriage in 
a certain manner; but, in case there should be no such issue, then upon 
trust, within two calendar months next after the decease of the survivor 
of Bryant and his wife, to surrender the estate to the use of such person 
and persons for the term of his, her, or their life or lives, and of his, her, 
or their assigns for ever, as Bryant should, in the manner therein men- 
tioned, nominate or appoint—and, for want of such nomination or appoint- 
ment, upon trust to surrender the same to the use of the executors or ad- 
ministrators of Bryant, “‘ If not exceeding two, for the term of their lives 
and of their assigns for ever; but if he should leave more than two execu- 
tors, or administration should be granted to more than two, then to the 
use of the two that should be first named in his will as his executors, or 
in the administration as his administrators, for the term of their lives, and 
of the life of the longest liver of them and of his or her assigns for 
ever.’ 

At the same time, and in pursuance of the same agreement, Elizabeth 
Wellman surrendered lands holden of the manor of Netherbury-in-Terra, 
to similar uses; save that the ultimate limitation in default of nomination 
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or appointment, instead of being to the executors of the husband, was to the __ 
use of the executors or administrators of Elizabeth Wellman, ifsnotexs ae 
ceeding two, for the term of their lives, and their assigns for ever; but, 
if she should have more than two executors, or if administration should be 
granted to more than two, then to the use of the two who should be first 
named in her will as her executors, or in the administration as her admi- 
nistrators, for the term of their lives, and the life of the longo liver of 
them, and of his or her assigns for ever. 

There was no issue of the marriage, and Bryant did pai exercise his 
power of nomination. In 1779 he died intestate, and the widow, having 
taken out administration to him, called on the trustees to surrender the 
copyholds in Slape. The surrender was accordingly made; and she was 
admitted, paying the fine due on her own admittance as surrel e, and». 
also the fine which the trustees should have paid on their admittance. iy s 

ad 


SS 
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Her admittance was in the form giving the largest estate known to dens 
custom of the manor, and conferring on her the absolute power of ‘ispox”< 
sition. i 

It was stated that she had paid her husband’s debts. From the time of. 
her admittance, she and those claiming under her had been in. possesses ty 
of the property. 

At length it was dicgaveredt that the trustees of the marriage- sh tle” 1 
ment had never been admitted: and Bowring, the heir at law of Jos a fess 
Bryant, brought an ejectment and obtained a verdict. ra 

The plaintiff, who derived his title from Mrs Bryant, filed his bill, 
praying that the heir might be declared a trustee of the legal estate rae 
him, and might be decreed to execute such surrender as he should direct. 

In this stage of the cause three questions arose:— 

First, Whether, in the events that happened, Mrs Bryant, upon the 
death of her husband, became entitled to the copyheld under the limitation 
in the surrender? 

Secondly, Whether, supposing her to have become entitled, she took 
the copyhold as a trustee for the heir at law? 

Thirdly, Whether, supposing her not to be a trustee for the heir atilaw,, 9 
she was entitled to the assistance of a court of equity to call on the heir to ©. 
convey the legal estate to her? m 

_ A fourth question, which could not be discussed or decided till it was” 
ascertained who were Joseph Bryant’s next kin, was, Whether the admin- 
istratrix was a trustee of the copyhold for the next of kin of the testator, 
or the persons interested in his personal estate ? 

The decree of the Vice-Chancellor declared(a) that the heir of Joseph 
Bryant was a trustee of the legal estate of the copyhold for the widow, as 
administratrix of her husband. 

From this decree the heir appealed. (5) . 

August 1.—The eas Cuancettor. The bill was filed in order to 
have a declaration, that, under the circumstances of this case, the copy- 
hold of the husband, though there was no admittance upon the surrender 
made previous to his marriage, should be considered as bound in equity 
by the agreement which he had entered into for settling those lands to 
certain uses, and that the consequence was, that, in the events which 


(a) 1 Sim. & Stu. 24., where the facts of the case are minutely detailed. 
(b) The appeal was argued before the commencement of these reports. 
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had happened, the wife took the estate as the administratrix of the 
husband. The question’ is, Whether, though the heir has taken. the 

legal estate, he can be considered otherwise than as a trustee: and that 

depends upon the effect of the marriage-settlement. Is that marriage- 
settlement to be considered as an agreement with respect to the estates of 
the husband and wife, that, in case there should be no children or nominee 
to take, the copyholds of each should go, after the death of the husband 
and wife, to his or her executors and administrators ? 

Another question is, If the wife took the estate as administratix of her 
husband, what will be the effect of her being so tenant under the agree- 
ment made upon her marriage, and with reference to the customs of this 

~manor? 

The question between the plaintiff and the heir at law depends on two 
points. The first is, Whether the custom of the manor authorized the 
husband to limit the copyhold to one person, deseribing that person as 
his executor or administrator, or to two persons, describing them as his 
executors or administrators, or as the two individuals who should be first 
named in his willas his executors, or in the administration as his adminis- 
trators? It is contended on the part of the heir at law, that such a 
nomination as this could not be made. To me it appears that such a 
limitation is authorized by the custom of the manor. 

The second point is, What is the nature of the interest, which the 
person so described, and taking under such a description, has in the copy- 
hold estate? The heir at law contends, that, if such a limitation as this 
could be made, still the executor or administrator must be a trustee, and 
that he is a trustee for him, the heir at law: in the next place it is insisted, 
that, if the executrix or administratrix takes, she takes for her own use 
and benefit: and, thirdly, it is argued, that, whatever interest the execu- 

_ trix or administratrix takes in the copyholds, she must take it as personal 
estate of the settlor, and must be a trustee of it for the settlor’s next 
of kin. 

The Vice-Chancellor declared by his decree, that the heir was a trustee 
of the legal estate for the administratrix: he decided nothing as to the ques- 
tion between her and the next of kin. Should it turn out that she takes 
the copyhold as copyhold tenant, but that she takes it as a trustee for the 
benefit of the personal estate of the husband, the next of kin of Joseph 
Bryant would be entitled—not, however without a due consideration of 
the claim of the wife. She paid the debts of her husband; she may have 
done so without having had assets of his in her hands, considering, per-. 
haps, that she was bound, as personal representative, to pay them; and in 
that respect she may have claims. She may have claims also as a person 
possessing an interest in his personal estate, not as one of his next of kin, 
but as entitled under the statute of distributions. 

Is, then, the settlement made on the marriage of Joseph Bryant, a settle- 
ment which a court of equity will carry into effect with respect to the ul- 
timate limitation in default of appointment? Can the executors or admin- 
istrators of the respective settlors be considered as within the considera- 
tion of the marriage-settlement, or are they to be regarded as strangers? 
I am of opinion, that there can be no objection to considering this limita- 
tion to the executors or administrators as a part of an equitable agreement, 
which the court will carry into effect. For, where husband “and wife 
think proper, upon their marriage, to enter into an agreement, that, in case 
they have no issue, and the husband does not nominate any person to take 
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his copyhold after the death of himself and his wife, the copyhold shall 


then be considered as part of his personal estate, or shall go to his personal 
representatives ; and so again, with respect to the wife’s estate, that, upon _ 
the same or a similar event, her copyhold shall be considered as part of _ 


her personal estate, or go to her personal representatives ; I cannot look 
upon that as a part of the settlement which can be called voluntary. - The 
husband might survive or the wife might survive; either of them, there- 
fore, might claim a benefit under the limitation; and I see no reason why 


a limitation, which gives an interest eventually to the husband and eventu-— 
ally to the wife, may not be considered as fairly within the consideration — 


ofmarriage. The copyhold estate, provided only a tenant is given to the 


lord, may be dealt with in any manner which the parties may think pro- 
per to agree upon. 

Another question is, Whether, the limitation being’ to the person by 
the description of an office, namely,to executors or administrators,’ the 
wife, taking the copyhold as administratrix of her husband, took it for her 
own use and benefit? May it not be held, by analogy to those cases in 
which the executor, taking leases pur autre vie as special occupant, Rip- 
ley v. Waterworth, 7 Ves. 425—442, has been deemed a trustee for the 
next of kin of his testator, that the meaning of the parties in the agreement 
made on their marriage was, that the executor or administrator was to 
take the copyhold estates for the purpose of making each copyhold so 
coming to him a personal interest of the husband and wife respectively? 
If such a stipulation were made part of the marriage-contract, it could not 
be considered a voluntary engagement. These, however, are questions, 
which it is not necessary for me to consider on this appeal. 

On the whole,.I find myself bound to say, that the decree of the Vice- 
Chancellor is right. 


Eyre v. Everett. 


2 Russell, 381. 


August, 1826.—The liability of a surety in a bond is not discharged by the delay of the credi- 
tor in suing for the debt, or by the circumstance of the principal debtor afterwards executing 
to the creditor another bond for a larger sum. 


IN 1814 Eyre, as surety, had joined with Mainwaring in a bond to 
Everett, Walker and Co., to secure the payment of the purchase-mo- 
ney of a number of shares in the Bayswater Spring Company. The ob- 
ligees’ had brought an action on the bond, and recovered a verdict. The 
surety then filed his bill for relief in equity. lod 

Some of the points raised by the bill related to the legal liability of the 
obligor, and, therefore, either had been or might have been tried in the 
action at law. ; 

The equitable grounds on which the surety claimed to be relieved, were 
two. First, though some disputes had arisen between him and the obli- 
gees in 1818, and though he then expressly denied his liability, they suf- 
fered five years to elapse without having taken any means to obtain pay- 
ment of the debt from the principal, who, in the mean time, became in- 


+ 
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solvent, and fled from the country. This delay, he contended, afforded a 
sufficient reason why the bond should not now be enforeed against him. 
Secondly, after the joint and several bond had been given, Everett, 


i CM 


m 
Walker and Co., who were bankers, had taken Mainwaring’s bond = 
~~ sum of about 10,0007. By this proceeding, it was alleged, they had ma B 
Dey: 


efially altered the situation of the parties, to the detriment of the surety. 
‘An injunction had been obtained for want of answer, but, on the coming 


in of the answer, was dissolved by the Vice-Chancellor. 


The Solicitor-General and Mr Wyatt moved before the Lord Chancel- 


“Jor, that the order of the Vice-Chancellor might be discharged. © 


They contended, thatthe matters in dispute between the parties had not 
been sufficiently sifted in the action; that the company, fan the purchase- 
money of shares in which the bond had been given, wai bubble; that 
the shares in it could not be legally transferred to Mainwaring; and that, 
the whole transaction being illegal, the obligees ought not to be permitted 
to enforce payment of the bond. A 


The Lorp Cuancetior. I cannot enter into these grounds of legal 
objection. I must presume the judgment on this bond to be a good judg- 
ment in law; and the plaintiff in equity must show equitable grounds of 
relief. If he says that the bond and judgment are bad at law, can he come 
here for relief? There are some cases in which the court entertains juris- 
diction, though there would be a good defence at law; but that is, because 


: in those cases the matter was of such a kind that there was an original ju- 


‘risdiction belonging to this court; and this court will not allow itself to be 


. ousted of any part of its original jurisdiction, because a court of law hap- 
“pens to have fallen in love with the same or a similar jurisdiction, and has 


attempted (the attempt for the most part is not very successful) to admin- 
ister such relief as originally was to be had here and here only. 

If the transaction as to the shares were illegal, I question whether this 
court would interfere to help either party. After trial and verdict, a court 
of equity will not relieve upon grounds which might have been investi- 
gated at the trial. 


~ yeas support of the equitable claim to relief, the counsel for the plaintiff 


: 


cited Ex parte Mure, 2 Cox, 63; Price v. Williams, 1 Sim. and Stu. 581; 
Law v. The East India Company, 4 Ves. 824. ; 

Spy ore ean? | 

_ The Lorp Cuancettor. Assuming that at a particular time Everett, 
Walker and Co, bad a right to call on Eyre as a surety to pay this bond, 


the question is, whether there have been on their part such a delay and’ 


sucn deaiigs with the principal, as will afford a ground for relieving the 
surety : , 

The bond was given about 1814. It appears that, in 1818, some dif- 
ference arose between the bankers and the surety as to his liability; he in- 
sisting upon certain circumstances which were tried or might have been 
tried in the action, and alleging that he was not liable on the bond; the 
bankers, on the other hand, insisting that he was liable. After these dis- 
putes arose, they did not for five years take proceedings on the bond, and, 
in the mean time, Mainwaring, the principal debtor, quitted the country. 

It is further alleged, that Everett, Walker and Co. afterwards. took a 
bond from Mainwaring for the sum of 10,000/.; and it was argued, that 
either the former demand was included in this sum, or, if it was not in- 
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cluded in it, still that the lending so large a sum to the principal debtor 
4 by the obligees-was to be considered as a circumstance materially altering 
the situation of the surety with respect to his risk and liability, and which 


therefore must affect their demands upon him in respect of the preceding _ 


transaction. All these circumstances, taken together, are insisted on as 
such a release or such a dealing with the principal debtor, as will in equity 
discharge the surety. 

In my opinion, they do not discharge him. Ihave never known a case 
in which, where a principal and surety were indebted on the same bond, 
a dealing with the principal by considering him as a debtor in another 
sum of money, or on another security, was held to discharge the surety in 
the first obligation; and IT apprehend that the circumstance of Everett, 
Walker and Co. not calling on Eyre to join in the second bond, is a cir- 
cumstance from which no inference in his favour can be drawn. On the 
contrary, if he had been required to join, and had joined, in the second 
bond, that would have been a state of things in which it might have been 
eontended, and with more plausibility, that he was not liable on the first 
bond. The debt which was due from Mainwaring and Eyre to the bankers 
eould not be destroyed by Mainwaring’s afterwards becoming a separate 
debtor on a different instrument. 

As to the other point, the fact of the obligees not having sued for five 
years is not denied; but they positively deny that they ever gave Main- 
wuring time. The case, therefore, presents nothing more than the passive 


act of the obligees not suing. But the surety has no right to say thatheis » 
discharged from.the debt which he has engaged to pay, together with the 


Fok 


ws 


principal, if all that he rests upon is the passive conduct of the creditorin ~~ 


not suing. He must himself use diligence, and take such effectual means 
as will enable him to call on the creditor either to sue, or to give him, the 
surety, the means of suing. 

The motion must be refused, and the injunction must stand dissolved. 


Mawman v. Tege. ee 
2 Russell, 385. Ee. oak 


August 4, 5, 7, 17, 18, 21, 1826.—The court will interfere to protect a copyright from piracy, at 
the suit of plaintiffs who appear to have a good equitable title, even though it should not be 
quite clear that their legal title is complete. 

Mode in which the court exercises its jurisdiction, where one work of compilation, such as an 
Encyclopedia, copies matter from a preceding work of the same description. 


THE plaintiffs, claiming to be proprietors of a work entitled the En- 
eyclopzdia Metropolitana, filed their bill, on the 22d of July 1826, against 
Tegg, the proprietor of the London Encyclopedia, praying that an ac~ 
count might be taken of the profits made by the sale of the latter work, 
and that Tegg might be restrained from printing and publishing any num- 
bers of it containing any part of the articles comprised in the Encyclope- 
dia Metropolitana. a ad 

The Encyclopedia Metropolitana, aceording to the statement of the 
plaintiffs, was begun in January 1818, by Rest Fenner, and was intended 

ie O1- II.—V 
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to be completed in fifty parts. In May 1819, when only five parts had 
been printed, he became bankrupt, being then, as was alleged, sole pro- 
prietor of the publication; and Mr Baldwin and Mr Mawman, two of the 
plaintiffs, were chosen assignees of his estates and effects. In August 1821, 
the plaintiffs purchased the unsold copies of those five parts of the work, 
and Fenner’s copyright in them; but no written assignment of the copy- 
right was executed. They had since published twelve other parts. 

In January 1826, Tegg published the first part of the work entitled the 
London Encyclopzdia, which was edited by the gentleman who had been 
the editor of the first five parts of the Encyclopedia Metropolitana, and 
six other parts had been published subsequently. In March, the plain- 
tiffs first discovered that many of the articles in Tegg’s publication were 
copied verbatim, or nearly so, from the Encyclopedia Metropolitana; and 
they accounted for their delay in applying for the interposition of the 
court by the length of time required for a careful comparison of the two 
works by the writers of the articles alleged to have been pirated. 

In support of the charge of piracy, a great many articles and portions of 
articles in the London Encyclopedia were pointed out, which were ver- 
batim the same with corresponding articles in the Encyclopedia Metropo- 
litana, or differed from them only in slight and apparently colourable va- 
riations. In some of the passages referred to, accidental blunders and 
typographical errors, which had crept into the Eneyclopzdia Metropoli- 
tana, had been transferred into the corresponding articles in the other work. 
A great proportion of the instances of the alleged piracy were taken from 
a dictionary of the English language, which formed a part of both works, 
and was, in both, conducted on the same plan. 

In the affidavits sworn in opposition to the motion for an injunction, it 

was stated, that the plans of the two works were perfectly distinct, the 
Lendon Encyclopedia adopting the alphabetical arrangement, while the 
Encyclopedia Metropolitana, rejecting that arrangement as unscientific, 
was distributed on philosophical principles into four divisions; that they 
were intended for two classes of readers totally different, and were not 
likely to interfere with the sale of each other, the parts of the Encyclope- 
dia Metropolitana being large and expensive quartos, while its supposed 
rival appeared in octavoyzglumes, which were sold for about one-third the 
price of the greater work; that the passages in the London Encyclopedia, 
which were referred to in proof of the charge of piracy, had been printed 
from manuscript copy; and that, though the Encyclopedia Metropolitana 
had been consulted in common with other books, researches on the same 
subjects had always been made in other directions, and the information 
derived from it had never been used without correction or addition, am- 
plification or abridgment. 

Mr Curtis, who had been the editor of the first six parts of the Ency- 
clopeedia Metropolitana, and was afterwards the editor of the London 
Encyclopedia, also stated in his affidavit, that, originally, one third of 
the former work belonged to him, one third to a Miss Richardson, and 
the remaining one third to Fenner; that he agreed to sell to Fenner his 
share of the work and copyright for $000/.; that he received from Fen- 
ner a bond for that sum, payable twelve months after demand; that he 
had attempted to prove the amount of the bond under Fenner’s commis- 
sion, but his claim had been rejected, because no demand had been made 


prior to the bankruptcy; and that he had never executed any assignment 
of his interest in the copyright. 
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August 4, 5.—The Solicitor-General, Mr Spence, and Mr Loraine, 
on behalf of the plaintiff, moved for an injunction; submitting, that, in 
respect of name and outward similarity, the London Encyclopedia, not- 
withstanding the difference of size, must be considered as a counterfeit of 
the Encyclopedia Metropolitana, so that they were entitled to an in- 
junction on the principle of Hogg v. Kirby, 8 Ves. 215, and contending, 
that, at all events, a case of unquestionable piracy had been made out, 
which entitled the plaintiffs to the injunction they asked. 

Mr Horne, Mr Shadwell, Mr Ching, and Mr Swann, contra, insisted 
that it was ridiculous to allege that there was any similarity between the 
two works in name or form, except in the use of the common term ‘ En- 
eyclopedia,”’ denoting the class to which both works belonged. 

As to the charge of piracy they raised the following points:— 

First. The alleged piracy was not made out. The Encyclopedia Me- 
tropolitana might have been used, like other books, for the purposes of the 
London Encyclopedia; but the latter was substantially a new work; and 
the adoption from a prior book of a few lines or sentences in many hun- 
dred pages had in it nothing of the nature of a piratical proceeding. A 
great majority of the instances of the alleged piracy were taken from the 
lexicographical department; yet surely any man was at liberty to compose 
a dictionary of the English language on the same principle and in the 
same mode of arrangement with the dictionary contained in the Encyclo- 
pedia Metropolitana; and, in so doing, he must unquestionably use many 
of the quotations and explanations which occurred there. Compilations, 
like Encyclopzdias, were to be judged of by rules somewhat different 
from those which applied to compositions partaking more of the character 
of original works. They professed to borrow from a great variety of 
sources; and if each author, from whom any matter was borrowed, had a 
right to complain in a court of justice, works of that class could no longer 
be conducted in the same way as had been customary hitherto. It was 
distinctly sworn, that the compilers of the London Encyclopedia had not 
availed themselves of the Encyclopedia Metropolitana in any way at va- 
riance with the usage of literary men: they had done no more than the 
complaining parties had themselves done. The Encyclopedia Metropo- 
litana had borrowed largely from other works; it had borrowed largely 
from one work, the copyright of which~belonged to the defendant. 
Under such circumstances the plaintiffs had sustained no injury; or if 
they had, still they ought to be left to their legal remedies, in order to 
ascertain the reality of that injury, and the amount of damage which had 
arisen from it. ., é ¥ 

Secondly. The parts of the London Encyclopedia, which were alleged 
_ to be piratical, formed a very inconsiderable part of the whole publication; 
and even supposing the accusation to be true, was the whole work to be 
annihilated by the injunction of the court? If there had been a slight in- 
fringement of the plaintifis’ rights, they could have ample satisfaction by 
an action at law: why, then, should the defendant be deprived of the 
benefit not only of the matter which turned out to belong to other 
persons, but of that which unquestionably belonged to himself? For 
half a year the publication of the London Encyclopedia had been going 
on; and a large sum of money was now invested in it. If the plaintiffs 
had made their application at an earlier period, their success would have 
been of comparatively little consequence to the defendant; but if the in- 
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junction were now granted, every day of their past delay would have made 
an addition to the loss which he was now to sustain. - 

Thirdly. The remedy by injunction being in such cases only rea 
to the legal remedy, the party applying for it ought to show that he ee 
title on which he could recover at law. The title of the plaintiffs, accord- 
ing to their own statement, was not valid in either law or equity. eet 
assignment of copyright ought to be in writing, 8 Ann. c. 19, 8. 1.; 54 ae} 
III. c. 156, s. 4.; and they did not affect to have any assignment in ding 
ing. Besides, they represented themselves as partners 1n the work; and, 
Mawman and Baldwin being two of their number, they derived their 
ownership through a purchase made from Mawman and Baldwin, as as- 
signees of Fenner. Such a purchase was impeachable in equity. 

Further, it appeared in the affidavit of Mr Curtis, that he never executed 
any assignment of his original one third share, and, as the price for which 
he agreed to sell it had not been paid, he had a lien on that share for his 
purchase-money. As to Miss Richardson’s share, it was included in an 
assignment made by her to Mawman, Baldwin, and another individual, 
not a party to the suit, in trust for the benefit of her creditors. 


In reference to the last point, the Solicitor-General denied that a de- 
‘ fendant, who had not a shadow of right to use the matter of the Encyclo- 
pedia Metropolitana, could require the plaintiffs, who had long been and 
still were in possession of that work and of the copyright of it as owners, 
and who swore distinctly that the property was theirs, to explain, for the 
satisfaction of his curiosity, the mode in which the title became vested in 
them. At the same time, if the court wished for any explanation as to 
the nature or derivation of the title, they were ready to give it. 


The Lorp CuancEttor. As to the hard consequences which would - 
follow from granting an injunction, when a very large proportion of the 
work is unquestionably original, I can only say, that, if the parts which 
have been copied cannot be separated from those which are original, with- 
out destroying the use and value of the original matter, he who has made 
an improper use of that which did not belong to him must suffer the con- 
sequences of so doing. Ifa man mixes what belongs to him with what 
belongs to me, and the mixture be forbidden by the law, he must again 
separate them, and he must bear all the mischief and loss which the sepa- 
ration may occasion. If an individual chooses in any work to mix my 
literary matter with his own, he must be restrained from publishing the 
literary matter which belongs to me; and if the parts of the work cannot 
be separated, and if by that means the injunction, which restrained the 
publication of my literary matter, prevents also the publication of his own 
literary matter, he has only himself to blame. 


August 7.—The Lorp Cuancettor. There was in the first instance 
an attempt on the part of the plaintiff to say, that there was such a simi- 
larity in the title and form of the works, that the less should be consi- 
dered as a counferfeit of, or affecting to be the same with, the larger. 
That proposition cannot be maintained; it is impossible to bring the case 
within the principle of Hogg v, Kirby, 8 Ves. 215. The ground, on 
which the plaintiffs mast stand, is, that the work of the defendant isa 
piracy of their work. 


One objection relied on by the defendant was, that the plaintiffs had not 
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shown a title to the work for which they claimed protection. The plain- 
tiffs offered, if the court wished to be satisfied on that point, to supply any 
defect which might be supposed to exist in their title or in the evidence 
of their title; but they insisted that they ought not to be required to supply 
what in truth was not wanted to cure any defect, merely because a defend- 
ant, who was appropriating to. his own use what did not belong to him, 
called on them to do so. It does not appear to me, that, for the purposes 
of this motion, I need call on the plaintiffs for any explanation of their 
title. Originally there appear to have been three persons interested in 
the Encyclopedia Metropolitana, according to such title as they had. 
Fenner had one third of it; Curtis (who is now the editor of the London 
Encyclopzdia), another third; and a Miss Richardson, the remaining one 
third. Two of the plaintiffs, Mawman and Baldwin, are assignees of 
Fenner: and, whatever question there may be in some cases, whether an 
interest in copyright does or does not pass without writing, it would, I 
apprehend, be difficult to maintain that there must be an instrument in 
writing between the bankrupt and his assignees. Fenner’s share, there- 
fore, vested in his assignees. The- subsequent transactions, by which, 
though a dealing with the assignees, the plaintiffs (including the assignees) 
acquired their interest, do not seem to me to be material on this occasion. 
If the assignees are trustees for the creditors, they have a trust to perform, 
and it is their duty to make the most of the publication for the benefit of 
the creditors; if they have themselves become owners by virtue of a pur- 
chase, they have a right to sue for the protection of their own interest. 
Whether, therefore, the assignees are trustees of the Encyclopedia Metro- 
politana for the creditors of the bankrupt, or are owners for their own 
benefit, is much the same thing as to the only question which the court 
has to deal with at present. 

Mr Curtis, it is represented, sold his one third to Fenner, and took in 
payment a bond payable at a certain time after demand made; no demand 
being made till after Fenner’s bankruptcy, his claim to prove upon the 
bond under the commission was rejected: and I am afraid it cannot be 
maintained, that he had a lien for the amount of the bond on the share 
which he had sold. As to Miss Richardson’s share, I have very little in- 
formation: except only, that there appears to have been some arrangement, 
by which, as between her and the plaintiffs, they have been considered to 
be, and have acted as, proprietors of the work. 

Another circumstance which has been pressed by the defendant, is the 
delay in filing the bill. That delay, it appears to me, 1s in a great degree 
accounted for by the necessity of comparing the whole of the two works, 
for the purpose of seeing how much of the Encyclopedia Metropolitana had 
been, in a substantial sense, taken from it, and infused into the London 
Encyclopedia, before any application could be made to this court. 

In cases of this kind, the court has first to decide, whether there ought 
to be an injunction; and if there is to be an injunction, it has next to de- 
termine, whether the injunction shall be against the whole work, or only 
against part of it. The extent, to which the injunction ought to go, must, 
in each case, depend on the particular circumstances of that case. Quota- 
tion, for instance, is necessary for the purpose of reviewing; and quotation 
for such a purpose is not to have the appellation of piracy affixed to it; 
but quotation may be carried to the extent of manifesting piratical in- 
tention. 

It has been argued, on behalf of the defendant, that there can be no such 
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thing as monopoly in the plan and arrangement of works like those which 
are in question here, and more especially of the lexicographical parts of 
them. But though any man may publish a work of the same nature and 
species with the work of the plaintiffs, the question which always arises, 
is, whether he is not publishing a work which is partly theirs and partly 
his? In considering that question, it is necessary to ascertain how much 
of the one book has been copied from the other; and many cases have es- 
tablished, that you cannot have better evidence of such copying than the 
circumstance which occurs in several of the passages here complained of— 
namely, the fact of blunders in the original book being transferred into the 
book which is accused of piracy. And I may add, that, when aconsider- 
able number of passages are proved to have been copied, by the copying 
of the blunders in them, other passages, which are the same with passages 
in the original book, must be presumed, prima facie, to be likewise copied, 
though no blunders occur in them. But after the quantity of matter 
which has been copied, has been thus ascertained, the quantity of matter, 
not piratical, with which the piratical matter has been intermixed, is still 
a circumstance of great importance. For, though this court has long en- 
tertained the jurisdiction of protecting literary property by injunction, 
there may be much doubt whether it would exercise the jurisdiction, 
where only a few pirated passages occurred, and would not rather, in such 
a case, leave the complaining party to his action at law. 

I do not find any case precisely in point, or where the question has 
arisen on awork of the very samekind with these. But itis difficult to dis- 
tinguish, in fair legal reasoning, a work, such as these Encyclopedias are, 
from other works to which the jurisdiction of the court has been applied 
on the ground of piracy: sometimes, granting an injunction; at other times, 
ordering the accused party to keep an account; sometimes, directing a re- 
ference to the master as to the contents of the respective works; some- 
times leaving the complainant to proceed with his action at law; sometimes 
calling on the defendant to put in his answer, before the injunction 
is granted. Shall I, then, under the circumstances which are presented 
to me, grant the injunction before answer? or, shall I give the defendant 
leave to make an affidavit with respect to the extent to which the artieles 
of the Encyclopedia Metropolitana have been copied in his publication? 
The plaintiffs cannot know to what extent the copying has been carried, 
unless they examine the whole work; and, even then, any representation, 
which they canmake, must be matter of inference. But the persons in the 
employment of thedefendant can state exactly, how much they copied, and 
what parts they copied, and can supply the court with the knowledge of 
how the fact really stands, without leaving it to be collected from inferen- 
ces more or less strong. I desire, therefore, to know, whether, on the 
part of the defendant, an affidavit will be offered, stating how far those 
parts of the London Encyclopedia, which are exactly the same with 
parts of the Encyclopedia Metropolitana, were or were not copied from the 
latter work? 


In consequence of this intimation, the gentleman who had superintend- 
ed the compilation of the lexicographical articles in the London Encyclo- 
peedia, made one affidavit, and the editor of the work another. 

The former stated, that, although he had adopted from the Encyclopedia 
Metropolitana some few quotations and illustrations taken from previous 
writers, yet, in reference to original matter, he had in no instance copied 
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merely from that work, but, in all cases where he had made use of it, had 
either abridged or amplified the same; and that, to the best of his belief, 
there was no single article in that portion of the lexicographical depart- 
ment of the London Encyclopzdia which had been under his superintend- 
ence, that was not, in important particulars, different from any article 
in the Encyclopedia Metropolitana, so as to become essentially anew and 
original article:—that, in seventy-five pages of the lexicographical por- 
tion of the London Encyelopzedia, not more than two lines were copied from 
the Encyclopedia Metropolitana;—that, though the sixth part of the Lon- 
don Encyclopediacontained 52,000 lines, the extracts of articles or illus- 
trationsin it, which had been taken from the Encyclopedia Metropolitana, 
did not exceed in the whole 510 lines, scattered throughout the part, and 
did not compose the whole of any one article:—that, in using the Eney- 
clopzedia Metropolitana in the way he had done, he had not the most dis- 
tant idea that he wasinfringing on any copyright:—that, as a literary man, 
he had always coneeived, that, for the benefit and information of the pub- 
lic, he was entitled, in writing a dictionary, to avail himself of the labours 
of all his predecessors:—and that he believed, from the inspection of the 
Encyclopedia Metropolitana, that the editors of that work had borrowed 
from other dictionaries and works of a like nature, to a much greater ex- 
tent than he had from theirs. 

The editor, in his affidavit, stated, that, from nine parts of the Encyclo- 
peedia Metropolitana, containing upwards of 227,000 lines, only 2160 lines 
had been adopted in the compilation of the London Encyclopedia;—that, 
in the first three parts of the latter work, containing 3400 articles, the ac- 
cusation of piracy was confined entirely to the lexicographical department; 
—that a great proportion of the passages, which the plaintiffs had selected 
as copied trom the Eneyclopedia Metropolitana, had not been taken from 
it, but from prior works, whence they had been copied likewise into the 
Encyclopedia Metropolitana;—that many of the passages thus borrowed 
by the Encyclopedia Metropolitana had been taken from a work, the 
copyright of which belonged to the defendant;—that dictionaries of 
science and art uniformly compile and abridge very freely from preced- 
ing works, and particularly from each other;—that much of the matter, 
which the plaintiffs alleged had been pirated from them, consisted of pas- 
sages on which they had bestowed only the labour of transcription;—and 
that he himself had been at great pains in arranging and digesting very 
considerable portions of this same matter. 


August 18.—The case was again argued. 


The Lorp Cuancettor. I have looked minutely into almost every 
ease relating to piracy of books, which has come before me either as coun- 
sel or as judge; but I do not recollect any one, whilst I was at the bar, or 
since I have had the honour of sitting in judgment, which resembled the 
present. The cases, which have occurred within my experience, have all 
been either cases in which, by altering or destroying the title-page, the 
publication could go on, or where the parts that were pirated, bore such 
a vast proportion to the whole of the work, that there was no difficulty 
in ascertaining whether the work was or not upon the whole a piracy, or - 
a piracy to such an extent that you could feel no uneasiness in granting 
an injunction; because, if you confined the injunction to the pirated part _ 
of the work, that part was so very considerable and so mixed up with the 
smaller part of the work, that, when it was taken away, there was nothing 
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left to publish, and granting the injunction against the larger part was, in 
effect, destroying the whole work immediately. : 
The present case consists of circumstances, which, when I was consider- 
ing such cases as I have before referred to, I have long foreseen might 
eventually happen. It is a case in which the parties, as well as the court, 
have experienced not a little difficulty, and have found themselves very 
much at a loss: for Mr Mawman, in the first affidavit filed in this suit, with 
a view to account for the circumstances of the application not being made 
earlier, states how far he had gotten in endeavouring to bring before the 
court what he hoped the court would think sufficient to warrant it in granting 
the injunction, and how much time and labour had been required for that pur- 
pose. But, 1 must confess, that, notwithstanding all the pains which have 


‘been used, the inquiry as to how much has been pirated in this work has left 


usin a great degree to conjecture; or, rather, we are left to conclude, from 
passages which are shown to have been copied from the original work, 
how much more has been so copied. Now, where the court has granted 
an injunction against the whole of a work, it hasseldom, if ever, done so, 
without having first ascertained, either by its own inspection or otherwise, 
what was the quantity of matter pirated. 

The quantity ought to be ascertained, in order to authorize the court to 
say that no part of the piratical work should go on; and, on the other 
hand, nothing is more difficult than to grant an injunction against part of 
a work, although an action may be brought for pirating a part. It appears 
to have been Lord Hardwicke’s opinion, 4 Burr. 2326, that an injunc- 
tion might be granted against the whole, although only part was pirated; 
and, in the instance of Milton’s Paradise Lost, with Newton’s notes, al- 
though there was nothing new in that book except the notes, he was of 
opinion that he could grant, and did grant, an injunction against the whole 
book. There isa case of an action tried before Lord Kenyon,(a) in which 
a motion was afterwards made for a new trial; and there Lord Kenyon 
states that the question, whether you could grant an injunction against the 
whole of a book on account of the piratical quality of a part, came before 
Lord Bathurst; and Lord Bathurst seems to have held, that you could not 
do so, unless the part pirated was such, that granting an injunction against 
that part necessarily destroyed the whole. Lord Kenyon, who possessed 
great information on this subject, states himself to have been perfectly satis- 
fied with the opinion of Lord Bathurst, as bearing upon the judgment of 
Lord Hardwicke and the other eases. In the case before Lord Kenyon, the 
declaration at law contained a count for publishing the whole work, and 
another for publishing a part; and Lord Kenyon’s direction to the jury 
seems to have been to find damages for publishing the part only. 

In the cases which have come before me, my language has been, that 
there must be an injunction against such part as has been pirated; but 
in those cases the part of the work which was affected with the character 
of piracy, was so very considerable, that, if it were taken away, there 
would have been nothing left to publish except a few broken sen- 
tences. Now, the difficulty here is this—whether I have before me suf- 
ficient grounds to authorize me to say, how far the matter, which is pro- 
ved (if I may use that word) to have been copied, is sufficient to enable 
me to decide how much I may enjoin against? And if I can be thus 


_ authorized to say how much I can enjoin against, then the question is— 


what will be the effect of that injunction applied to so much of the work, in 


(a) Probably Cary v, Longman, 1 East, 360; and Trusler v. Murray, 1 East, 368. 
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the state of uncertainty in which we now are? Or whether, on the other 
hand, as the master cannot be tried by the eye of the judge, I must not 
pursue a course which has been adopted in cases of a similar nature—name- 
ly, refer it to the master to report to what extent the one book is a copy of 
the other, upon the comparison of all the numbers that have been published? 

Another way of ascertaining the facts of the case is to send it to a jury; 
and, in either of those ways of disposing of it, the court will order the de- 
fendant to keep an account of the profits in the mean time. But one dif- 
ficulty in all these cases is that, though keeping an account of the profits 
may prevent the defendant from deriving any profit, ashe may ultimately 
be obliged to account to the plaintiff for all his gains, yet, if the work, 
which the defendant is publishing in the mean time, really affects the sale 
of the work which the plaintiff seeks to protect, the consequence is, that 
the rendering the profits of the former work to the conplaining party 
may not be a satisfaction to him for what he might have been enabled to have 
made of his own work, if it had been the only one published: for he 
would argue, that the profits of the defendant, as compared with the pro- 
fits which he, the plaintiff, has been improperly prevented from making, 
could only be in the proportion of eight shillings, the price of a copy of 
the one book, to one guinea, the price of a copy of the other. If the 
principle, upon which the court acts, is—that satisfaction is to be made 
to the plaintiff,—I cannot see, though I never knew it done, why, if a 
party succeeds at law in proving the piracy, the court should not give him 
leave to go on to ascertain, if he can, his damages at law; or if, after ap- 
plying the profits which are handed over to him by the defendants, he ean 
show that they were not a satisfaction for the injury done to him, I can- 
not see why the court might not in such a case direct an issue to try what 
further damnification the plaintiff had sustained. 

Under all the difficulties of this case, it seems to me that the proper way 
of proceeding would be, to send it to the master to ascertain (he may 
make each book a sort of schedule to his report) all the parts of the Lon- 
don Encyclopedia which have been pirated from the Encyclopeedia Me- 
tropolitana. This becomes the more necessary, because, although I can- 
not entertain any doubt that aman may pirate a dictionary, yet, when you 
consider what the language is which both Lord Mansfield and Lord 
Ellenborough have used in summing up to juries in respect to pirating 
dictionaries, charts, &c., it would be going a great way to say, that the 
language of their directions does not suppose, that. in cases of this kind, 
something ought to be left to the jury as a matter of fact. In the case, for 
instance, of a dictionary, Lord Mansfield expressly says, that you are not 
merely to look at what is published in the one work being part of the other 
work, but that you are to consider, whether the matter alleged to have 
been copied has, upon the whole, been used in such a manner as to show 
(according to the language of Lord Ellenborough in another case), that 
the party meant to give to the public what might fairly be called a new 
work; or whether, on the other hand, in robbing the former author of so 
much of his work, he acted, as Lord Ellenborough expresses it, antmo 
furandi. , 

These are extremely difficult questions for a court of equity to determine; 
and I therefore think, upon the whole, that this case must go to the master 
in the first place, to ascertain the extent of the alleged piracy; that the 
plaintiff should be put to bring an action forthwith; and that an account 
should be kept of the profits of the London Encyclopedia; and, after all 

Vou. II].—W ; 
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these matters are gone through, I think the court will then be able to say, 
what, upon the whole, ought to be done, or ought further to be done. 

Observations have been made upon the nature of the title of Mr Maw- 
man and his twenty associates in this work. Whether the title be a good 
legal title in them or not, is one question; but it appears to me that they 
have a complete equitable title; and, if the defendants are to have the bene- 
fit of the delay which bringing the action may occasion, they ought to be 
directed to admit the legal title upon the trial of the action, because a 
court of law cannot try the equitable title. : 

This is the general outline of the case, and it seems to me in its cireum- 
stances not sufficiently ripe and mature for any more positive declaration 
than what I have now stated. 


The counsel for the plaintiff inquired, whether the action was to be 
brought at the same time that the reference was going on? 


The Lorp Cuancettor. I think so; but you may take it in the other 
way, if you please. If you can sufficiently ascertain before the jury, 
without an inquiry before the master, what are the particular parts that 
have been taken from your work, it will not be necessary to have the ref- 
erence too. But in order to sustain your action, that is, in order to prove 
to the jury what is the real nature of what you allege to be piracy, it is 
most important that you should be able to lay before them, in one form 
or another, the whole of your evidence as to how much of the one work 
has been taken from the other. 


The minutes of the order, as drawn up by the Lord Chaneellor, were 
as follow :—— 

The plaintiffs to proceed to bring such action or actions as they may be 
advised, respecting or on account of the publishing the books entitled the 
London Encyclopedia, or any of them, or any part or parts of them, or any 
of them; upon the trial whereof the defendant is to admit (save as after 
mentioned) the title of the plaintiffs to the works entitled the Encyclopedia 
Metropolitana; but with liberty to contest their title to any part or parts 
thereof copied or colourably altered only from former works, and with 
liberty to question their title, if he shall be so advised, upon the ground 
that the plaintiffs’ work contains, if the fact be so, part or parts thereof 
copied or colourably altered only from former works. 

The plaintiffs, within a fortnight from the date of this order, to signify in 
writing to the defendant, whether they will elect to proceed before the 
master of the vacation by themselves or their solicitors, in order that he 
may ascertain what part or parts of the books or any of them entitled the 
London Encyclopedia, are copies of or colourably altered only from part 
or parts of the Encyclopedia Metropolitana ; or whether they will, without 
going before the master for such purpose, one month before the defendant is 
required to plead, deliver to the defendant a statement of such part or parts 
of the said books ; and, in case the plaintiffs shall elect to go before the 
master, let the order be properly made for that purpose. 

And, in case of such election by the plaintiffs, let the master, if so re- 
quired by the defendant, ascertain what part or parts of the plaintiffs’ 
works, or any of them, are copied or only colourably altered from any for- 
mer work or works. 


And, in case the plaintiffs do not elect to go before the master, let the 
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defendant deliver to the plaintiffs, one month before the plaintiffs shall be 
called upon to file their replication, a statement of what part or parts of the 
plaintiffs’ works, or any of them, are ‘copied or only colourably altered 
from former works. 

In case the parties go before the master, he is to be at liberty, if requir- 
ed, and he thinks it necessary, to examine any of the parties and their wit- 
nesses upon interrogatories, or to receive affidavits, or, if he so thinks fit, 
both to receive affidavits and examine on interrogatories. 

The plaintiffs and defendant are to proceed without delay; with liberty 
to either to apply in case of delay. 

Upon the trial the plaintiffs, in order to prove that the defendant has 
copied or only colourably altered part or parts of the plaintiffs’ works, are 
to give in evidence only such part or parts of the defendant’s works as shall 
be so ascertained or stated to be such as aforesaid. And the defendant, in 
order to prove that part or parts of the plaintiffs’ works are copied or only 
colourably altered from part or parts of former works, is to give in evi- 
dence only such part or parts as shall be so ascertained or stated to be such 
as aforesaid. 

The defendant is to keep accounts of the profits of his work, and is to 
deliver in accounts thereof every month sealed up, but verified by affida- 
vit : the sealed paper is to be opened only upon order made. 

Reserve, till after proceedings at law, the consideration as to the injunc- 
tion and of further directions, and the consideration of the application of 
the profits, and of any further satisfaction or relief which the plaintiffs may 
claim and be entitled to, if they succeed at law, and of all further matters 
and costs. 


The order was not prosecuted, the suit being compromised upon the 
payment of a considerable sum of money by the defendant to the plain 
tiffs. 


Jones v. Bassett. Bevan v. Reid. 
2 Russell, 405. 


August 10, 1826.—INJUNCTION granted ex parte to stay proceed- 
ings at law in a court of great sessions of a Welsh county, where the 
action was commenced at so late a period as to render it impossible for 
the plaintiff in equity to obtain the common injunction in time to-serve 
any useful purpose. 
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2 Russell, 407. 


July 6,7; August 1, 11, 1826. March 15; April 3, 1827.—A testator, by his will, dated in fife 
after reciting that he had erected a free grammar-schooi at Tombridge, did, for es mainte- 
nance and continuance thereof, give unto the master and wardens of the Skinners Company 
various messuages, specifying their respective yearly values, which amounted in the whole to 
601. 13s, 4d.: then, proceeding to direct how the rents should be applied, he ordered that 20/. 
should be paid yearly to the master of the school, and 8/. to the usher; that the master and — 
wardens of the Skinners’ Company should visit the school once a year, for which they were 
to have 10/. yearly; that 4s. a week should be paid to certain almsmen; that 25s. Ad. yearly 
should be expended in coals, to be distributed among the almsmen; and that the renter-warden 
should have 10s. for his pains; the residue of the rents were to be employed by the master and 
wardens upon the needful reparations of the aforesaid messuages and tenements, and the over- 
plus was to go to the use and behoof of the Skinners’ Company, to order and dispose of at 
their wills and pleasures: Held, upon the recitals and language of two private acts of parlia- 
ment, which the Skinners’ Company had accepted, That certain of the lands, the yearly rental 
of which in 1558 was 431., did not pass by the will, but were subject to a prior trust, which 
was exclusively for the support of the master and under-master of the school, and for the 
reparation of the said lands and tenements; and that the increased rents of those lands were 
to be applied to the maintenance of the school on an enlarged scale: That the Skinners’ Com- 
pany were entitled to the rents and profits of the remainder of the premises mentioned in the 
will for their own use and benefit, subject only to the payments to the almsmen and-renter- 
warden, to the payments for coals, and to contribution towards the expenses of repairing such 
part of the premises used for a school as had been originally erected for that purpose, as well 


as towards an increased sum of 2001. yearly allowed to the company for the expenses of visit- 
ing the school. 


SIR Andrew Judd, having founded a free grammar-school in the town 
of Tonbridge, obtained, in the 7th year of Edward VI. (1553), letters pa- 
tent for its formal establishment. These letters patent gave him the di- 
rection of the school, and the management of its possessions during his 
life, investing him for that purpose with a corporate character; and they 
ordained, that, after his death, the master, wardens, and commonalty of 
the mystery of skinners of London for the time being, should be and be 
called governors of the possessions, revenues, and goods of the free gram- 
mar-school of Sir Andrew Judd; that they should be a body corporate by 
that name; that they should have authority to appoint the master and under- 
master; that they should be capable of holding lands in mortmain of the 
yearly value of 40/. for the support and maintenance of the school; and 
that all the issues, rents, and revenues of all the lands, tenements, and 
possessions thereafter to be given towards the support of the school, should 
be converted to the support of the master and under-master of the school, 
and to the reparation of the said lands and tenements, and not to any other 
uses. Sir Andrew Judd was also declared capable of taking and holding 
lands, towards the support of the school, for his own life, with remainder 
to the Skinners’ Company. 

In 1558, Sir Andrew Judd mad 


; ' e his will, which, among other disposi- 
tions, contained a devise of certai 


n lands to his wife for her life; remain- 
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der, as to some of them, to his eldest son and heir in tail male, and, as to 
others of them, to his second son in tail male. Then, after reciting that 
he had left various lands and tenements, particularly described, to descend 
to his son and heir, he proceeded in the following words: 

«“ Whereas I, the said Sir Andrew Judd, have builded and erected a free 
grammar-school at Tonbridge, in the county of Kent, to have continuance 
for ever; for the maintenance and continuance whereof I give, will, and 
bequeath to the master and wardens of the fraternity of Corpus Christi, of 
the craft or mystery of skinners of the city of London, all that my close 
- of pasture, with the appurtenances, called the Sandhills, and lying and 

being on the backside of Holborn, in the parish of St Pancras, in the 
county of Middlesex, being of the yearly value of 13/. 6s. 8d.; and all 
that my messuage or tenement, with the appurtenances, situate, &c. in the 
Old Swan Alley, in Thomas Street, in the parish of St Pulteney, in Lon- 
don, being of the yearly value of 6/. 13s. 4d., &e.; and also all that my 
messuage or tenement, with the appurtenances, situate, &c. in the pa- 
rish of St Alhallows, in Gracious Street, &c.; and also all that my mes- 
suage or tenement, with the appurtenances, in Grace Street, &c., which 
said two messuages being now of the yearly value of 7/.; and all that 
my messuage or tenement in Grace Street aforesaid, &c., of the yearly 
rent of 8/.; and all that my messuage or tenement, with the appurtenances, 
situate, &c. in Grace’s Street, &c., of the clear yearly value of 53s. 4d.; 
and all that my messuage in Grace’s Street, &c. of the yearly value of 40s.; 
and all that my messuage, &c. in Grace’s Street, &c. of the yearly value 
of 4/.; and all that my new messuage, &c. within the close of St Helen’s, 
&c. of the yearly rent of 40s.; and all those my messuages, tenements, 
and gardens, with their appurtenances, &c. in the parish of St Mary Axe, 
of the yearly value of 5J.; to have and to hold all and singular the afore- 
said messuages, tenements, gardens, and other premises, with the appur- 
tenances before willed and bequeathed, unto the said master and wardens, 
and to their successors for ever; and, furthermore, I give, will, and be- 
queath unto the said master and wardens of the said fraternity of Corpus 
Christi of the craft or mystery of the skinners of London, one annuity or 
yearly rent of 10/. of lawful money of England, going out and to be yearly 
perceived and taken out of all that my messuage or tenement, with the ap- 
purtenances, in Grace Street aforesaid, in the parish of St Peter’s, in Corn- 
hill, called the Bell, to have, hold, perceive, and take the said annuity or 
yearly rent of 10/. unto the said master and wardens, and their successors 
for ever, at four times in the year, &c.: and I will, that the rents, issues, 
revenues, and. profits, yearly arising, renewing, and coming of the mes- 
suages, lands, tenements, and other the premises given, willed, and be- 
queathed unto the said master and wardens, and their successors, in man- 
ner and form before expressed, shall be by them and their successors em- 
ployed and bestowed in manner and form following; that is to say, first, I 
will that the said master and wardens for the time being shall yearly con- 
tent and pay to the school master of my said free grammar-school at Ton- 
bridge aforesaid, for the time being, for his stipend and wages, 20/. at four 
terms in the year, that is to say, at the feasts of St Michael the archangel, 
the birth of our Lord God, the annunciation of the Blessed Virgin, and 
the nativity of St John the baptist, by even portions, or within one month 
next after every of the same feasts: Item, to the usher of the school 8/. of 
lawful money of England, at the said four terms, or within one month, 
&c. as aforesaid, by even and equal portions: Item, I will that the said 
master and wardens for the time being shall, once in the year, for ever- 
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more, ride to visit the said school, and there to see and consider whether 
the schoolmaster and usher of the said school do their duties towards the 
scholars of the said school in teaching them virtue and learning, and whe- 
ther the scholars of the said school do of their parts use themselves virtuous 
and studious, and whether they do observe and keep the orders and rules 
of my said free school or not; and I will that the said master and wardens 
in their said visitation shall take order, if any of the rules or orders in my 
said school shall fortune to be broken, either by the master and usher or 
by any of the scholars of the same, that then the same may be forthwith 
reformed and amended according to their good discretions, and as my spe- 
cial trust and confidence is in them: and I will that the said master and 
wardens for the time being shall yearly have for their labours and pains 
102.(a) yearly; and also I wall that the said master and wardens for the time 
being shall for ever weekly pay unto the six poor almsmen inhabiting in 
my almshouses within the close of St Ellen’s aforesaid, for their relief, 4s., 
(that is to say), to every of them 8d. weekly; and I will the same to be 
paid every Sunday in the year, by the hands of the renter-warden of the 
said company of skinners for the time being; and I will that the said renter- 
warden for his pains, to be taken in and about the payment thereof, shall 
have yearly, out of the rents and profits of the premises, 10s.; and further 
I will that the renter-warden of the said company of skinners shall bestow 
yearly, of the revenues and profits of the premises, 25s. 4d. upon coals, 
which coals so bought, I will, shall be yearly distributed and divided by 
the said renter-warden to and amongst the said six almsmen, for their far- 
ther relief and comfort; and I will the residue of all the rents, issues, and 
profits, yearly coming and growing of the said messuages, tenements, 
lands, gardens, and other premises bequeathed to the said master and war- 
dens, shall be employed by the said master and wardens for the time 
being upon needful reparations of the messuages or tenements aforesaid; 
and other overplus thereof remaining I will shall be to the use and be- 
hoof of the said company of skinners, to order and dispose of at their 
wills and pleasures.”’ 

The residue of his lands and tenements he gave to his second son in 
tail-mail, remainder to his eldest son in tail-mail, remainder to his own 
right heirs. 

A statute, which Sir Andrew Judd published for the regulation of the 
school, and which was approved by the archbishop of Canterbury and the 
dean of St Paul’s in May 1664, contained the following ordinance:—<¢ TI 
will that the master receive quarterly for the wages 5/. and the usher 40s., 
to be delivered by the hands of the said skinners or their deputy, and that 

_ they have their dwelling rent-free; and all other charges, as in repairing 
of the said school, in all manner of reparations, borne and allowed, neces- 
peo according to the view from time to time taken by the said war- 

ens. 

In the 14th Eliz. an act of parliament was passed, intituled «* An act 
for the better and further assurance of certain lands and tenements to the 
maintenance of the grammar of Tonbridge in the county of Kent;’? which, 
after reciting the foundation of the school and the grant of the letters-patent, 
stated, that, for the maintenance of a school-master and usher, Sir Andrew 
Judd had purchased of John Gates and Thomas Thorogood certain lands 


(a) The original will could not be found; and it was stated, that, in the book at Doctor’s 


Commons, the sum allowed to the masters and wardens was only 40s. instead of 107. 
£ 
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and tenements situate in the parish of All-Saints, in Graious Street, and 
in the parish of St Pancras, of the yearly value of 30/.; that, in the con- 
_veyance, Sir Andrew Judd, at the time of the purchase, being fully de- 
termined (as did very evidently and credibly appear) to have the premises 
conveyed to the master, wardens, and commonalty of the Skinners’ 
Company, did of trust join with himself one H. Fisher, formerly his ser- 
vant ; that, in the 4th of Elizabeth, after the death of Sir Andrew Judd, 
Hi. Fisher, in performance of the trust and confidence reposed in him, 
conveyed the said lands and tenements, with other lands of his own, of 
the yearly value of 6/., to the Skinners’ Company, for the sustentation as 
well of the said free-school as of one student in the university of Oxford ; 
and that, since his death, the title of the Skinners’ Company had been im- 
peached on the ground of a previous conveyance made by Fisher in fraud 
of his trust: And it then declared that previous conveyance to be void, and 
enacted, ‘that all lands, tenements, and hereditaments, with the appur- 
tenances, secured or conveyed unto the aforesaid master, wardens, and 
commonalty of the skinners in London as is aforesaid,shall from henceforth 
ever continue, remain, and be unta-the said master, wardens, and common- 
alty of the mystery of skinners of London to the godly uses and intents 
above mentioned.”’ 

In the 31st year of the reign of Queen Elizabeth, another act was pass- 
ed, intituled «* An act for the better assurance of lands and tenements in 
the maintenance of the free grammar-school at Tonbridge, in the county 
of Kent ;”? which, after reciting that Andrew Fisher, the heir of Henry, 
had endeavoured to impeach the aforesaid conveyance, letters-patent, and 
act of parliament, by pretence of the misnaming of the corporation, enact- 
ed ‘‘ that all the letters-patent, deeds, writings, assurances, and conveyan- 
ces before mentioned, and the said act of parliament, shall be, of and for 
all such houses, lands, tenements, and hereditaments as were in anywise 
conveyed, meant, or intended to or for the said free grammar-school, 

ood and effectual in law, to the governors of the possessions, revenues, and 
goods of the free grammar-school of Sir Andrew Judd; and that the gover- 
nors of the possessions, revenues, and goods of the said free grammar-school, 
sha]l have, hold, and enjoy for ever, all such houses, lands, tenements, and 
hereditaments whatsoever, with the appurtenances, as were assigned and 
conveyed, or meant or mentioned or intended to be assigned or conveyed, 
unto them by any of the letters patent, writings, conveyances, or act of 
parliament before mentioned, to or for the said free grammar-school.”’ 

In those acts there were clauses saving the rights of all persons and bo- 
dies politic, except Andrew Fisher and his heirs, and the heirs of Henry 
Fisher, and all persons claiming under Henry or Andrew. 

The lands, which had been purchased from Gates and Thorogood, were 
part of the lands which the will purported to devise; and, with the other 
premises enumerated in the devise to the Skinners” Company, they now 
yielded a yearly rental of nearly 4000/. 

The question raised by the information was, whether the Skinners’ Com- 
pany were bound to apply the whole profits of the premises to the charities 
mentioned in the will, or were entitled, after making the pecuniary pay- 
ments specified by Sir Andrew Judd, to retain the surplus rents for their 
own use? . 

This question, so far as it regarded such of the devised lands as had not 
been purchased from Gates and Thorogood depended entirely on the con- 
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struction of the will. But the relators insisted, that, whatever might be 
the construction of the will, it was clear, from the acts of parliament, and 
the instruments and transactions referred to in them, that the lands 
chased from Gates and Thorogood were vested in the Skinners’: 70m) 
on anexpress trust for the support and maintenance of the schoo ~, On the 
other hand, the Skinners? Company contended, that their title to these 
lands, as well as to the lands not purchased from Gates and Thorogood, 
must be considered as entirely derived from, and depending on, the will ; 
and that, though at the time when the will was made, a devise of lands to 
a corporation was void, the gift was subsequently rendered good as an ap- 
pointment to a charity by the retrospective operation of the 43d Eliz. c.4. 


. The Vice-Chancellor(a), by his decree made on the 10th of March 1820, 
declared, that the messuages, lands, tenements, and hereditaments, pur- 
chased by Sir Andrew Judd of John Gates and Thomas Thorogood, and 
mentioned or comprised in the statute of the 14th of Elizabeth, intituled, 
é&c., were then vested in the defendants in their special corporate character 
of governors of the possessions, revenues, and goods of the free grammar- 
school of Sir Andrew Judd, in the town of Tonbridge, in the county of 
Kent, not under the will of Sir Andrew Judd, but in consequence of the 
previous trust in that behalf reposed by Sir Andrew Judd in Henry Fisher, 
and by force of the two statutes of Elizabeth, and to the uses and intents 
stated and expressed in the letters-patent of King Edward the Sixth, and 
to no other uses and intents.”? The master was directed to inquire of what 
particulars these lands and tenements consisted; to take an account of the 
rents and profits of them received by the defendants since the filing of the 
information; and to approve of a scheme for the establishment of a school, 
haying regard to the present annual rental of the said property: and it was 
further ordered, that he should inquire and state the particulars whereof 
all other the messuages, lands, tenements, and hereditaments, devised by 
the will of the late Sir Andrew Judd to the defendants, by the name of the 
master and wardens of the fraternity of Corpus Christi of the craft or 
mystery of skinners of the city of London, consisted, and what were the 
presentrents thereof; that he should take an account of therents and profits of 
the last mentioned-lands received by the defendants since the filing of the 
information ; and that he should inquire what was the annual expenditure 


of the defendants in respect of the six almsmen mentioned in the will of 
Sir Andrew Judd. 


The defendants appealed against the whole of the decree, except some 
of the inquiries directed by it; insisting by their petition of appeal 
that the decree altogether disregarded the trusts of the will of Sir Andrew 


Judd, which, they alleged, were rendered valid and effectual by the 43d of 
Elizabeth. 


‘The Lorp Cuancettor.(6) The decree considers the paper called 


(a) The argument before the Vice Chancellor, and his Honor’s judgment, are reported in 
5 Mad. 173. 

(6) This statement of the Lord Chancellor’s judgment (pronounced long before the commence- 
ment of these Reports) on the question, discussed at {he originai hearing, consists of the most 
material parts of the notes taken for the parties by a short-hand writer. 


“ 
*% 
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the will of Sir Andrew Judd as a will ; the appellants consider it as a will; 
and that character was, I suppose, attributed to it under the 43d of Eliza- 
beth. If such is the origin of the’character which is now supposed to be- 
long to it, then, between the date of it and the passing of the act of the 43d 
of Elizabeth, there was a long period of years, during which this paper, 
called a will, had no operation. If the will was void at the time when it 
was made, and was rendered operative only by the statute of the 43d of 
Elizabeth, it could have no operation in the intermediate time. But is it 
plain that the 43d of Elizabeth had both a retrospective and a prospective 
effect ? If you can revert from the 43d of Elizabeth to the 7th of Edward 
the Sixth, you may go back to a time long antecedent to the time of Ed- 
ward the Sixth: if the statute of the 43d of Elizabeth had the effect of ren- 
dering operative an inoperative instrument executed in the reign of Ed- 
ward the Sixth, it must have had the same effect on void instruments exe- 
cuted prior to that period ; and a question might arise, which I do not ob- 
serve has ever been considered, viz. What would be the effect of such ret- 
rospective operation, where there had been an intermediate enjoyment, or 
where there had been a purchaser for valuable consideration ? 

The great point here is, whether the title of the Skinners’ Company to 
the estate, which was purchased of Gates and Thorogood, in the joint names 
of Judd and Fisher, is a title to be taken under the will, as having been ren- 
dered effective by the retrospective operation of the statute of the 43d of Eli- 
zabeth? or whether the title in the Skinners’ Company is one which is in- 
dependent of the will, and which renders it obligatory on them to apply 
the rents and profits to certain purposes, as if the testator had never made- 
a will? The Vice-Chancellor’s opinion, as contained in the declaration in 
his decree, is, that Sir Andrew Judd had no power by law to dispose of 
those premises, not merely because he gave them to persons by a descrip- 
tion under which they could not take, but because there was an inability 
in him, Sir Andrew Judd, to grant them, which inability arose from acts 
done by him prior to the making of his will. The inability of Judd to 
grant is a very important circumstance; because the whole series of deci- 
sions under the 43d of Elizabeth in favour of devises to charity proceed 
on the principle, that, where there is an ability in the grantor to grant, 
and the gift is for charitable purposes, the grant, though void at the time 
when it was made, is, by the effect of the 43d of Elizabeth, rendered ope- 
rative. If there is inability to grant, the court has not interfered to make 
good a grant of a thing which the grantor had no power to grant. If the 
title to this estate was out of Sir Andrew Judd by reason of acts which 
he had done prior to the making his will, I apprehend the statute of the 
43d of Elizabeth would not have had any effect on such a devise. That 
act operates only where there is a devise for charitable purposes by a party 
who has ability to devise: a bequest by a person unable to give must be 
considered in the same light as a deed executed by an infant. ; 

On this subject, a case of Smith v. Stowel, 1 Ch. Ca. 195, was cited, in 
which it is said to have been expressly determined by the court, that, 
where a will, containing a disposition to a charity, had been made antece- 
dent to the statute of the 43d of Elizabeth, which was void as a will, the 
effect of the statute of the 43d of Elizabeth was to make it a good appoint- 
ment, and that the statute had a retrospective operation. I was very 
anxious to see what was stated in the registrar’s book on the subject; but 
there is nothing in the record which enables one to say, on what principle 

Vou. III.--X 
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the decision of the court proceeded. That there is great authority for the 
doctrine, there is no doubt; and one of the principal authorities is Colli- 
son’s case.(@) Collison, in the 15th year of Henry VIII., which was be- 
fore the statute of wills, “devised,”’ says Hobart, ‘+a house in Eltham, in 
Kent, to Lettice, his wife, for life; and, after her death, made John Bricket 
and others feoffees (as he called them) in the said house, to keep it in re- 
parations, and to bestow the rest of the profits upon the reparation of cer- 
tain highways there. Collison and his wife are dead; and the house is 
descended to one Oliver Rolt, an infant. This case, being in the chancery 
between the parishioners and Rolt, was referred by the court to me and 
Stanfield; and we resolved clearly, that it was within the relief of the 
statute of the 43d of Elizabeth. For, though the devise were utterly 
void, yet it was within the words ‘limited and appointed to charitable 
uses;’ otherwise, if he were an infant, lunatic, or the like, that gave it, or 
one who appointed that, that were not his own, to charitable uses.”?’ Now, 
the resolution of such a man as Hobart must always be considered as a 
great authority. 


I believe in all the cases on the subject, which I find in my Lord Not- 
tingham’s manuscripts, it is stated there are no-words in the statute which 
apply to an antecedent gift, which do not apply to subsequent gifts ; and he 
considers that all subsequent gifts and subsequent conveyances, though in 
themselves void, were made good by the effect of the statute. One would 
have thought, prima facie, that this act could give effect only to those as- 
surances and conveyances which had been made at the time of passing the 
act, and which ought to be presumed to be good, and that it could not give 
validity to void assurances and conveyances subsequently made ; yet the 
ee have decided, that it had both a retrospective and a prospective 
effect. : 

In Rivett’s case,(b) a devise of copyhold without surrender, was held 
to bea goodappointment. There is another case on Plate’s will—Plate v. 
St. John’s College, Cambridge(c)—where, notwithstanding many difficul- 
ties, a devise by a tenant in tail was held a good appointmentand conveyance 
by virtue of the statute of the 43d of Elizabeth. There are many cases, in 
which the validity of instruments subsequent to the statute, is put on ‘the 
effect of that,statute. Now it seems to me extremely difficult, looking only 
at the language of the statute, to say, that the 43d of Elizabeth had both 
a retrospective and a prospective effect, and that void gifts and devises 
both antecedent and subsequent to it, were thereby made good ; and the 
great difficulty, that Ishould have had and still have upon the construction 
of this statute, is, How does the statute make good what was in itself good 
for nothing either before or after the passing of the act, when the object of 
the statute was only to appoint commissioners to inquire into gifts, limita- 
tions, assignments, and appointments to charitable uses? Can such a con- 
struction be put upen the words, which occur in this act, as will authorise 
us to infer, that they meant void gifts, limitations, assignments, and ap- 
pointments? 4 


It may not be quite clear, that these instruments, originally void, were 
(2) Hob. Rep. 136. Reported also in Mo. 888. Duke, 73. Bridgman’s edition of Duke, 368. 


(6) Moore, 890. Duke,74. Duke’s Charitable Uses, by Bridgman, 366. 
(¢) Duke, 77. Bridgman’s edition of Duke, 379. 
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held to be valid merely by the effect of the 43d of Elizabeth. It might 
have been supposed, that there was in the court a jurisdiction to render 
effective an imperfective conveyance for charitable purposes: and the 
statute has, perhaps, been construed with reference to such the supposed 
jurisdiction of this court; so that-it was not by the effect of the 43d of 
Elizabeth alone, but by the.operation of that statute on a supposed ante- 
cedent jurisdiction in the court, that void devises to charitable purposes 
were sustained. Out of that supposed jurisdiction this construction of the 
statute may have arisen. 

In the course of the argument, I expressed a doubt, whether, if the will 
of Sir Andrew Judd were a bad will at the time it was made, it might not 
be considered, nevertheless, as a good declaration of trust; and I thought, 
if any future state of circumstances should require the court to consider 
what is the effect of this will, it might be possible to say, that it was a 
good declaration of trust. There would be a great distinction between a 
ease in which there is nothing to be considered but the will, and a case in 
which there is is an effectual conveyanee, and the will is no part of that con- 
veyance. Here wasa joint purchase made by Sir Andrew Judd in the names 
of himself and Fisher; the purchase was made with Sir Andrew Judd’s 
money; and, if we had nothing but this paper called a will, I take it to be 
clear that there would have been a resulting trust for Judd’s heir at law, 
ever since the statute of frauds. But at the time Judd made this purchase, 
which was long before the statute of frauds, it appearing on the face of the 
transaction to be the joint purchase of himself and Fisher, might not any 
expression of the trust, on which the purchase was made, have operated as 
a good declaration of trust, notwithstanding such expression of trust could 
not have been said to be either a will or conveyance? In that view ef the 
ease, it would be important to consider what is to be found with respect to 
parol and written declarations of trust in the old books, prior to the statute 
of frauds. 

After all, the question is this, and it is a question of fact merely—does 
it or does it not appear, that there was a declaration of trust which had 
bound this estate to a trust for the benefit of the school at Tonbridge? Let 
us see what the evidence is. There are, first, the letters-patent of Edward 
the Sixth. I do not understand these letters-patent to apply to any lands 
that had been previously purchased; nor can I make out by any reasoning, 
that, if Sir Andrew Judd thought proper to purchase lands afterwards, 
those lands, by force of the purchase only, would have become lands to 
be held under the effect of the letters-patent; much less, that, if he had 
purchased lands, vesting them in himself and another person as joint- 
tenants in fee, such lands, by the mere effect of the conveyance, would 
have been holden under the letters-patent. It is possible, however, that 
before the date of his will, he might have declared a trust of the lands 
purchased of Gates and Thorogood, which would render his will inope- 
rative. And if Sir Andrew Judd had, by any instrument previous to the 
date of this instrument called his will, declared the uses and trusts to 
which this property was to be applied, and the will were to be called a 
declaration of trust, (I express myself hypothetically, because I do not 
mean to say that it cannot be considered in that light), the question would 
be, Which is the effectual declaration of trust—the antecedent or the sub- 
sequent declaration of trust ? é 

In order to know whether Sir Andrew Judd had or had not appropriated 
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the estates purchased from Gates and Thorogood to some specific trust be- 
fore the date of his will, I must resort to the two acts of parliaments and 
they must be looked at, not merely as the acts of the legislature, but as 
having the concurrence of the Skinners’ Company and Tonbridge school. 
The act of the 14th of Elizabeth, with the concurrence of all parties, de- 
clares, that Sir Andrew Judd, at the time of the purchase, fully meant 
and determined to have the premises conveyed to the Skinners’ Company; 
and it shows us, what construction is to be put upon those words <‘ fully 
meant and determined.”? If the parties admitted that Sir Andrew Judd 
had signed a declaration of trust, then all that the act of parliament did 
was right: if he had not made a declaration of trust, the act of parliament 
was not right. It was argued for the defendants, that, supposing there 
had been a previous declaration of trust, by a deed or otherwise, similar 
to that declaration which is contained in the will, yet still it would have 
meant that the profits of the lands were to’be applied for the maintenance 
and support of Tonbridge school, in the sense which they would contend 
for upon the construction of the will. But the subsequent act(a) states, 
that the sole object of the conveyance of the joint property was the sup- 
port of the school, and that the object of Fisher’s conveyance of his own 
property was the sustenance of one student in the University of Oxford, 
and the support of certain almsmen. The first act relates only to the school 
at Tonbridge, and that school is the only charity there mentioned to be 
founded by Sir Andrew Judd. The consequence is, that these acts are to be 
considered as instruments, speaking not only the language of the legislature, 
but the language of the parties who sought for the enactments, and as de- 
clarations of those parties, that the estates in question were devoted to the 
uses and purposes therein described, and to no other purposes whatever. 
It is said that the actsare only private acts of parliament. I admit they 
are only private acts of parliament; and the saving clauses, though they will 
not save the Skinners’ Company, would save the rights of all the other 
objects who are interested under this will. If this will gives any claim 
to other parties besides Tonbridge school and the Skinners’? Company, it 
would be competent for them to say, ‘ these saving clauses saved our in- 
terest; even if the legislature had recited this will in the act of parliament, 
they would have saved our interest:’? and it would be competent for them 
to insist, that other charities had an interest under the will, and that Ton- 
bridge school is not exclusively entitled to the whole of the rents and pro- 
fits of these estates. But it cannot be forgotten that the passing of these 


(a) The recitals of the 31st of Elizabeth here referred to are as follows:—* After the death of 
the said Sir Andrew Judd, the said Henry Fisher, according to the true intent and meaning of the 
said Sir Andrew Judd, and for the accomplishment and performance of the trust and confidence in 
him reposed by the said Sir Andrew Judd, in the fourth year of the queen’s most happy reign, 
did, for the better maintenance of the said free grammar-school, convey and assure the premises 
to the said master, wardens, and commonaity of the skinners of London, governors of the pos- 
sessions, revenues, and goods of the said free grammar-school of Sir Andrew Judd, knight, in 
the town of Tonbridge, in the county of Kent; and further, the said Henry Fisher did convey 
and assure certain other lands, tenements, and hereditaments of his own, situate, lying, and 
being within the parish of St Peter, in Gracious Street, in London, then of the clear yearly 
value of six pounds or thereabouts, whereof the said Henry Fisher therein stood sole seised in 
fee simple, to the said master, guardians, and commonalty of the mystery of the skinners of Lon- 
don for ever, for the sustenance of one student in the University of Oxford, as for the relief of 


six poor almsfolk in the parish of St Ellen’s, near Bishop’s Gate, London, and for other good and 
godlike purposes.” 
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acts was a transaction between Tonbridge school and the Skinners’ Com- 
pany and Fisher, none of whom could be ignorant of the will, though the 
legislature might not have been aware of it; and I cannot account for the 
passing of the acts, unless upon the supposition, that it was the complete 
conviction of all parties, that, let the operation of the will be what it 
might with respect to the other estates, yet, with respect to the estates 
purchased of Gates and Thorogood, there had been previous trusts created, 
which could not. be affected by this will, although the will purported to 
affect them. The will must have been understood by all parties to have 
application only to the lands not included in the joint purchase. 

The defendants have had the enjoyment of these lands ever since; and 
they say, that their possession is a strong circumstance to show that they are 
entitled to the property. But does not thatcircumstance operate the other 
way? When those transactions took place in the 14th and 31st of Eliza- 
beth, how happened it that they did not then state their title to these 
lands? They were the parties who obtained the acts of parliament; and 
now they say, that they derive their title under the will, of which no no- 
tice is taken in these acts. : 

I am of opinion, that the evidence in this case is sufficient to show, that 
the title to these estates in St. Pancras and Alhallows is not under the paper 
called a will, but under some transaction which must be taken to be an- 
tecedent to the will, and to have created an incapacity in Sir Andrew 
Judd to make, by that paper, the devise which it purports to make. In 
substance, therefore, the Vice-Chancellor’s decree is right. But I will 
infuse into it a word or two with respect to the paper called a will, so as 
to keep open the question, —whether such a will, so bad as a will, may 
or may not be operative as a declaration of trust, by the effect of the 
statute of the 43d of Elizabeth. 

The decree of the Lord Chancellor directed, that the declaration in the 
decree of the Vice-Chancellor should be varied, and be as follows:—‘** His 
lordship doth declare, that it is sufficiently established and proved in this 
cause, that the messuages, lands, and tenements, mentioned or comprised 
in the said statutes of the 14th and 3lst of Queen Elizabeth, in the infor- 
mation mentioned, which were purchased by Sir Andrew Judd of John 
Gates and Thomas Thorogood, were vested in the defendants, the master 
and wardens of the guild or fraternity of the body of Christ of the skinners 
of London, in their special corporate characters of governors of the free 
grammar-school of Sir Andrew Judd, knight, in the town of Tonbridge, 
in the county of Kent, not under the effect of the said instrument stated 
as the will of Sir Andrew Judd, but upon a trust previously and duly de- 
clared thereof by the said Sir Andrew Judd; by virtue and force of which 
trust the same messuages, lands, tenements, and hereditaments are to be 
considered as held by the said defendants, the Skinners’? Company, in 
such corporate character, subject to such trust, and to and for the uses, in- 
tents, and purposes stated and expressed in the said letters-patent and 
statutes as aforesaid, and to and for no other uses, intents, and purposes.’” 
The decree.of the Vice-Chancellor was also varied in some of the sub- 
ordinate directions which it contained. 


July 6, 7. 1826.—It appeared from the report of the master, made in 
pursuance of the decree, that the present annual rental of the lands and 
tenements, which had been purchased of Gates and Thorogood, amounted 
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to 3190/., and that the present annual value of the other lands and tenements 
mentioned in the will, amounted to 666/. 17s. 6d. The former, at the 
date of the will, yielded a yearly rental of 332.; the latter (including the an- 
nuity of 10/.), a rental of 27/. 13s. 4d. ; making together, at that time, a 
yearly income of 60/. 13s. 4d. The payments specified in the will amounted 
to 50/. 3s. 4d., or, (if the sum allowed for the expenses of visitation was 
taken at 40s., and not at 10/.), to 422. 3s. 4d. Originally, therefore, there 
remained a surplus of 10/. 10s. on the one supposition, and of 18/. 10s. on 
the other. 

The master stated, that the annual expenditure of the Skinners’? Com- 
pany, in respect of the six almsmen mentioned in the will, amounted to 
1471. 3s. 6d. 


At the hearing on further directions, the principal point discussed re- 
lated to the construction of the clause, —‘ the residue of all the rents, issues, 
and profits yearly, coming and growing of the said messuages, tenements, 
lands, gardens, and other the premises bequeathed to the said master and 
wardens, shall be employed by the said master and wardens for the time 
being upon the needful reparations of the messuages or tenements afore- 
said, and the overplus thereof remaining I will shail be to the use and 
behoof of the said company of skinners, to order and dispose at their wills 
and pleasures.”” The question was, whether the overplus of the rents of 
the devised lands, after making the payments and providing for the rep- 
arations mentioned in the will, belonged to the Skinners’ Company bene- 
ficially, or was subject to a trust for the school or for other charitable uses? 

Mr Hart and Mr Pemberton, for the relators. Mr Wray, for the At- 
torney-General. Mr Horne, for the master of Tonbridge school. The 
devise, they argued, is expressed to be for the maintenance and continuance 
of the school; and the testator has expressly directed, that the master and 
wardens, and their successors, shall apply the rents in the manner which 
he appoints. The specification of fixed payments directed by the will, ex- 
elusive of the 28/. to the master and usher, amounts to 22/. 3s. yearly; 
and the then rental of the property, which passed by the devise, was 271. 
13s. 4d., leaving a surplus of 5/. 10s, 4d. This was to be a fund for the 
repairs of the buildings; and as that would be a fluctuating charge, there 
might be sometimes a small residue, the disposition of which he entrusts to 
the Skinners’ Company. They are to order and dispose of it at their wills 
and pleasures; that is, they are to order and dispose of it for the use of the 
school, or, at least, for the before-mentioned charitable purposes, of which the 
school was the principal; but in the mode of applying it they are entrusted 
with a certain discretion, and are not, as in the payments previously men- 
tioned, compelied to follow an unbending rule. There is nothing in any 
part of this will which points out the Skinners’ Company asan object of the 
testator’s bounty, beyond the amount of certain sums which-he directs 
to be paid to them or to some of the members of their body; and a con- 
struction, which should now give them 640/. a year out of the rental of 
this property, while not a thirtieth part of that sum would go to the pur- 
poses enumerated by the testator, would completely disappoint his intention. 
Where the testator meant bounty to the company, he has specified its 
amount. He has given to the master and wardens a certain sum for the 
expense of visiting the school, and has made an allowance to the renter- 
warden. If the company were to take the whole overplus, the directions 
for these payments might have been omitted. The master and wardens 
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must be considered as identified, in the mind of the testator, with the cor- 
poration. 

Mr Heald, Mr Sugden, Mr Phillimore, and Mr Gregg, contra. It is 
plain upon this will, that the testator contemplated that there would bea 
surplus, after providing for the particular charities which he has enumerated, 
and forthe repairs of the tenements. If there had been no disposition of that 
surplus, the principle of the authorities, on which the whole of the increased 
rents of lands have, in some instance, been held to be devoted to charity, 
would not apply to this case; for here the testator knew that the particular 
purposes, which he had enumerated, did not exhaust the whole of the then 
annual value of the lands. But it is not necessary to discuss that ques- 
tion; for the concluding words are a distinct gift of the overplus to the 
Skinners’ Company. ‘The gift is not made to them as trustees; on the con- 
trary, the words are such as to exclude the idea of trust. 


The Attorney-General v. The Mayor of Bristol, 2 Jac. and Walk. 294, 
and the authorities cited by the Lord Chancellor in his judgment in that 
case, were referred to in the argument on both sides. 


Alugust 1.—The Lory Cuancettor. The former decree, I think, was 
extremely imperfect in not then declaring what was the construction of the 
will of Sir Andrew Judd. If the court had at that period determined the 
question as to the construction of the will,fit would have seen whether there 
was or was not any utility in sending it to the master to take an account 
of the rents and profits of the estates not comprised in the purchase from 
Gates and Thorogood ; because, upon one construction of the will, the 
account of those rents and profits would be quite unnecessary. 

As to the lands that pass under the will, two questions arise. The first 
is, whether, according to the true construction of the will, the corporation 
of skinners are mere trustees, or have themselves an interest in the fund: 
—the second, whether, if they have an interest in the fund, an apportion- 
ment must be made of the increased rents’between the quantum of that in- 
terest and the quantum of interest given by the will to other purposes, 
regard being had to the increase that has taken place in the produce of the 
whole. 

I should mention, that some difficulties and embarrassments are created 
by the circumstance, that, first, by the Vice-Chancellor, and afterwards by 
myself, the lands purchased from Gates and Thorogood have been separat- 
ed, as to the effect of the charitable donation contained in the will, from 
the lands which were not included in that purchase, and are not affected by 
any other instrument than the will: anda construction is now to be put 
upon a will, which was meant to embrace all the parcels of land that are men- 
tioned in it, after it has been decided, that, with respect toa very large por- 
tion of those parcels of land, the will cannot be considered as the instrument 
disposing of them, but that they were disposed of by a prior declaration of 
trust. The will, therefore, is to be construed with respect to its effect 
upon the lands which the testator had power to devise; and, in consider- 
ing that construction, the will cannot be considered as having any effect 
upon the lands purchased from Gates and Thorogood, any further than as 
intention in the will, applying to the lands that pass by it, can be collected 
from the circumstance, that they ,are connected in the devise with other 
lands, which, the court has determined, shall be applied wholly and en- 
tirely to certain charitable purposes. 
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[Here the Lord Chancellor read over the will, remarking, as he read it, 
that it might have made a material difference, if this had been (what it was 
not) the case of a devise to one corporation for the benefit of a minor cor- 
poration, part of the same body ; that the introductory words—‘‘ for the 
maintenance and continuance whereof I give, will, and bequeath to, &e.,”” 
were words, to which, in many cases, great weight had been given; and 
that the 10/., given to the master and wardens for visiting the school, was 
to be paid to certain individual members of the corporation, and not to the 
corporation itself. | 

After the testator has given directions, continued the Lord Chancellor, 
for various particular payments, there follows this clause, which, unless it 
can be made out to be a clause that operates upon nothing, creates a great 
difficulty—a clause which could not be applicable to what was purchased 
of Gates and Thorogood, but must be considered, with respect to its effect, 
as to those premises only which are claimed under the will:—“ And I 
will the residue of all the rents, issues, and profits yearly coming and 
growing of the said messuages, tenements, lands, gardens, and other the 
premises bequeathed to the said master and warden,”’ (by which words I 
understand him to mean something different from what he means by the 
same expressions in the middle of the will, when he is giving the allow- 
ance for visiting the school, which allowance was certainly meant to be a 
present to them,) “shall be employed by the said master and wardens for 
the time being upon the needful reparation of the messuages and tene- 
ments aforesaid; and the overplus thereof remaining I will shall be to the 
use and behoof of the said company of skinners, to order and dispose of at 
their wills and pleasures.’? The question then is, whether—as it appears 
on the face of this will, that Sir Andrew Judd contemplated there would 
be or might be an overplus, after the particular payments were discharged, 
and when he has given that surplus not only to the use and behoof of the 
company of skinners, who would be trustees certainly under the former 
part of the will, as far as any interest vested in them, but has added these 
emphatic words, «‘ to order and dispose of at their wills and pleasures,’?— 
whether, I say, the company of skinners can be called to account as mere 
trustees of the property which they were so to take and to dispose of at 
their wills and pleasures? Is this téstator to be understood to have im- 
posed on them an obligation, that they should dispose of the overplus, 
not according to their wills and pleasures, but in the charities which are 
therein before mentioned? For, unless they can be called upon to dis- 
pose of it to the charities, therein before mentioned, the information does 
not call upon the court to direct them to dispose of it to other charities. 
Indeed, there would be, at least, as much difficulty in insisting, against 
these express words, that they were obliged to apply the overplus to other 
charities, or to charity generally, as in creating a trust for the school of 
the particular charities which are mentioned. 

Let me observe, there is a contest on this record whether the sums 
distributed among the master, the usher, the almsmen, &c. do or do not 
exhaust the whole of the yearly value as expressed in the will. It is evi- 
dent, however, that the testator himself could not suppose that the trusts, 
which were particularly named, would exhaust the whole, because he 
afterwards provides for repairs. Then it was argued, that, looking at 
what repairs might probably be required, the whole might be considered 
as disposed of; but that is denied in the answer, which states, that there 
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was a surplus beyond what the testator had given, and after the expences 
of repairs were defrayed. 

The first case I meet with, which bears'upon the subject, is Hynshaw ». 
The Corporation of Morpeth, Duke’s Charitable Uses, by Bridgman, 242. 
King Edward the Sixth gave land to the mayor and commonalty of Mor- 
peth of the value of 20/. per annum, to maintain a school-master there. 
This land increased to 100. per annum, and the corporation bestowed 
on the school-master only the 20. per annum, according to the value at 
the time of the first gift; and the Lord Keeper said, “that the not be- 
stowing of the increased value of the land given was a breach of the trust 
in the corporation, if no other use be expressed in the Jetters-patent.”” 

In the case of The Thetford School, Duke’s Charitable Uses, by Bridg- 
man, 588, land to the value of 35/. by the year was by Sir Thomas Ful- 
merston, in the 9th of Elizabeth, devised to certain persons in trust, and 
their heirs, for maintenance of a preacher, schoolmaster, and poor people in 
Thetford ; and by the will a special distribution was made, how much the 
preacher, schoolmaster, and poor people should have, amounting in the 
whole unto 35/. by the year, which was the value of the land at the time 
of the devise ; and afterwards the land increased to be of the value of 1001. 
a year : and, upon a reference to the chief justices, and Judge Walmsley, 
they certified their opinions ‘that the revenue of the lands shall be em- 
ployed to increase the several stipends of the persons appointed to be main- 
tained by the devisor, and if any surplusage do remain, it shall be employ- 
ed for the maintenance of a great number of people, and nothing shall be 
converted by the devisees to their own use, for that it appeareth by the dis- 
tribution of the devisor, that he intended that all the profits of his lands 
shall be employed in the charitable works by him founded ; and left no- 
thing to his heirs or executors of the profits of his lands as they were in va- 
lue at his death. The judges looked at the circumstance, that the testator 
had given the whole of what was the value tn presenti, as evidence of his 
intention that the whole value of the land, at whatever time its value was 
looked at, should be applied to the same purposes; and they took these 
two grounds—the one, that no other trust was expressed in the instrument ; 
the other, that the whole value of the land had been given by the instru- 
ment itself, and had been given for the particular purposes therein men-- 
tioned. 

The next case is Arnold vw. The Attorney-General, Duke’s Charitable 
Uses, by Bridgman, 591. There a testator, being seised in fee of a manor 
of the annual value of 240/., did, by his will, among other legacies, give 
to his heir at law 40s. to be paid out of his personal estate, and then pro- 
ceeded in these words :— Being determined to settle for the future, after 
the death of me and my wife, the manor of F. with all the lands, woods, 
and appurtenances to charitable uses, I devise my manor of F., with the 
appurtenances, unto L. J., &c. and their heirs and assigns for ever, upon 
trust that they or their assigns, after the death of me and my wife,” should 
pay and deliver yearly for ever several particular sums to charitable uses 
therein mentioned, amounting in the whole to 120/. per annum. He made 
no further charge upon the manor, exceptas to the expenses of the trustees 
in the execution of the trusts. His wife died: and the court of chancery 
declared, that all the profits of the premises ought to be applied to the cha- 
rities mentioned in the will, and that the heir was not entitled to the sur- 
plus. So strong was the disposition of the court to support gifts to chari- 
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table uses, that they considered the circumstance of the testator having be~ 
queathed to his heir at law a legacy of 40s. a sufficient proof of his inten- 
tion to give the whole profits of the land to the charity. In such cases, the 
application of principles may be made sometimes in one way by one judge, 
and sometimes in another way by another judge: and, I own, I cannot 
help feeling, that, if I had been the heir at law, I should have thought that 
I was hardly treated, if the same inference had been drawn from the gift 
of 40s. as appears to have been drawn in that case. There, too, introduc- 
tory words occurred— being determined to settle for the future, after the 
death of me and my wife, the manor of F., and all the lands, woods, and 
appurtenances, to charitable uses, I devise,”’ &c. ; and these are material 
with reference to the introductory words, ‘for the maintenance and estab- 
lishment of my school,” which occur here. The court said, that the intro- 
ductory language, expressing a determination to settle all the lands to cha- 
ritable uses, the gift of the legacy of 40s. out of the personal estate to the 
heir at law, and the fact that there was no disposition whatever of the yearly 
value of the land wltra the 120/. a year, though it was of the value of 
2401. a year, amounted to such a denotation of a general purpose of cha- 
rity, that the court had authority, upon the precedents with respect to cha- 
ritable devises, to apply the whole of the 240/. to charitable purposes, and 
that it could itself select to what charitable purposes the surplus should be 
applied. 

There are several other cases on the subject ; and, upon a consideration 
of them all, | adhere tothe same view which I teok of them in The At- 
torney-General v. The Corporation of Bristol, 2 Jac. and W. 317. In 
the first place, if a testator, by his will, gives the whole of the then value 
of the lands to charitable purposes therein expressed, denoting upon his 
will that he knows what is the whole value of the lands, giving the 
yearly value is equivalent to giving the rents and profits, and giving 
the rents and profits is equivalent to giving the lands themselves, 
The consequence must be, that the increase of the rents and profits 
will belong to those to whom he has given the yearly value, alias the 
rents and profits, alias the lands themselves. But none of the autho- 
rities apply in form to this case, in which the testator himself gives the 
residue of the rents and profits to the body whom he has made trustees.. 
And the first question arises upon the residuary words in the devise, 
paring down, as far as you are authorized so to do, their effect, by look- 
ing at what the testator has said concerning the yearly value of the pro- 
perty, and at his purpose, as expressed in the introductory words of the 
will. Does or does not that concluding part of his will take this case out 
of the effect and operation of the decisions with respect to charitable 
bequests, to which I have referred ? 

Now I cannot say, that the introductory words are to destroy the effect 
of the eoncluding words ; and 1 see no reason, why the testator may not 
be considered as declaring to this effect:—‘‘The manner, in which I 
mean to provide for the maintenance, establishment, and continuance of 
this school is, to give the property to the Skinners’ Company.” It is 
not merely matter of general argument, that a body may be very unwil- 
ling to undertake such a trust as this, if they are to get nothing by it ; for 
it appears, in this very case, that they refused a bequest by Sir —_—— 
Smith, because they would not gain any thing by it. Did not the testa- 
tor, then, on the whole, mean—‘¢ for the purpose of continuing and estab- 
lishing my school,”? (which, by the way, was not his only purpose, 
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because he provides for almshouses, &c., purposes, which do not appear 
in the will to be connected with the school,) «I give these lands, that 
the master may have 20/., and the usher 8/.; that there may be so much 
paid to the master and wardens of the company for going down to visit 
the school; that so much be paid, not to my school, but to my alms- 
houses, and then that all the premises be kept in repair ; whatever over- 
plus there may happen to be, I give it to the corporation of skinners ; I 
not only give it to the corporation of skinners, but I give it to them to 
dispose of at their own wills and pleasures.”? In truth, the question is, 
whether I am authorized by any of the decisions to say, that their will and 
pleasure is a will and pleasure which is to be controlled by the effect of 
the other parts of the will ? 

In The Attorney-General y. The Corporation of Bristol, I took a great 
deal of pains with this. subject ; and give me leave to say, that, looking 
back to my judicial conduct, I hope with no undue partiality or self-indul- 
gence, I can never be deprived of the comfort I receive, when I recollect 
that, in great and important cases, I have endeavoured to sift all the prin- 
ciples and rules of law to the bottom, for the purpose of laying down, in 
each new and important case as it arises, something, in the first place, 
which may satisfy those, who are concerned as parties, that I have taken 
pains to do my duty ; something, in the second place, which may inform 
those, who, as counsel, are to take care of the interests of their clients, 
what the reasons are upon which I have proceeded, and may enable them 
to examine whether justice has been done ; and, further, something which 
may contribute towards laying down a rule, so as to save those who may 
succeed to me in this great situation much of that labour which I have had 
to undergo by reason of cases having been not so determined, and by 
reason of a due exposition of the grounds of judgment not having been 
so stated. In The Attorney-General v. The Corporation of Bristol, I 
repeat, I took a great deal of pains ; and I apprehend that, when the cases 
there referred to are examined, it will be found that the rule is, that they 
depend entirely upon the intention of the testator. Whether that inten- 
tion has been fairly collected from circumstances which authorized the in- 
ference, is, in many of the cases, according to my opinion, a matter of 
considerable doubt ; but the principle is the same, though different men 
may make different, applications of it. 

Now here I cannot bring myself to think, that I have any authority to 
strike out of this will the words “to dispose of at their wills and plea- 
sures ;’’ and I am therefore of opinion that, as far as any residue is consti- 
tuted, the Skinners’ Company are not, in the large sense, trustees of that 
residue. 

There is another point, which was not much argued at thebar. I mean, 
whether there is to be a proportionate augmentation of the sums devoted 
to charitable purposes ; an augmentation regulated by the proportion of 
the former value of the residuary interest, and the respective values of 
the sums given to the charitable objects mentioned in the will. In con- 
sidering that question, the points to be looked at are,—what are the cases 
in which such proportionate distribution has been made? Are there any 
cases in which that proportionate distribution has been made, uniess all 
the purposes, to which the rents and profits of the premises are devoted, 
are charitable purposes? Are there any cases, in which, if the residue is 
given not to charitable purposes, there has been such a proportonate dis- 
tribution ? 
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August 11.—The two following points were argued, on the one side by 
Mr Hart, and on tine other by Mr Heald :— on 

First, Whether the payments to the different charities mentioned in the 
will ought to be increased, so that those payments, and the overplus which 
was to go to the Skinners’? Company, might bear the same proportion to 
one another, and to the whole yearly value of the devised lands, as they 
respectively bore to one another at the date of the will. 

Secondly, In consequence of the great increase in the rental of the lands 
which were exclusively appropriated to the school, the scheme for the 
establishment of the school, which the master had approved of and the 
court had confirmed, was on a very large and extended scale, and em- 
braced, among other things, the erection of very extensive buildings. 
Hence it became a question of importance, whether the lands which 
passed under the devise ought to contribute their proportion, according to 
their relative value, to all the repairs of the premises erected or to be 
erected, according to this enlarged scale, for the purposes of the school ? 

Mr Heald contended, that those repairs ought to be borne exclusively 
by the lands appropriated to the use of the school; or, at any rate, that 
the devised lands ought not to contribute more towards repairs, than if the 
school-house had remained of the same size as it was at the time of the 
founder’s death. 


August 11.—The Lorp Cuanczettor. The object of the information 
was, to have the trusts of a property, which, in point of legal interest, was 
vested in the Skinners’ Company, declared and executed; and the ques- 
tion was, On what trusts and for whose benefit was it so vested? The 
title to the property was derived either altogether under the will of Sir 
Andrew Judd, or partly under that will and partly under other instru- 
ments. But, in whichever way the title was derived, I am afraid that the 
Vice-Chancellor and I did not take the best course in sending it to the 
master to frame a scheme for the future administration of the charity, 
when nothing more had been determined than that a portion of the property 
had not passed by the will, and that the charitable uses, which affected 
that portion, were created by other instruments. It would have been for- 
tunate, had it occurred to either of us, that it would have been much more 
convenient to have determined at the same time what the rights of the 
parties were in the property which passed under the will, than to post- 
pone that question till after the master had settled a scheme with reference 
to the property which did not pass under the will. The fitness of this or 
that plan for applying the rents of the property, which did not pass by 
the will, might depend very much on the result of the question, Whether 
the surplus rents of the lands that passed by the will were to go to the 
Skinners’? Company or to charitable uses? 

[ have stated my opinion to be, that, as to the estates which passed un- 
der the will, there was a final gift of the surplus rents and profits, however 
or out of whatever that surplus might be constituted, for the benefit of the 
Skinners’ Company. That opinion, I admit, cannot be maintained, un- 
less I am also right in saying, that, if all the premises mentioned in the 
will had passed by virtue of the devise, the surplus of the rents of all 
those premises (much larger as the surplus in that case would have been) 
must have belonged to the Skinners’ Company; and I should have had 
no authority to have directed such an augmentation of the charity, as has 
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been made, under the decree of the court, out of the rents of the estates 
which were purchased from Gates and Thorogood. 

In coming to this conclusion I did not proceed upon the authority of 
The Attorney-General v. The Corporation of Bristol; for, though that 
case involyed, in some measure, the principle, and imposed on me the 
duty of considering very much that class of cases, in which the increased 
rents of lands given to charitable uses have been held to be wholly appli- 
cable to charity, there were in it a great many circumstances which dis- 
tinguish it from every other, and prevent me from regarding it as a pre- 
cedent for the decision of any of the questions which arise here. ‘The 
grounds, on which I formed my opinion as to the-question, whether the 
will left in the Skinners’? Company an interest for their own benefit in the 
estates which passed by the will, were of this nature. Nobody can 
doubt, that, in matters of charity, this court has taken very great liberties 
with the wills of testators; but, to the extent to which the court has gone 
in decisions frequently repeated, a Judge, who is now to decide, must 
follow in the same track, recollecting that he owes a great deference to 
the opinions of those who have gone before him. Now, in the first place, 
there are many cases which have decided, that, where it appears on the 
will itself; what was the yearly value of the estates given to charitable 
purposes, and the testator has parcelled among the different charities the 
whole of that yearly rent or value so attributed to the property, any 
future increase of rents must go to charity. ‘The court seems to have 
said, that the testator has himself declared what constitutes the whole 
of the estate, and that, in parcelling out his dispositions to charity, he has 
exhausted in charity what, he himself has said, constitutes the whole of 
the estate; and, from the circumstance of his knowing what was the then 
present value of the estate, and devoting it exclusively to charity, we 
have inferred an intention on his part, that the whole of the estate should 
be given to charitable purposes. The doctrine of these cases is neither 
more nor less than this:—a gift of the rents and profits of an estate is a 
gift of the estate itself: such a devise, as I have just mentioned, is the gift 
of the rents and profits; it is therefore a gift of the estate. 

The court has gone further. It has said, that, though the testator has 
not pointed out what was the yearly value of the lands, yet, if he has 
otherwise sufficiently manifested his intention to give the whole of the 
estate to charitable purposes, the increased rents must be applied to the 
charitable uses which he has mentioned. One of the strongest of all the 
cases is that in which a testator(a), beginning his will, as the testator be- 
gins it here, by an expression of a purpose to give certain lands to charita- 
ble uses, devised an estate worth 240/. a year, without marking its value, 
to trustees and their heirs, whom he directed to make payments, amount- 
ing in the whole to 120/. a year, to different charities. The question 
arose, whether the surplus rents were to go to the charity, The court 
there said,—‘‘ here is a declaration that the testator meant these devises 
for charitable purposes; and, though in form he has given only 1201. a 
year to charity, yet he has given nothing more out of this land to any 
person, and he has given a pecuniary legacy to his heir at law:’’ and these 
two circumstances, in connexion with the prefatory words, were held | 
sufficient indicia, that he meant to give the whole tocharity. In that case 
there was a circumstance which does not occur here,—the legacy to the heir 


(a) Arnold v. The Attorney-General, Bridgman’s edition of Duke, 591. 
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at law; (perhaps the observation is not quite correct, for here the heir does 
take something by descent.) (a) There was, also, the absence of a cir- 
cumstance which does occur here; for this testator expressly gives the 
surplus to the Skinners’? Company; and he goes on to declare, that he 
gives it to them for their own benefit, and to dispose of at their own will 
and pleasure. The court has inferred, from very slight circumstances, 
that a testator did mean to give the whole.of an estate to charitable uses; 
but I can find no case in which the court has said, that, if it appears on 
the face of a will that the testator knew that the value of his estate was or 
might be more than the amount of what he had given in parcelling out the 
disposition of sums to charity, it was authorized to hold that such particu- 
lar disponees should take the whole, though an intention to give them 
the whole did not appear on the face of the will. Still less is there 
any authority for saying, that, in such a will as this, a general disposition, 
such as is contained here, would not dispose of the whole surplus to the 
final devisee. 

Supposing my opinion upon the application of the surplus to be right, 
another question remains as to the constitution of that surplus. The ques- 
tion is this—Is the surplus, which, properly constituted, is to belong to 
the Skinners’ Company for their own benefit, a surplus which is to be 
constituted by making only the specific payments mentioned in the prior 
part of the will and no other? or have the objects of the testator’s bounty, 
who are mentioned in the prior part of the will, a right to say, that, look- 
ing at what was the value of the surplus rents after making the specified 
payments, at the time of the testator’s death, there shall be an apportion- 
ment of the whole rents between them and the company, so that the pre- 
sent rents shall be divided between the different charities and the Skin- 
ners’ Company, in the same proportion in which the rents of the estate at 
the testator’s death were then payable? My opinion is, that there cannot 
be such an apportionment. 

Another question is, whether the property, which passes by the will, 
can be applied towards any of the purposes, to which the property con- 
veyed by Gates and Thorogood has been devoted by the scheme; or, 
whether it is to be applied to such purposes cnly as the whole must have 
been applied to, if the whole had passed by the will? Though a will, 
which has not been duly executed so as to pass real estate, cannot be read 
for the purpose of showing what the intention of the testator was, yet, if 
a testator takes upon himself, by a will duly attested, to devise lands 
which were not his, the whole of that will may be read for the purpose 
of showing his intention. If we had the whole property to dispose of as 
passing under the will, it is clear that we should have to consider only the 
objects to which it was, by the will, made applicable. It happens, that, 
as to a great part of the property mentioned in the will, the disposition 
of the rents is not to be regulated by the will, but by prior instruments, 
forming a title paramount to the will: and, with reference to those instru- 
ments, the court has done what it could not have done, if the whole had 
been to be considered as passing by the will. The disposition, which has 
been thus made, of the rents of that part of the lands which does not pass 
by the will--a disposition made under or with reference to those prior 
instruments—cannot be the rule for settling the disposition of the rents 
of those estates which do pass by the will. 


(a) The will likewise purported to devise lands to the heir. 
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The will speaks of a school-house, an almshouse, and mentions various 
messuages and tenements, and it then directs that ‘« the residue of all the 
rents, issues, and profits, yearly coming and growing of the said messuages, 
tenements, lands, gardens, and other the premises bequeathed to the said 
master and wardens, shall be employed by the said master and wardens 
for the time being upon the needful reparations of the messuages or tene- 
ments aforesaid;”’ and the overplus is given to the Skinners’ Company. 
Now, according to the plan which has been approved of by this court, the 
schoo!-house, and the buildings connected with it, go far beyond any school 
which could have been within the intent of the testator, and must, from 
time to time, require reparations to an extent which he could not have con- 
templated. Thus arises a question, whether the rents of the lands, which 
pass by the will, can be applied to any purposes of reparation, other than 
the reparation of the messuages and tenements mentioned in the will? 

This testator did not look to the increase of the buildings of the school, 
or to such an increase of the charitable purposes as has actually taken 
place independently of the will.. The authority to cause enlarged build- 
ings to be erected was derived, not-from the will, but from other instru- 
ments; and the reparations meant by the will could not be reparations of 
things not mentioned in nor sanctioned by the will. Where a testator 
has directed a school-house, which he has erected, to be repaired, and cer- 
tain almshouses and other tenements mentioned in his will to be also re- 
paired, out of the residue of the rents and profits, can there be any ground 
for saying, that the overplus, which shall remain after such reparations 
are made, and which he has given to the Skinners’? Company, shall be 
diminished by the application of part of the rents to the reparation of 
buildings made in addition to the charity, which could not have been 
erected under the authority given by the will? Ithink not. The conse- 
quence is, that, if the school-house does not remain such as it was in the 
time of Sir Andrew Judd, the surplus rents of the devised lands cannot be 
charged with contributing a larger sum towards its repairs, than would 
have been thence contributed, if the school-house had remained in its an- 
cient state. That surplus must repair the school-house to the same extent 
as if no inerease in the charity had taken place, but not to a greater extent. 


In the new scheme, which had been approved of by the master, and 
sanctioned by the court, 200/. a year was to be allowed to the Skinners’ 
Company for the expenses of the annual visitation of the school by.the 
master and wardens. 

The last question was, whether this 200/. should come entirely out of 
the rents of the lands purchased of Gates and Thorogood, or whether the 
devised lands should contribute towards it in any and what proportion? And 
if they were to contribute, then, whether the devised estates ought to con- 
tribute their proportion of the enlarged allowance of 200/. a year, or only 
a proportion of the 10/. devoted by the testator to the specific purpose of 
the expences of visitation, leaving the residue of the 200/. to be paid 
out of the rents of the estates purchased of Gates and Thorogood? 

March 15.-—The cause was argued on this point by Mr Heald on the 
one side, and Mr Hart on the other. a) 

April 3.—The Lord Chancellor expressed his opinion, that only so 
much of the 2002. should be paid out of the rents of the estates purchased 
of Gates and Thorogood, as would bear to the residue of 200/. the same 
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proportion which the yearly value of those estates bore to the yearly value 
of the devised estates. 

He was further of opinion that the costs of the suit ought to be borne 
by the two classes of estates in the same proportion; except only the costs 
and expenses of the scheme for the establishment of the school and of the 
proceedings relative to that part of the case, which, he thought, ought to be 
defrayed wholly out of the hereditaments purchased of Gates and Thoro- 
good. 


The material part of the decree was as follows :— 3 

‘‘ His Lordship-doth declare, that, according to the true construction and 
effect of the instrument called the will of Sir Andrew Judd, the master, 
wardens, and commonalty of the mystery of skinners of London became 
and now are entitled, for their own use and benefit, to the rents and profits 
of such of the messuages and premises devised by the said instrument as 
consist of the several particulars set forth in the fourth schedule to the mas- 
ter’s report, subject to the payment thereout of such only of the several 
specific sums in the said will mentioned, as hereinafter set forth—viz. 
four shillings to be paid weekly to the six almsmen at St. Helen’s, in man- 
ner and form as in the will is directed—the yearly sum of ten shillings to 
the renter-warden of the company—the annual sum of 25s. 4d. for coals 
to be distributed among the six almsmen as in the will is directed—and also 
subject to a contribution out of the said rents and profits towards the re- 
paration, from time to time since the filing of this information, of such part 
of the messuage or tenement used as the school-premises at Tonbridge, as 
was originally erected for that purpose—and also subject to a contribution 
towards the sum of 150/. which has been annually allowed to the defend- 
ants in taking their accounts in this cause, for the expense of visiting the 
school at Tonbridge in times past; and also towards the sum of 200/. 
allowed for that purpose by the scheme for the establishment of the school 
—such contributions for repairs and for the past and future expense of 
visiting the school, to be apportioned and made according to the relative 
annual value of the said messuages and premises devised by the instrument 
or will of Sir Andrew Judd, with the annual value of the messuages and 
premises mentioned to have been purchased of J. Gates and T. Thoro- 
good, such present annual values to be ascertained by the master. 

Directions were next given for taking certain accounts---for ascertaining 
the proportion of the past expenses of repairs and visitations, which, accord- 
ing to the preceding declaration, ought to have been borne by the devised 
estates,--- and for charging the defendants with such proportion: and the 
decree then proceeded, ‘ And it is ordered, that the defendants, in all fu- 
ture accounts, as tenants of the said trust estate, give credit or allow for the 
proportion of the sum of 200/. for the expense of visiting the school, and 
also the proportion of the said repairs, which ought to be borne by the de- 
vised estates ; having regard at all times hereafter to their relative annual 
value with the said other estates purchased of J. Gates and T. Thorogood.” 

Reg. Lib. 1825. A. 2319---2320. 
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In re Fowler. 
2 Russell, 449. 


August 15, 1826.—A PETITION, praying that the committee of a 
lunatic may be ordered to transfer property vested in the lunatic as a 
trustee, ought to be entitled in the lunacy, and need not be entitled in the 
matter of the act which authorises the Lord Chancellor to make the order. 


“ 


In re Frank. 


2 Russell, 450. 


August 15, 1826.—Even the eldest son and heir at law of a lunatic will not be appointed 
one of the committee of his estate, without giving security, unless the master reports that no 
person can be found to act as committee, who will give security. 


ON the 19th of June an order was made, that the care and manage- 
ment of the lunatic should be granted to J. B. Frank, his eldest son and 
heir at law, Sir W. B. Cooke, Bart., and Mr Wrightson, they giving se- 
curity in the usual manner, which security was to be perfected on or be- 
fore the 19th of August. 

Sir W. B. Cooke was ready to perfect his securities, but Mr Wrightson 
and J. B. Frank had not perfected, and were not likely to perfect, their 
securities. ; 

The heir at law, J. B. Frank, now presented a petition, praying that it 
might be referred back to the master to certify who was or were the most 
proper person or persons to be committee or committees of the estate of 
the lunatic jointly with the petitioner, without giving security; and that 
it might be referred to the master to appoint a receiver of the rents, such 
receiver giving the usual security. 

The estates were of very considerable annual value. 

Mr Pepys and Mr Knight, in support of the petition. The former ap- 
pointment of the 19th of June being joint, and two of the persons ap- 
pointed having failed to perfect their securities, the nomination, becomes 
entirely inoperative. It is of the greatest importance to the family of the 
lunatic, that the eldest son should be one of the committees of the estate; 
but, if security is required of him, he will be excluded in effect. As Sir 
W. B. Cooke is ready to perfect his securities, there can be no substantial 
ground for requiring security from the son and heir at law of the lunatic: 
and, at all events, by appointing a receiver, to whom the whole of the 
rents may be paid, the necessity of requiring security will be altogether 
removed. 

Mr Heak, contra, insisted, that no person ought to be appointed com- 
mittee without giving security—that the near relationship of the peti- 
tioner to the lunatic afforded no reason for departing from the usual rule— 
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and that the expense of a receiver was not to be incurred, in order that a 
person, who could not give security, might be appointed committee. 


The Lorp Cuancettor. I see no reason for the appointment of a 
committee without security. I cannot appoint a committee without secu- 
rity, unless the master reports that no person will act as committee, who 
will give security. I can only refer it back to the master to appoint com- 
mittees of the lunatic’s estate. 


Willox v. Rhodes. 


2 Russell, 452. 


August 25, 1826.—A testator gave a number of legacies, adding,—* I guarantee my estates at 
C. for the payment of the above legacies;”’ and he, in the subsequent part of his will, gave 
many other legacies. The first class of legacies are not specific, and, failing the estates at C., 
are to be borne by the general personal estate. 


WILLIAM HAWKESWORTH, by his will dated in July 1811, and 
executed and attested so as to pass freehold estates, bequeathed various 
sums of money to various persons, and, among other bequests, he gave 
500]. to the plaintiff, Ann Willox, for life, and, after her death, to her 
children. He then gave some specific legacies, and proceeded as follows: — 
‘¢ But if any of the above legatees should die before they receive their 
legacies, leaving a child or children, if one only, their legacies to go to 
that one child, if more, to be equally divided among them; and I guaran- 
tee(a) in Great Guilford Street and Grenville Mews, near the Foundling 
Hospital, and my estates at Chelsea, in the county of Middlesex, for the 
payment of the above legacies, which I desire may not be sold or dis- 
posed of during the lifetime of Sarah Hawkesworth. 

He then proceeded to give several other legacies, and, after bequeath- 
ing to his wife all the residue of his estate and effects, directed, “ that none 
of the aforesaid legacies be paid until after the death of my said wife, it 
being my full intent and meaning for her to enjoy the whole of the pro- 
perty I may die possessed of, during her natural life, without the inter- 
ference or control of any person whatsoever.”’? In a subsequent clause he 
ordered the legacies to be paid free of duty. 

The testator died in June 1812 ; his widow survived him, and died be- 
fore the filing of the bill. The testator had leaseholds in Guilford Street 
and Grenville Mews. The bill stated that the property at Chelsea was 
freehold ; in one of the answers it was represented as being leasehold. 

The bill was filed by Ann Willox on behalf of herself and the other 
legatees. She insisted that the legacies, which preceded the clause di- 
recting the payment of them to be guaranteed out of the testator’s property” 
in Guilford Street, Grenville Mews, and Chelsea, were not specific ; that 
they were charges on the general personal estate ; and that the particular 


(a) Such are the words of the will, as they are stated in the registrar’s book. There is, pro- 


bably, a clerical error in the entry. Inthe judgment and the decree the words are considered 
as being, “I guarantee my leaseholds in,” &c. : 
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property specified by the testator was merely an auxiliary fund, which 
was to be made available, in case there was a deficiency of the general 
personal estate. 

Some of the defendants insisted, that those legacies were to be paid solely 
and exclusively out of the property in Guilford Street, Grenville Mews, 
and Chelsea ; and that, if that fund were deficient (which was the case), 
they could not come upon the general personal estate, but must abate pro- 
portionally. 

_ Another question raised was, whether interest was payable on the lega- 
cies from the death of the testator or from the death of his widow? 


The decree of the Vice-Chancellor, made on the 28th of February 1820, 
declared, ‘that the legacies, for the payment of which the testator had 
guaranteed his leasehold estates in Guilford Street and Grenville Mews, 
near the Foundling Hospital, and his estates at Chelsea, in the county of 
Middlesex, those estates failing, form a charge rateably with ,the other 
legacies given by his will.”? Interest was directed to be computed on the 
legacies from the end of a year after the testator’s death. 

Reg. Lib, 1819. B. 862. 


Some of the defendants appealed. The petition of appeal insisted, that 
the decree ought to have declared ‘that the legacies, so guaranteed out 
of the testator’s leasehold estates, were specific legacies, and ought to have 
directed them to be paid out of the proceeds of the sale of those leasehold 
estates only ; and, in case such proceeds should prove insufficient for the 
payment of those legacies in full, then that the said specific legacies should 
abate in proportion.”” The prayer was, ‘‘that those legacies might be 
declared to be specific, and that all other the legacies of the testator might 
be charged upon and paid out of the general personal estate.” 


August 25.—The Lorp Cuancettor.(z)—This testator gives a great 
many legacies, and adds, that the payment of these legacies shall be gua- 
ranteed by certain leasehold and freehold estates mentioned in the will; 
and he afterwards gives a great many other legacies. The estates, which 


legacies for which they were made a guarantee, and those legacies cannot 
be paid in full without a participation in the general personal estate. I 
understand, also, that there is not personal estate enough to pay all the 
other legacies and those too. Thus the question arises, whether the lega- 


tees, for whose legacies the testator has provided what he calls a guaran- 


tee, can go against the general personal estate. ait 


The Vice-Chancellor was of opinion, that the testator’s intention was, 


that the general personal estate should contribute to the payment of all the: 
legacies ; though, as the general personal estate might be insufficient for 
the payment of all the legacies in full, the produce of certain particular 
estates was to be applied exclusively in paying a particular class of lega- 


cies, for which the testator had thought fit to provide what he calls a gua- ~ 


rantee. The ground of the appeal was, that, upon the sound construction 
of the will, the court ought to hold, that the testator meant the legatees, 
whose legacies were guaranteed, to be confined to the proceeds of the par- 

(a) The argument on the appeal preceded the commencement of these reports, om 


4 3, 
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~ 


are referred to as the guarantee, are not sufficient for the payment of the : 


we 
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ticular estates which he had mentioned, and not to come in upon the ge- 
neral personal estate ; in other words, that the legacies were specific. 

I never before met the word ‘‘ guarantee” used as it is by this testator ; 
and I have not been able to find any authority as to the construction, 
which, under such circumstances, ought to be put upon it. But my 
opinion is, that the decree of the Vice-Chancellor is right. 


Decree affirmed, and the deposit ordered to be paid to the plaintiff. 
Reg. Lib. 1825. B. 2119. 


Ex parte Hudson. Jn re Ramsden. 
2 Russell, 456. 


August 28, 25, 1826.—Where a commission of bankrupt is impeached by a creditor, and the 
debt which he claims is alleged to be usurious, it ought to be ascertained that the bankrupt is 
indebted to him, before the validity of the commission is inquired into at his instance. 

A reference to the commissioners to review the proof of the trading, and of the petitioning cre- 
ditor’s debt, substituted for the trial of an issue as to the validity of the commission. 


AC ; TOR; by judgmeat upon a warrant of attorney, who had not 
proved or d under the commission, alleged by his petition that the 


walid at law, and was concerted ; and prayed that it 

perseded at the costs of the petitioning creditor, the assignees, 
the bankrupt, and the solicitor who had sued it out, and that the certificate 
of the bankrupt might be stayed. 

All the circumstances connected with the commission were of an ex- 
tremely suspicious character ; and, on the most material points, the affida- 
vits were in direct contradiction. 2 

It was alleged on the part of the respondents, that the debt of the peti- 
tioner arose out of usurious dealings ; he, on the other hand, denied the 
usury. 

The Vice-Chancellor expressed a strong opinion that the commission 
was altogether fraudulent, and-that there was neither a petitioning credi- 
tor’s debt, nor a trading to support it. However, he directed two issues 
to be tried: one, whether the commission was valid at law; the other 
whether it was concerted. 

The respondents appealed against this order. 

Mr Hart and Mr J. Russell, for the appellants, argued, that, if the court 
could not decide the case on the evidence before it, some other mode of in- 
quiry ought to be adopted than by the trial of the issues which the Vice-Chan- 
cellor had directed, and that it was unreasonable to institute such inquiries, 
until it was ascertained that the person, at whose instance they were to 
be made, had a legal claim against the bankrupt. It was sworn that his 
demand arose out of usurious transactions: if that allegation were true, 
what right had he to impeach the commission, or stay the certificate ? 

Mr Montagu and Mr Phillimore, contra, contended, that the case here 
brought before the court was one of such gross fraud, that the Great Seal 
would Investigate the validity of the commission, without involving the 
peltioner in the expense of such an inquiry into the nature of his debt 
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as was now sought. The judgment, upon which he claimed, was sufficient 
to entitle him to resist the commission. 


August 25.—The Lorp Cuancettor stated his opinion to be, that the 
order, directing the trial of the issues, ought to be reversed. The five 
persons, against whom costs were prayed, were interested in the result of 
the issues ; they, therefore, ought to have an opportunity of protecting 
themselves at the trial : no direction was given for that purpose ; and it 
would not be easy to frame directions which should do justice to all par- 
ties, without giving occasion to great expense and great complexity in the 
proceedings. The proper course to follow would be, to direct the com- 
missioners to review the proof of the trading, and of the petitioning cre- 
ditor’s debt ; but there ought to be a previous inquiry, whether the peti- 
tioner was a creditor of the bankrupt. 


His Lordship ordered that the commissioners should inquire and certify 
to him, whether any and what debt was due from the bankrupt to Hudson 
at the issuing of the commission ; and, if they should find that there was 
such a debt then due, they were to review the proof of the bankrupt’s 
trading, and of the petitioning creditor’s debt. 

This order was not prosecuted. The petitioner immediately afterwards 
preferred an indictment for a conspiracy, and, on the trial of the indict- 


‘ ae 


ment, the bankrupt was convicted. gata e's 


Glassington v. Thwaites. 
2 Russell, 458. 


July 29, 31; September 11, 1826.—A defendant cannot, by disclaimer, deprive the plaintiff of 
the right of requiring a full answer from him, unless it is evident that the defendant ought 
not, after such disclaimer, to be retained as a party to the suit. 

An answer, however evasive, will not be ordered to be taken off the file, after the plaintiff has 
excepted to it. 

Leave given to require, by exceptions to an answer to an amended bill, an answer to statements 
contained in the original bill, and not answered in the answer to the original bill, though no 
exceptions had been taken to that answer. : 

It may be necessary to revive a suit against the personal representative of a deceased defendant, 
who has himself disclaimed, and against whom the plaintiff waives all relief. 


IN November 1822, the plaintiff, being the proprietor of a share in the 
newspaper called The Morning Herald, filed his bill for an account of the 
partnership transactions froma period long anterior to 1820. William 
Phillips, one of the defendants, put in an ‘*answer and disclaimer,”’ stating, 
that he had been possessed of a share in the newspaper till the 20th of 
October 1820, but that, on that day, he had assigned all his interest in it 
to Henry Thwaites the younger ; “and he now disclaims all beneficial 
interest therein, or in any of the matters in question in this cause.””? No 
exceptions were taken to this answer and disclaimer. f 

The bill was afterwards amended. The object of the most. material 
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amendments was, to claim, under a clause of pre-emption in the partner- 
ship deed, an interest in certain shares, which had been assigned, it was 
alleged, in violation of that clause. Phillips, who was still kept before 
the court as a defendant, put in to the amended bill what he called «¢ an an- 
swer and disclaimer ;”? merely stating, ‘that he again disclaims ali bene- 
fit or other interest in any of the matters in question in this cause, by 
amendment or otherwise, and he hereby insists that he ought not to have 
been continued a party to this cause.” 

To this answer and disclaimer the plaintiff took exceptions, which were 
referred to the master by a common order. The master refused to make 
any report either of sufficiency or of insufficiency ; and gave the following 
certificate :-— 

<I find that an answer and disclaimer was put in by the said defendant 
William Phillips to the original bill, and that no exceptions were taken 
thereto ; from which I conclude that, according to the practice of the 
court, the answer must be taken to have been sufficient. And I further 
find, that the said original bill was afterwards amended, and that a dis- 
claimer by way of reference to the disclaimer put in to the original bill 
(but not any direct disclaimer) was put in by the said defendant William 
Phillips to the said amended bill ; and that such disclaimer, though it is 
entitled the answer and disclaimer, has not, in point of fact, any answer 
prefixed to it containing any denial of right or title, or otherwise, with 
respect to the matters for which discovery and relief is sought by the said 
‘amended bill ; and I therefore feel myself obliged to state, that I do not 
find any answer to which the exceptions, referred to me to look into, are 
applicable, inasmuch as I conceive a disclaimer is not of itself an answer ; 
nor could either be replied to, nor be matter of assignment in an indictment 
for perjury.” ; 

A motion was then made by the plaintiff, that the master might be di- 
rected to report on the exceptions, or that the answer and disclaimer to the 
amended bill might be taken off the file. 

The Vice-Chancellor, though he did not concur in the master’s notion 
that the answer and disclaimer was no answer, and though he considered 
it to be an answer disclaiming, was of opinion, that such a motion was not 
the proper course of bringing the question before the court, and, therefore, 
refused the application with costs. 

Exceptions were then filed to the report ; but, on the 5th of May 1826, 
the plaintiff, on his own application, was allowed to withdraw the excep- 
tions, and the deposit and the costs of the motion were directed to be paid 
to Phillips. 

A motion was now made before the Lord Chancellor, that the paper or 
parchment writing, entitled the answer and disclaimer of William Phillips 
to the amended bill, might be taken off the file of the court with costs, 

Mr Roupell and Mr Knight, for the motion. This answer is altogether 
evasive. It professes to be an answer, and yet does not answer a single 
interrogatory in the bill. The proper course in such a case is to remove 
from the files of the court a document which purports to be what in reality 
" i not. Tomkin v. Lethbridge, 9 Ves. 178; Smith v. Serle, 14 Ves. 
“ ne Agar and Mr Parker, contra. The plaintiff cannot, for the purpose 

his motion, treat the answer and disclaimer as an evasive document, 
which ought to be removed from the files of the court, He has taken ex- 
ceptions to it ; and, having thus acted upon it as an insufficient answer, he 
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cannot now say, that the court is not to look upon it as possessing the 
character of an answer. ‘The plaintiff has, indeed, withdrawn his excep- 
tions to the master’s report ; but his exceptions to the answer still remain. 
The very act of withdrawing the exceptions to the master’s report is an 
admission that the report is right ; and if the report is right, exceptions 
to the answer and disclaimer cannot be sustained. The withdrawal of 
those exceptions precludes him from taking any step to compel Phillips to 
put in a further answer. 

In fact, the plaintiff has obtained from Phillips all the answer which he 
has a right to require. Phillips has no interest in the matters ; he claims 
nothing from the partnership ; whatever interest he at one time had in the 
accounts is now vested in the defendant Thwaites. 

Mr Roupell, in reply. Phillips is a necessary party to the suit ; and 
he is, therefore, bound to answer. Though he may claim nothing from 
the partnership, yet, in the course of the accounts, the plaintiff may claim 
much from him. The court will enable the plaintiff to obtain a full an- 
swer, even if the form of the application should not be quite correct. 


The Lorp CHancELtor. Whatever the court may have done’ with 
those evasive answers, which have been sometimes filed, merely denying 
combination, and admitting one or two immaterial circumstances, I appre- 
hend the court has never held, that, if the plaintiff takes exceptions to 
such an answer, it will remove the document, so excepted to, from the 
files. : 

As to the right of the plaintiff to an answer, a defendant cannot shelter 
himself from answering by alleging that he has no interest in the matters 
of the suit. Though he has no interest, others may have an interest in it 
against him. He may be deeply accountable ;.and the very statement 
that he is deeply accountable may, in one sense, be an allegation that he 
has no interest in the suit. A man cannot disclaim his liability. 


September 11.—The Lorp Cuancettor. The question here, so far as 
it depends on the original bill, would be, whether, because Phillips, in 
October 1820, assigned his share, his disclaimer of any beneficial interest 
could have called on the court to dismiss him from the suit. Now, if the 
complaints of the bill, and the relief prayed, applied to any period during 
which Phillips was a partner,—if, for instance, an account was sought of 
dealings and transactions which took place while he was a partner,—his 
disclaimer could not be considered as a reason why he should not be con- 
tinued asa party to the suit. 

The amended bill introduces much new matter, and prays new relief. 
Then comes the second answer and disclaimer of Phillips, in which no 
answer is given to any part of the new matter placed on the record; and 
his refusal to give an answer rests on the single circumstance, that he 
claims no interest in the matters of the suit. But how can a defendant 
say, ‘¢ You shall not make me a party to the suit, because I disclaim all 
interest in it??? Ifthe bill treats him as a necessary party to the account 
which is to be taken, his disclaiming all benefit and interest is not a des- 
truction of the liability he may be under. ae 

It may be proper to take notice, that what was put in to the original 
bill bore the same title with what has been put in to the amended bill, 
though in truth the two documents were of a very different character. 
What was put in to the original bill was an answer and disclaimer in the 
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common sense of the words: it was an answer, though a very insufficient 
one. But, in the document, which the defendant has christened ‘‘an 
answer and disclaimer to the amended bill,” there is not one word of 
answer; it is pure disclaimer. 

The question finally ends in this—whether the master was right in his 
conclusion: and, if he was wrong, whether the plaintiff has, by his sub- 
sequent conduct, precluded himself from calling for a full answer. My 
opinion is, that the master came to a wrong conclusion, and that his 
certificate was open to exception. I further think, that justice requires 
that the plaintiff should have leave to file his exceptions again; and 
that his having withdrawn the exceptions by his own act, is not a suffi- 
cient reason why the court should not now give him special leave to file 
exceptions. 


The order, finally drawn up, was dated the 28th of April 1827, and was 
as follows:— 

‘«¢ His Lordship doth order, that, upon the plaintiff paying unto the de- 
fendant, William Phillips, all his costs occasioned by the plaintiff with- 
drawing his exception to the master’s report, dated the 18th day of January 
1825, and of the subsequent proceedings in respect thereof and of this 
application, the plaintiff be at liberty to file the said exceptions(@) again 
to the thing called ‘an answer and disclaimer to the amended bill:’ and 
it is ordered, that the master do consider the said exceptions, and allow 
such of them, notwithstanding the title and matter of ‘the answer and 
disclaimer,’ to which that record, so termed ¢‘ answer and disclaimer,’ con- 
tains no answer: and the master is to be at liberty to allow exceptions as 
to matters, not answered to, contained in the amended bill, notwithstand- 
ing the same matters were stated in the original bill, and no exceptions 
were taken to the answer to the original bill.” 

Reg. Lib. 1826. A. 1158. 


On the 31st of August 1827, the master reported the answer and dis- 
claimer to be insufficient in all the points excepted to. 


In February 1828, the cause came toa hearing. Phillips had died a 
short time before, and no bill of revivor had been filed against his personal 
representatives. ; 

Mr Agar and Mr Parker, for the defendants, objected, that the cause 
could not proceed, till the personal representative of Phillips was brought 
before the court. The accounts sought by the bill, included a period, 
during part of which Phillips had a share in the concern; and, therefore 
those accounts could not be taken in the absence of his personal repre- 
sentative. 

Mr Knight and Mr J. Russell, for the plaintiff, were willing to waive 
all relief as against Phillips or his estate; and they submitted, that, under 
those circumstances,—Phillips himself having disclaimed all interest in 
the matters in the suit, and the plaintiff being willing to forego his demand 
so far as it was a demand which Phillips or his assets ought to answer, 
the only result of bringing his personal representative before the court 


(a) The exception before mentioned was an exception, not to the answer, but to the report, 
It did not appear, that the exceptions to the answer had been taken off the file. 


aa 
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would be to create useless expense. None of the defendants had suggested 
in their answers, that they had any claim against Phillips. 

The Master of the Rolls(a) was of opinion that the cause could not pro- 
ceed in the absence of a personal representative of Phillips ; because, as 
the accounts would be taken for the benefit of all the partners, there might, 
in the result, be liabilities as between Phillips and the co-defendants, which 
the waiver of the plaintiff could not affect. If the defendants would con- 
sent to waive any right, which, on the taking of the accounts, they might 
appear to have against the estate of Phillips, the cause might proceed; but 
not otherwise. 

The defendants refused to waive any such right; and the cause was 
ordered to stand over, in order that it might he made perfect as to parties. 


Dawson v. Raynes. 


2 Russell, 466. 


August 25, 1826.—A receiver, who had omitted to account regularly, became bankrupt, being 
indebted to the trust estate in a large sum; and, for some time, no steps were taken to have 
his accounts duly passed: Held, that, under the particular circumstances of the case, hig 
sureties were not liable to pay interest on the balance found due from him, though he himself, 


if solvent, would have had to pay such interest. 
Semble, that, in general, the sureties of a receiver are answerable for such interest, as well as 


for such principal, as the receiver himself is liable to pay. 


BY an order of the 22d of March, it was referred to the master to ap- 
prove of a proper person to be receiver of the moneys, securities for 
money, bonds, and mortgages in the pleadings mentioned, and to get in 
the outstanding personal estate of the plaintiff, John Dawson the elder. 
The order contained the usual directions, that the person to be appointed 
receiver should pass his accounts annually, and pay into the bank the 
balances reported due from him, and that he should in like manner pay 
into the bank what he should receive on account of such moneys and secu- 
rities, bonds and mortgages. 

The master, by his report, dated the 13th of June 1817, certified, that 
he had appointed John Gooden receiver, and that he, together with Joseph 
Wheatley and Samuel Slater, as his sureties, had entered into a recogni- 
zance, enrolled in the proper office, by which they stood severally bound 
in 5000/., with a condition to be void, if Gooden should duly and annually 
account for and pay what he should receive in respect of the said moneys 
and securities for money, bonds and mortgages, as the court had directed 


or should direct. esi 
On the 22d of June 1818, a commission of bankrupt issued against 


- Gooden and a person with whom he was in partnership, under which 


they were declared bankrupts. Gooden did not appear to have received 


any of the trust property after his bankruptcy. 
On the 16th of June 1821, he carried in his first account before the 


master ; and, in June 1822, an order was made, directing the master to 


(a) Sir John Leach. 
Vou. TI—e2 A 
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allow to the receiver certain sums which he had paid to the plaintiffs, and 
giving the sureties liberty to attend the passing of his accounts. he 

The accounts of Gooden having been finally passed, the master, by . 
report, dated the 28th of May 1823, certified, that Gooden had receive 
43671. 4s. 8d. on account of the trust property ; that, in pursuance of the 
general order of the 23d of April 1796,(a) he, the master, had added to 
that sum 687. 4s., for interest at 5 per cent on the balance of the receiver's 
account; and, though the sureties had objected to the allowance of interest, 
he did not think himself at liberty to depart from the general order in 
their favour ; that, in conformity to the direction contained in the same 
order, he had not made the receiver any allowance for salary; that the 
receiver had properly disbursed sums amounting in the whole to 10977. 
12s. 6d.; and, therefore, that the balance remaining due from him, in- 
cluding interest, was 3956/. 16s, é . 

Upon this the sureties presented a petition, praying that they might be 
at liberty to pay into court 3269/7, 12s., being the amount of the balance 
reported due, exclusive of the interest, and that, so far as regarded them 


4 
the recognizances might be vacated. ; a 
The petition was heard before the Vice-Chancellor in November 18235 


and the order which he made upon it, was, that a case should be stated 
for the opinion of the Court of King’s Bench on the following question, 
whether Joseph Wheatley and Samuel Slater, as sureties in the recogni- 
zance, were bound in law to pay interest on the balance reported due 
from the receiver, or any part thereof? 

The judges returned the following certificate :—‘*‘ We are of opinion, 
that, if there has been any breach of the condition of this recognizance, 
the penalty is the debt at law ; and the question of interest does not arise 
at law.”’ 

The plaintiffs then petitioned, that the sureties might be ordered to pay 
into court the whole of the balance reported due, and also subsequent inter- 
est, to be computed from the 14th of June 1823, the day which the mas- 
ter had fixed for payment of the money, and at which his computation of 
interest had stopped. 

The question was argued before the Vice-Chancellor ; and his honour, 
on the 5th of March 1824, ordered, that the sureties should within three 
weeks pay into court the sum of 3269/7. 12s. 6d., being the principal sum 
only reported due, and that thereupon their recognizance should be vacated. 


(a) 15 Ves. 278. Beames’s Orders, 461. This order directs “ That the several masters of 
this court shal! hereafter fix the days on which all receivers in their respective offices shall 
annually procure their accounts to be delivered unto the masters; and also the days upon which 
such receivers shall pay the balances appeaiing due on the accounts so delivered in, or such past 
thereof as the master shall certify proper to be paid by them ;—that, with respect to such re- 
ceivers as shal! neglect to deliver in their accounts, and pay the balances thereof, at the times 
so to be fixed for that purpose as aforesaid, the several masters, to whom such receivers are 
accountable, shall, from time to time, when their subsequent accounts are produced to be 
examined and passed, not only disallow the salaries therein claimed by such receivers, but 
also charge interest at 5/. per cent per annum upon the balances so neglected to be paid by them 
during the time the same shall appear to have remained in the hands of such receivers j—and 
that every receiver acting under the authority of this court shall each year procure his annual 
account of receipts and payments, respecting the estate entrusted to his care, to be examined and 
settled by the master whose duty it may be to inspect the same, within the space of six months 


4 ensuing the time appointed by such master for the delivering of such account into his 
office.” Y 
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_ Against this order the plaintiffs appealed. They insisted, by their pe- 
tition, that they were entitled, under the general order of the 23d of 
April 1796, to the 687/. 4s. which the master had reported due for in- 
terest, and also to subsequent interest to the time when the balance should 
be actually paid; and that, by their recognizance, the sureties became 
bound to pay any sum, which, under the general order, the receiver would 
be liable te pay. 

Mr Flather,(a) for the plaintiffs. The plaintiffs do not apply for the 
aid of a court of equity. At law the penalty of the recognizance is for- 
feited; and the sureties come here to have their recognizance vacated, 
without paying the full amount of the penalty. A court of equity will 
not grant them that relief, until they have paid all the principal, interest, 
and costs which the principal debtor might be called upon to pay. Green- 
side v. Benson, 3 Atk. 248. There is no circumstance in the conduct of 
any of the parties, which can entitle these sureties to special indulgence. 
If the trust-moneys had been permitted to go into the hands of the 

* ‘<3 receiver after his bankruptey, they might perhaps have had some cause 
of complaint; though even, in such a state of circumstances, the negli- 


Bs 7 
~~ gence would have been as great on their part as on the part of the plaintiffs. 


x The accounts, it is true, were not passed immiediately after the bank- 

ruptcy; but what loss have the sureties sustained by this delay? Can 
they take advantage of the default of their principal? It is the duty of 
the receiver to pass his accounts without being called upon to do so: can 
his sureties allege his default as a ground of equity to relieve them from the 
obligation which that very default throws upon them? 

Mr Sugden, for the sureties of the receiver. It may well be doubted, 
whether, under the general order, interest could be charged even against 
the receiver, after the date of the commission of bankrupt. But the 
sureties are not within the general order; the penalties, which that order 
imposes, are personal to the receiver; the liability of the surety is to be 
ascertained from the recognizance alone, and extends only to the moneys 
which shall come into the hands of the receiver. Such unquestionably 
has always been the common understanding among receivers and their 
sureties. 

The penalty of the recognizance can stand as a security only for the 
debt actually due. That debt is the balance of the principal moneys; 
and, upon payment of the balance, the sureties ought to be relieved from 
their recognizance. — 

Even if the general rule were otherwise, it ought not to be applied in a 
ease like this. Why did not the parties take proceedings, the moment 
the receiver was in default? Why, at least, did they not take proceed- 
ings, the moment the commission of bankrupt issued? Are they to per- 
mit year after year to run on, and then to come upon the sureties for an 
enormous accumulation of interest? If the parties to the suit had not 
been negligent, the sureties might have obtained under the commission 
some degree of indemnity, which is now lost to them for ever. 


August 25.—The Lorp Cuancettor. The question is, whether the 

sureties of the receiver are to be charged only with the balance of the 
eee 

(a) The argument was prior to the commencement of these reports, and was not heard by 

the reporter. He states the purport of it from a communication which Mr Flather had the 


kindness to make to him, 


> 
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trust-moneys which came into his hands, or whether they are further to 
be charged with that interest which he would unquestionably be liable to 
pay, if he were able? The question is one of great importance with 
reference to all cases in which sureties may be called on to answer for the 
principal money and interest, which the principal debtor would have to 
pay, if he possessed means of payment. 

The Vice-Chancellor was of opinion, that the sureties could not be 
compelled to pay any interest. If the sureties are not liable, within the 
meaning and intent of the recognizance in its present form, to pay the 
interest which the receiver himself would be bound to pay, the conse- 
quence will be, that the form of the recognizance must be improved and 
must be rendered more comprehensive. It seems to me that it would be 
difficult to say, that, where the principal debtor would be obliged to pay 
interest, there would not be an equity that the surety should pay the 
interest in default of the principal. The penalty is forfeited by the 
breach of the condition; the amount-of the penalty is the debt due from 
the sureties at law. How ean they have a right to be discharged in this 
court from their legal liability, till they have paid all that the principal 
could have been required to pay? 

In this case, however, there are very particular circumstances. The 
receiver had been bankrupt, with the knowledge of all parties, for a con- 
siderable length of time; and no steps were taken to compel the passing of 
his accounts. I am, therefore, not inclined to make the sureties pay 
interest; but I shall insert some words into the order, to show, that, 
in affirming it, I act upon the particular circumstances of the case, 
and to prevent it from being hereafter supposed that this is a judgment, 
that the sureties of a receiver are not answerable for interest which the 
receiver himself would have been liable to pay. 


It does not appear, from the entry in the registrar’s book, that any al- 
teration was made in the phraseology of the Vice-Chancellor’s order. 
According to the entry, the order of the Lord Chancellor is dated the 13th 
of February 1827, and is as follows:— 

“ His lordship doth order, that the order, dated the 5th of March 1824, 
be affirmed, and that the sum of 5/., deposited with the registrar on setting 
down the appeal, be paid to Joseph Wheatley and Samuel Slater.?? 

Reg. Lib. 1826, A. 480. 


PRACTICE 


AS TO THE 


Form of making Application during the Long Vacation. 


September 9, 1826.-—As the Lord Chancellor continued to sit in his pri- 
vate room from time to time, during a great part of the long vacation, nu- 
merous applications were made to him in the form of motions, and upon 
many of these he made orders: but he repeatedly stated, that, during the 


CASES IN CHANCERY. 205 


[In the Matter of a Coroner for Stafford.] 


long vacation, applications ought to be made to the Chancellor, not by 
motion, but by petition. 

From the moment, said his lordship, that the Accountant-General’s 
office closes, the registrars are at liberty to go away. I have no right to 
expect their attendance beyond that time; and, even if I sit in court, my 
sitting there is the same thing.as if I were to hear the applications in my 
own house. Under such circumstances, when we have not the assistance 
of a registrar, a petition is of great use; and the proper course is, to send 
to the Chancellor the petition and affidavits, in order that he may make 
such order thereupon as may be just. 


In the Matter of the Election of a Coroner for the County of 
Stafford. 


2 Russell, 475. 


August 9, 10; November 16, 1826.—A SHERIFF, having received 
the writ for the election of a coroner for the county more than six days 
before the next county court, did not, on the day when the next county 
court was held, proceed to the election, but gave notice that the election 
would take place at a county court to be held by adjournment fourteen 
days afterwards: an election at that adjourned county court was held to 
be void, as not being in conformity to the 58 Geo. III. c. 95. s. 1. 


White v. Vitty. 
2 Russell, 484. 


September 11; November 15, 22, 24, 1826.—A testator, who died in 1818, after devising a free- 
hold house to his wife and her heirs, devised the residue of his freehold estates, situate in four 
specified parishes, or elsewhere in the county of Cambridge, to two trustees and their heirs, upon 
the trusts thereinafter declared concerning the same; that is to say, upon trust that they should 
sell his several copyholds in the parishes aforesaid, and, after satisfying the costs of the sale 
out of the moneys thence arising, should pay the residue to his executor for the purpose of sa- 
tisfying; in the first place, certain legacies; and he then devised all the residue of his real and 
personal estate to A. B.: the testator, besides freeholds and copyholds situate in the four 
parishes, had freeholds not situate in the county of Cambridge, and copyholds not situate 
within the four parishes; and all the copyholds had been surrendered to the use of his will : 
Held, That the beneficial interest in all the freeholds, whether situate in the county of Cam- 
bridge or elsewhere, passed to the residuary devisee : 

That the legacies were a charge only on the copyholds situate in the four parishes : 

That no estate in those copyholds passed to the trustees, but only a power to sell; 

That any surplus of the moneys arising from the sale, which might remain after satisfying the 
legacies, passed by the residuary clause : 

That the copyholds not situate within the four parishes passed to the residuary devisee. 
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THE will of James Allen, dated the 21st of February 1816, and duly 
executed and attested, was in the following words :— ; 

‘‘T direct all my debts which I shall justly owe at the time of my de- 
cease, to be paid by my executors hereinafter named, out of my personal 
estate. I give and devise unto my loving wife, Elizabeth, the house in 
the parish of Harston, wherein I now live, together with the yard and 
homestall there adjoining ; also the garden in front of the same, and the 
close of pasture situate and being behind the said house ; to hold the same 
unto my said wife, her heirs, and assigns for ever. I give and bequeath 
unto my said wife the sum of 6000/. sterling, together with all my house- 
hold furniture, plate, linen, china, to and for her own absolute use and 
benefit. I give and devise all the rest and residue of my freehold estates 
situate, lying, and being in the several parishes of Melbourne, Harston, 
Newton, and Hanxton, or elsewhere in the said county of Cambridge, 
with their several and respective rights, members, and appurtenances, 
unto Richard Vitty and Pearse White, or the survivor of them, their 
heirs, and assigns, upon the trusts and to and for the ends, intents, and 
purposes hereinafter mentioned, expressed, and declared of and concern- 
ing the same ; (that is to say), upon trust that they, the said Richard Vitty 
and Pearse White, or the survivor of them, or his heirs, do and shall, 
within the time or space of twelve calendar months next after my de- 
cease,(a) sell and dispose of all my copyhold estates in the several parishes 
aforesaid, with their several and respective rights, members, and appur- 
tenances, either together or in parcels or Icts at public auction or auctions, or 
by private contract or contracts, for such price or prices in money as they, 
my said trustees, or the survivor of them, or the heirs of such survivor, 
can get or obtain for the same; and, after paying and discharging all 
costs, charges, and expenses in or about such sale or sales, shall and do 
apply and dispose of the residue of the money to arise from or be produced 
by such sale or sales in manner hereinafter mentioned ; and for promoting 
and facilitating such sale or sales, my will and meaning is, and I do hereby 
declare, that the receipt and receipts of my said trustees, or the survivor of 
them, or his heirs, shall be a good and sufficient discharge, and good and suffi- 
cient discharges, to the purchaser or purchasers of all or any part of my estate 
hereby directed to be sold for his, her, or their purchase-money, or so much 
thereof as shall be therein expressed to be received, and that such purchaser 
or purchasers shall not afterwards be answerable or accountable for any loss, 
misapplication, or non-application, or be in any manner obliged to see to the 
application of the same, or any part thereof : and I request the trustees to 
accept 50/. each for the trouble they may have herein: and upon this 
further trust, that they, my said trustees, or the survivor of them, or his 
heirs, after paying such costs and charges, and expenses aforesaid, shall 
and do hand over the residue and remainder of the moneys, to arise from 
or be produced by the sale or sales hereby directed to be made, to my 
executor hereinafter named, for the purpose, in the first place, of paying 
the following legacies ; (that is to say,) unto each of the children of my 
sister Elizabeth Wallis, as shall be living at the time of my decease, the 
sum of 500/.; such of them as are in their minority, to be paid when they 


(a) In the argument at the bar, it was stated to have been ascertained, that in the will, ag 
executed by the testator, a line, consisting of the following words, ‘ sell and dispose of all the 


freehold estates so devised to them as aforesaid, and,” which immediately followed, “ after my 
decease,” had been accidentally omitted. 


CASES IN CHANCERY. 207 
[White v. Vitty.] 

respectively attain the age of twenty-one years; also to my kinsman, John 
Allen, of Barrington, 500/.; to Michael Allen, of Cambridge, 500/.; to 
John Flack, now living with me, 800/..and my watch; to William Flack 
of Harston, the sum of 500/.; to James King, of Melbourne, the sum of 
400/.; to Elizabeth Bland, of Trumpington, 300/., to John Whibdy, of 
Harston, 200/.; and to the poor of the parish of Harston, 40/. to be dis- 
tributed by Mr George Wallis, at the mill door; and, as to all the rest, resi- 
due, and remainder of all my real and personal estate, property, goods, 
chattels, moneys, and effects whatsoever and wheresoever, and of what 
nature, kind, or quality soever, I give, devise, and bequeath the same 
unto my favourite Mary Pearse White, her heirs, executors, and admin- 
istrators, and I desire her to take the name of Allen. And, lastly, I 
Be yee and appoint George Bushby White sole executor of this my 
will.”? 

The testator died in July 1818: leaving Elizabeth Wallis his customary 
heiress and heiress at Jaw. 

He had other freeholds, besides freeholds situate in the four specified 
parishes, or in the county of Cambridge; and, besides copyholds in those 
four parishes, he had other copyholds situate elsewhere. All the copy- 
holds had been surrendered to the use of his will. 

The house devised to his wife, was stated to be a freehold. 

Richard Vitty did not accept the trusts of the will; and, Mary Pearse 
White having instituted a suit for the execution of those trusts, he, by his 
answer, declined to act. Pearse White died, pending the suit. 

In the course of the proceedings various questions arose between the 
heir and the residuary devisee, as to the construction of the devises; and, 
it being ascertained that the copyholds in the four parishes named in the 
~ will would not be sufficient for the payment of the legacies, the legatees 
became interested in some of the questions which were raised. 

By an order made on a petition of re-hearing on the 16th of June 1823, 
the Vice-Chancellor directed a case to the Court of Common Pleas. Three 
questions were proposed to that court. 

First, ‘* whether all the rest and residue of. the testator’s freehold es- 
tates, situate in the several parishes of Melbourne, Harston, Newton, and 
Hanxton, passed by the will of the testator to Pearse White and Richard 
Vitty, or the survivor of them or his heirs: 

‘¢ Secondly, whether any and what interest and authority in the testa- 
tor’s copyhold estates in the several parishes aforesaid passed by the will 
of the testator to Pearse White and Richard Vitty, or the survivor of 
them, or his heirs. 

«< Thirdly, whether any and what interest in the said freehold and copy- 
hold estates, or either and which of them, passed by the devise in the tes- 
tator’s will, by which he gave his residuary estate to the plaintiff.” 

Against this decree the residuary devisee, Mary Pearse White appealed. 


The appeal was argued. 


| September 11.—The Lord Chancellor, after adverting to some of the 
questions which arose upon the construction of the will, and the difficulties 
in which they were involved, said, that one of the questions was, whether 
the copyholds would pass under the residuary clause; and that would de- 
pend, in a great measure, on the effect of the cases in which copyholds 


® 


~ 


£ 

208 CONDENSED ENGLISH 

Ps 

[White ». Vitty.] ers 

had been held to pass under a general devise of real estate, taken in con- 
nexion with the 55th Geo, III. c. 192. This testator died after the passing 
of that act; and, as the act makes a surrender unnecessary for a devise of 
copyholds, it may be a question, whether the surrender can now be con- 
sidered as any evidence of an intention that copyholds should pass by the 
devise, since, under a will containing sufficient words to pass them, they 
would pass equally, (as the law now exists), whether they were or were not 
surrendered. 

The questions, his lordship added, which were proposed to the Court of 
King’s Bench, would not exhaust the difficulties of the case. It was, for 
instance, difficult to say that the freeholds #1 Cambridgeshire did not pass 
to the trustees; the legal estate in those freeholds must have passed to them, 
unless the residuary clause were to be considered a revocation of the pre- 
ceding devise, upon the principle that the latter part of a will sometimes 
revokes the former: but the question remained—to what purpose did 
those freeholds so pass? How is that, which so passed, to be disposed of. 
A court of law would not meddle with that point: the judges, if it were 
raised before them, would say, ‘¢ A court of equity must determine, whe- 
ther the beneficial interest passed by the residuary clause, or is undis- 

osed of.”’ 

My objection (continued his lordship) to sending a case to a court of 
law is this—that it will come back again in a state which will leave the 
principal questions undetermined. The better way of dealing with such 
questions as arise here, will be, to have them disposed of in a court of 
equity, assisted by two of the judges.. They will help us to determine 
the legal effect of the devises; and I remember cases in which the judges 
of courts of law, when sitting with the Lord Chancellor, have not scrupled 
to state their opinion as to the equitable questions. 


November 15.—The cause was again heard before the Lord Chancellor, 
assisted by the Lord Chief Justice of the King’s Bench, and the Lord Chief 
Justice of the Common Pleas. 


November 22.—The Lorp Cuter Justice of the Common Puras. 
This testator, after giving a house, which appears to have been freehold, 
to his wife, devises all the residue of his freehold estates situate in the 
several parishes. of Melbourne, Harston, Newton, and Hanxton, or else- 
where in the county of Cambridge, with their appurtenances, unto Rich- 
ard Vitty and Pearse White, or the survivor of them, his heirs, and assigns, 
upon the trusts and for the intents ‘¢ hereinafter declared concerning the 
same, that isto say, upon trust that they shall sell’? (not the freehold 
estates) but all his ‘¢ copyholds in the several parishes aforesaid, with their 
respective appurtenances, and, after paying all costs about such sale or sales, 
shall apply the residue of the money to arise from such sales in manner 
hereinafter mentioned.’? The manner in which he afterwards directs them 
to apply the residue of the moneys, arising from such sales is, to pay it to his 
executor for the purpose of satisfying, in the first place, certain legacies: 
and <‘¢as to all the rest, residue, and remainder,” continues he, *¢ of all my 
real and personal estate and property, goods, chattels, moneys, and effects, 
whatsoever and wheresoever, and of what nature, kind, or quality soever, 
I give, devise, and bequeath the same unto my favourite Mary Pearse 
White, her heirs, executors, and administrators.” 

The first question is, to whom does the beneficial interest in the free- 
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holds, situate in the four parishes of Melbourne, Harston, Newton and 
Hanxton, pass by the will? My opinion is, that the beneficial interest in 
them is given to Mary Pearse White. It is quite clear from the frame 
and language of the will, that no beneficial interest in this property was 
meant to be given to the trustees ; for it is distinctly and expressly declar- 
ed, that they are to hold it upon the trusts and for the purposes afterwards 
mentioned and declared in the will concerning it. Ifthe trustees take no 
beneficial interest, the property must go either to the heir, or to the per- 
sons who claim under the residuary devise. It appears to me, that the testa- 
tor, by every part of his will, and particularly by the residuary clause, has 
evinced an anxiety to show that the heir is to take no part of his pro- 
perty. As to legacies, no part of the freehold can be applied to the dis- 
charge of them ; because the testator has in express terms specified the 
fund out of which they are to be satisfied. Immediately after the devise 
of the freehold estate, he has gone on to say, that the copyholds in the 
four parishes, which he has named, are to be sold, and that the moneys 
arising from the sale are to be applied in the payment of the legacies which 
he has bequeathed. By thus expressly charging the legacies on his copy- 
holds in the four parishes, he discharges all his other property from any 
burden in respect of them. If, then, the beneficial interest in the free- 
holds is not to go to the heir, and if no part of them can be applied in 
satisfaction of the legacies, the equitable title in them can pass to no other 
person than the residuary legatee and devisee. 

Suppose that the testator had, by his will, directed that part of the 
freehold estate should be sold for the payment of these legacies :—there 
would have been no doubt, in that case, that, according to the construction 
of this will, the surplus, which might have remained after payment of his 
legacies, must have formed part of the restdwwm, and must have passed 
under the residuary clause. Then, if no part of the freeholds is to be sold 
for payment of the legacies, the whole of the freeholds must pass under 
the residuary clause. 

There is another way of putting the case. Suppose the direction with 
respect to the sale of the copyholds, and the application of the moneys to 
arise from the sale, had been altogether omitted ; the next trust, following » 
immediately the devise of the freeholds to the trustees, would have been 
the devise for the benefit of the residuary legatee. It happens that there 
is actually interposed a direction with respect to the copyholds ; but that 
direction, though it is so expressed that it may raise a doubt whether the 
trustees took any estate by implication in the copyholds, cannot make any 
difference with respect to the freeholds. 

The will, therefore, should be read thus : ‘‘I give my freeholds in four 
_ particular parishes, and elsewhere, in the county of Cambridge, to two 
persons, as trustees, to hold them upon the trusts afterwards mentioned in 
this my will: I direct what is to be done with my copyholds in the same four 

arishes: and, with respect to my freeholds, the trustees are to hold them for 
the benefit of the person who is my residuary legatee.”” Itis worthy of par- 
ticular observation, that, immediately after the words which give the legal 
estate to Vitty and White, he adds, ‘‘upon the trusts, &c., hereinafter 
declared concerning the same ;”’ so that it is perfectly clear that he meant 
by his will to declare what these trusts should be. If this residuary 
clause is not to be construed asa declaration of the trusts, the consequence 
will be, that, though the testator has, in the first part of his will, stated that 

Vor. II.—2 B 
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he means to declare the trusts of his freeholds, he will no where have 
trusts. ? 

ee tie rth is, to whom does the beneficial interest pass in the 
testator’s freehold property, not situate in the county of Cambridge? That 
interest, too, seems to me to be given to Mary Pearse White. The par- 
ticular trust is expressly confined to lands in Cambridgeshire. No trust is 
created with respect to the property situate elsewhere ; and the words of the 
residuary clause are large enough to convey all such property. More com- 
prehensive terms than those which are used in this will, for the _convey- 
ance of every description of property not before specifically devised, can 
scarcely be found in any will. Whatever freeholds are not conveyed to 
the trustees, must pass under this residuary clause ; and itis perfectly clear 
that nofreeholds pass to the trustees, except those which are situate in 
Cambridgeshire. 

Another point arises with respect to the testator’s copyholds not situate 
in the four parishes, and which, therefore, cannot, on any construction of 
the will, be considered as devised to the trustees. It is stated as a fact, 
that these copyholds were surrendered to the use of the testator’s will. 
If they had not been surrendered, it would have been difficult, probably, 
whatever might have been the intent of the testator, to have said, that the 
words of the residuary clause were sufficient to pass them. But the cir- 
cumstance of their being surrendered clearly shows an intent, on the part 
of the testator, that they should pass; and it hardly requires authorities 
to show, that, when we are to decide on the intention, the words here 
used wiii pass copyholds which have been so surrendered. For what pur- 
pose were they surrendered to the use of the will, unless the testator in- 
tended that they should pass by the will?—and if he did intend that they 
should pass by the will, a court of equity will effect that intention. In 
Nicholls ». Butcher, 18 Ves. 193, a person, being seised to him and his 
heirs of copyhold lands which he had surrendered to the use of his will, 
made his will in the following words:—< I will and bequeath all my real 
and personal property to my wife.” There was no express mention of 
copyholds in the will, nor did the word effects occur, to which, in some 
cases’ much weight has been ascribed. There was no dispute as to whe- 
ther the copyholds passed; the only question was, whether the wife took 
only a life estate in the copyholds, or the entire fee; and the Master of 
the Rolls held, that the whole interest passed to her. He could not have 
come to that conclusion, without holding that the words of the will were 
sufficient to pass copyholds. Ina case of Tendril v. Smith, 2 Atk. 85, 
Lord Hardwicke uses these words; “ Where copyhold lands are surren- 
dered to the use of a will, by a devise of lands generally, the copyholds 
will pass, notwithstanding there are freeholds to answer such devise.” 
In Goodwyn v. Goodwyn, 1 Ves. Sen. 227, a testator devised all his mes- 
suages, lands, tenements, and hereditaments whatsoever in Norfolk, to his 
wife for life. Nothing was said of copyholds; and the question was, 
whether copyholds, surrendered to the use of his will, passed by the de- 
vise? ‘*The Lord Chancellor,” says the report, «was of opinion, that 
the copyhold lands were comprised, from the intent to pass them; although 
there are several cases, that a devise in general words of all lands and 
tenements will not comprise copyhold lands which are not surrendered to 
the use of the will, so as to show an intent to comprise them,”’ It cer- 
tainly does not appear, in looking over the report of this case, whether 
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. there were any freeholds or not; (a) but I collect from the language of the 

Lord Chancellor that there must have been freeholds. He held that the 
copyholds passed. Why? Because there was an intent to pass them. 
How did that intent appear? By their being surrendered to the use of the 
will. But if there had been no freeholds, Lord Hardwicke would have 
said at once that the copyholds passed, because otherwise the will would 
have been inoperative. 

The next question is, on what part of the testator’s property, real or 
personal, are the legacies charged? They are charged on the copyholds 
in the four parishes only. There is an express declaration that they are to 
be paid out of the moneys arising from the sale of the copyholds. Charg- 
ing the copyholds in this manner is a discharge of the rest of the property. 
If, after the payment of the legacies, there isa surplus of the proceeds of the 
copyholds, that surplus will become personal property; and the trustees will 
hold it in trust for the residuary legatee under the clause by which the 
testator gives all the residue of his real and personal estate unto Mary 
Pearse White. 

Another and a very important point is, how is the title to the copyholds 
to be made, there being in the will no devise by way of gift to any per- 
son? I submit that the trustees alone may make a good title to the copy- 
holds, although there is no express devise to them. ‘There are many cases, 
in which, to effect the intention of the testator, a devise will be implied; 
but there is no need to have recourse to implication here. All may be done 
by means of a power of sale, without any interest in the propery to be sold 
being vested in the persons having the power. As nothing is given to the 
trustees by this will, so far as the copyholds are concerned, except a power 
of sale, they have only to execute the authority which is in them, unac- 
companied by any interest or estate; and the persons who become pur- 
chasers will take under the will. The heir is entirely excluded, and there 
is no necessity for his joining in the conveyance. In Blatch v. Wilder, 
1 Atk. 420, a man devised all his real and personal estate, whether free- 
hold or copyhold, to be sold for the payment of his debts, and appointed 
executors, but did not mention by whom the sale was to be made; and there, 
indeed, Lord Hardwicke directed that the heir should join. But that case 
is easily distinguishable from the present, because here the sale is directed 
to be made by particular persons. In Bateman wv. Bateman, 1 Atk. 421, 
where a testator, after devising his copyholds to his wife and children, 
directed, that, if certain other funds should not be sufficient to pay his 
debts, his executors were to raise the same out of his copyhold premises, 
the same judge said, ‘¢ These words will give the executors a power to sell, 
to satisfy the intention of paying his debts.””_ In Bright ». Hubbard, Cro. 
Eliz. 68, a copyholder in fee devised to his wife for life, and that she 
should sell the reversion for the payment of his debts; and afterwards there 
was a surrender referring to his will: it was held, that she had a power to 
sell the lands, and that a surrender by her upon condition to pay 12/. was 
a good sale. In Beal v. Shepherd, Cro. Jac. 199, a copyholder in fee, having 
surrendered to the use of his will, devised his copyhold land to his wife: 
if she had issue by the devisor, the issue were to have it at his age of 
twenty-one years. The will then proceeded in these words: “ And if the 


(2) The inference of the Lord Chief Justice accords with the facts of the case as stated in the 
regisirar’s book. It appears, by the extract of the decree, printed in Mr Belt’s Supplement (p. 
223) to Vesey, Sen., that the testator had freehold Jands in the county of Norfolk, 7 
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issue die before that age, or before my wife, or if she hath no issue, that 
then she shall choose two attorneys, and she to make a bill of sale to her 
best advantage,’ &c. It was held, that she had those lands for life, and 
that, not having issue, she had not any interest to dispose of, but had au- 
thority to nominate two persons who should sell, and that the vendee should 
be in by the first will. Where an authority to sell is given to a particular 
person, the vendee takes under the will; all right in the heir is excluded; 
there is no need for his joining in the sale; and a complete title can be 
made by him to whom the power is given. 


The Lorp Curer Justice of the Kine’s Bencu. It appears to me, on 
the construction of the residuary clause, that every kind of property to 
which the testator was entitled, and every interest existing in him or which 
he could carve out of that property, or charge upon it, not being before 
specifically devised or charged, will pass to the residuary devisee. Iam 
not aware that the English language furnishes any words of more general 
or comprehensive import than those that occur in this residuary clause. 
If it should be held that any freehold estates, not situate in any of the four 
parishes which are named, or elsewhere in the county of Cambridge, do 
not pass to the residuary devisee, or that any copyholds surrendered to the 
use of the will, and not situate in those parishes, do not pass to her, we 
must come to the conclusion, that there is some property of some kind, 
or some interest of some kind, which is not to pass by the operation of the 
will; and that will be contrary to the plain meaning and intention of the 
testator. The effect of this construction is to exclude the heir from the 
enjoyment of any thing; he takes no interest either legal or equitable. 

Such being my opinion as to the effect of the residuary clause, the next 
question is, what estates has the testator previously devised or subjected 
to any charge? After the devise of a house to his wife, he gives all the 
residue of his freehold estates situate in the several parishes of Melbourne, 
Harston, Newton and Hanxton, or elsewhere in the county of Cambridge, 
with their appurtenances, unto Richard Vitty and Pearse White, or the 
survivor of them, his heirs and assigns, upon the trusts and for the ends 
thereinafter mentioned. Upon reading thus far, every person would ex- 
pect to find these words immediately followed by a special declaration of 
the trusts, on which the freehold estates in Cambridgeshire were to be held. 
But no such declaration of trust is afterwards found. The testator goes on 
to mention his copyholds, and directs them to be sold for the purpose of 
raising a sum of money, out of which certain legacies are to be paid. 
Hither, therefore, this will expresses no trust concerning the freehold pro- 
perty in Cambridgeshire, or we must take the declaration of trust from the 
residuary clause. In either way the beneficial interest must pass to the resid- 
uary devisee. If the residuary clause be considered as an express declar- 
ation of trust, it is a declaration of trust for her: if the will is to be 
considered as containing no declaration of trust with respect to the free- 
holds, then the residuary devisee must take every thing of which the tes- 
tator has not previously disposed. 

The testator proceeds, «< upon trust that they the said Richard Vitty 
and Pearse White, &c. shall, within twelve months next after my decease, 
sell and dispose of all my copyhold estates in the four parishes aforesaid, 
with their several and respective rights,” &c. It seems to me, that we 
cannot read this clause otherwise than as it stands. We cannot substitute 
Freeholds for copyholds, on any supposition that there may have been a 
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mistake; neither can we add to this clause, so as to make it include the 
freeholds, It must stand, coupled with the directions that follow, asa 
declaration of certain trust of the copyholds; or rather asa declaration sub- 
jecting them to a charge, with a direction to the trustees to sell and dispose 
of the copyholds for the purpose of answering the charge. 

If these copyholds should be.more than sufficient to answer all the charges, 
the surplus must belong to the residuary legatee. 

It appears that the testator had some copyholds surrendered to the use 
of his will, which were not situate in the four parishes which he has nam- 
ed: those also will pass to the residuary devisee. 

In short, there is no part of this testator’s property, not devised or be- 
queathed to his wife, which will not pass beneficially to the residuary de- 
visee and legatee, except so much interest in the copyholds situate in the 
four parishes as will be necessary to raise the sum of money directed to be 
paid to legatees. 

The Lord Chancellor observed, that there remained a difficulty as 
to how a title could be made to the copyholds. The authority to sell was 
given to two persons, of whom one was dead; the other had declined to 
act, and had been discharged from the trust by a decree. The question 
would be, how far that part of the decree, which discharged him from the 
trusts, was right ; and whether the authority given to two could be exer- 
cised by one ? 

His lordship directed that the cause should stand over for judgment. 


November 4.—The case was again mentioned. 


No judgment had been pronounced when Lord Eldon resigned the 
Great Seal ; and there is no entry in the registrar’s book of any order made 
on the petition of appeal. 


The Attorney-General v. The Earl of Mansfield and others. 


2 Russell, 501. 


Dec. 16, 17, 1823. Jan. 16,17, 1824. Nov. 13,1826. Jan., March, April 4, 7, 28, 1827.— 
Where a school, upon the true construction of the instruments establishing it, ought to be a 
grammar-school for instruction in the classics, the trustees will not be permitted to convert it 
into a school for teaching merely English, writing, and arithmetic, though it had ceased, from 
before the time of living memory, to be a place for classical education, and though it appeared 
from old regulations, that elementary instruction in English had always been one of the ob- 
jects of the institution. 

Where the original statutes of such a school show that the intention of the founder was, that the 
master should be employed personally in teaching the children, he must not leave the detailed 
management of the school to an usher; nor is it any excuse for his doing so, that, as minister 
of a chapel annexed to the school, he devotes his time to ecclesiastical duties. 

A chapel had been granted to the trustees of the school for the maintenance of the school, and 
the inhabitants of the hamlet had been long accustomed to attend the performance of divine 
service there ;—it was held, with reference to the details of its history, and the particular lan- 
guage of the instruments, that the chapel was not in the nature of a chapel of ease for the ac- 
commodation of the hamlet, but belonged to the school, and that the trustees of the school 
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had no right to apply the revenues of the charity in enlarging the chapel for the accommoda- 
tion of the inhabitants of the hamlet. 

Trustees of a charity cannot be allowed the costs of an unsuccessful attempt to obtain an act of 
patliament to enable them to administer the property of the charity on an improved plan, 
though their failure arose from accidental circumstances, and though their motives were fair 
and proper. 

The trustees of a charity were made, as individuals, defendants to a suit for the administration 
of the charity; afterwards the information was amended, and they were made defendants in 
their corporate capacity, but the suit was not dismissed against them as individuals: at the 
hearing, the record was considered as constituting two different causes; and the cause against 
the trustees as individuals was dismissed with costs, though, in the cause against them in 

_ their corporate capacity, a decree was made, remedying abuses which had grown up in the 
charity, and regulating its future administration. 


BY letters-patent, dated the 6th of April, in the seventh year of Queen 
Elizabeth, reciting that Roger Cholmeley, knight, had petitioned that in 
the town or hamlet of Highgate a grammar-school, for the good education 
and instruction of the boys and young men in that place and the neigh- 
bourhood adjoining, might be erected, founded, and established, and also 
that he might be enabled in any other convenient manner to provide for 
the relief and support of certain poor in the said town or hamlet,—her 
majesty ordained, that, for the future, there should be one grammar- 
school in Highgate, which should be called «¢ The Free Grammar-School 
of Roger Cholmeley, Knight,’ for the perpetual education, bringing up, 
and instruction of boys and young men in the knowledge of grammar. 
Six persons were constituted a body corporate, by the name of ‘* The 
wardens and governors of the possessions, revenues, and goods of the free 
grammar-school of Sir Roger Cholmeley in Highgate;” and they and their 
successors were empowered to take and hold lands for the support and 
maintenance of the school, and the relief of the poor of Highgate. 

There was to be one master of the school, who was to be appointed by 
Sir Roger Cholmeley while he lived, and, afterwards, by the governors. 
To the founder during his life, and, after his death, to the governors (sub- 
ject, however, in the latter case, to the consent of the bishop of London), 
was given the power of making laws ‘concerning the ordination, go- 
vernment, and direction of the school-masters and scholars of the afore- 
said school, the stipend of the school-master, and other things touching 
the same school.” 

By a deed, dated the 27th of April, in the same year (1565), reciting 
that the bishop of London, as lord of the manor of Haringaye, was pro- 
prietor of the chapel or sacellum of Highgate, parcel of the said manor, 
and that Roger Cholmeley intended to erect and found a free grammar- 
school in Highgate, and to endow it with divers lands and hereditaments, 
the bishop confirmed unto Sir Roger Cholmeley the chapel or sacellum 
commonly called Highgate chapel, and the site surrounding it, together 
with certain adjoining lands, to the intent that Sir Roger Cholmeley 
should, within a year, assure, as well the chapel and premises as other 
hereditaments of the clear annual value of 10/. 13s. 4d., to the wardens 
and governors of the school, and their successors, for the benefit of the 
free school and its better maintenance. On the 6th of May following, 
the dean and chapter of St Paul’s, London, executed a deed confirming the 
bishop’s grant. 

By another indenture, bearing date the 7th of June 1765, reciting the 
letters-patent and the deeds of grant and confirmation from the bishop and 
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the dean and chapter, Sir Roger Cholmeley, in pursuance of the true 
intent of the charter made to him by the bishop, conveyed unto the war- 
dens and governors, and their successors, the chapel or sacellum of High- 
gate, with the other premises described in the bishop’s grant, and certain 
tenements in the city of London, of the clear yearly value of 10/. 15s. 4d., 
“for the better sustentation and maintenance of the free grammar-school, 
and not otherwise, nor to any other uses.’? 

Sir Roger Cholmeley died on the 21st of June 1565, without having 
made any ordinances for the government of the school. On the 14th of 
December 1571, the wardens and governors gave the school a set of sta- 
tutes, which were signed by the bishop of London. The first two of 
those statutes were as follows: ‘First, we order and decree, according to 
the will, mind, and intent of the said Sir Roger Cholmeley, knight, 
founder of this free school, that there be an honest and learned school- 
master appointed and placed to teach the scholars coming to this free 
school, which school-master, that shall be placed, be graduate, of good, 
sober, and honest conversation, and no light person, who shall teach and 
instruct young children, as well in their A, B, C, and other English 
books, and to write, and also in their grammar, as they shall grow ripe 
thereto, and that, without taking any money or other reward for the same, 
other than is hereafter expressed and declared. Secondly, we will and 
order that any school-master, that shall be placed to teach in the free 
grammar-school, shall say and read openly, at the chapel at Highgate next 
adjoining to the said free grammar-school, the service now allowed and 
set forth by the queen’s majesty, and that decently and orderly, according 
to her majesty’s injunctions, in the form following; that is to say, every 
Sunday and holiday, morning and evening prayers; every Wednesday and 
Friday, morning prayers, with the Litany; and on Saturday and the vigils 
of every festival day and holiday in the year, evening prayers; the same 
service to be read at hours meet and convenient, saving that, on any the 
first Sunday of every month in the year, the said school-master shall not 
say the morning prayer in the said chapel, because the inhabitants of the 
said town or hamlet of Highgate are by the ordinaries of that piace ap- 
pointed every such Sunday to resort to their several parish churches to 
hear common prayer and sermons, and to receive the holy communion 
there; and that the same school-master shall net have or take any cure 
elsewhere, neither read any service publicly but in the said chapel at 
Highgate, being only a chapel of ease for the inhabitants of the said town 
of Highgate, and for that purpose erected by the founder, that the school- 
master for the time being should not only teach and instruct children in 
learning and good letters, but also should say service in the said chapel in 
the manner afore specified.” Others of the statutes fixed the number of 
scholars at forty, and directed that the master should pray with the scho- 
lars eyery morning at seven o’clock; that, “after prayers, he should re- 
main in the school, diligently teaching, reading, and interpreting, or 
writing, till eleven o’clock in the forenoon, and not to depart but upon 
very urgent and great causes; that, by one of the clock, after dinner, he 
should resort to the school again, there to remain with the scholars teach- 
ing them as aforesaid; and that he should not absent himself from the 
school above ten days in the year, nor so long, but upon urgent and good 
cause. ”’ 

By letters patent, dated the 7th of March, in the nineteenth year of 
Queen Elizabeth, her majesty granted to and for the use of John Farnham, 
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and his heirs, among other things, ‘¢all that our little cottage chapel, or 
ruinous hermitage, with its appurtenances, lying and being within the 
parish of Harnisay, otherwise Haringay, or St Pancras in the Fields, in 
our county of Middlesex, and to us pertaining and belonging, &c., as 
fully, freely, and wholly, and in as ample manner and form as any abbots, 
abbesses, priors, prioresses, guardians, chaplains, chantreys, feoffors, 
guilds, hospitals, lamps burning on the anniversaries of deaths, or others 
of the like kind aforesaid, or any other or others heretofore having, pos- 
sessing, or being seised of the premises, or any part thereof, have had, 
held, or enjoyed the same premises, or any part thereof, and that as fully, 
freely, and wholly, and in asample a manner and form as all and singular 
the same premises, and every part thereof, have come or ought to have 
come to our hands, or to the hands of our most dearly beloved father 
Henry the Highth, or our brother Edward the Sixth, late kings of Eng- 
land, or to the hands of our most dearly beloved sister Mary, late Queen 
of England, or to the hands of any others of our progenitors, by reason 
or pretext of any suppression, dissolution, forfeiture, or surrender of the 
aforesaid late abbots, hospitals, chantreys, chapels, guilds, fraternities, 
lamps burning on the anniversaries of deaths, or others of the like kind 
aforesaid, or by reason or pretext of any act or acts of parliament, or by 
the escheat, exchange, or attainture of any person or persons, or by any 
other legal manner, right, or title whatsoever, or which now are or should 
or ought to be in our hands, all and singular which premises, with all and 
singular their appurtenances, do now extend in the whole, according to 
the several particulars of the same, to the clear annual value of 9/. 4s. 1d.” 
The same instrument also granted to Farnham, and his executors and ad- 
ministrators, the issues, rents, and arrearages of the said ‘¢ hospitals, 
chapels, and tenements, from the time when the same came into the hands 
of her majesty or her progenitors.”’ 

By deed of bargain and sale, dated the 18th of December, in the 25th 
year of Elizabeth, Farnham conveyed the same premises to Puleston ; 
and, on the 3d of March following, Puleston released to the wardens and 
governors of the school all his estate and interest in ‘‘the chapel and free 
school of Highgate, with the appurtenances, and in all the houses, offices, 
buildings, lands, and tenements to the same chapel or free school by any 
means belonging or appertaining, and now used to or with the same.”’ 

The information charged, that the wardens and governors of the school, 
thus established and endowed by Sir Roger Cholmeley, had permitted it 
to be converted, from a free grammar-school, into a mere charity school, 
in which the children of the poor were taught to read English, and to 
write upon the plan adopted in the national schools; that the master, 
though he received a salary of 250/., did not devote his time to the busi- 
ness of the school, but employed for that purpose an illiterate person as 
usher; that, instead of considering the school as the primary object of the 
charitable fund, to which the performance of divine service in the chapel 
was to be auxiliary and secondary, the wardens and governors had treated 
the support of the chapel and the performance of divine service in it, for 
the general use of the inhabitants of Highgate, as the principal object of 
the charity; that, while they applied only small sums for the benefit of 
the school, they had expended the greater portion of the revenues of the 
property in repairing and enlarging the chapel and the adjacent burial- 
ground : and that the chapel was, in fact, treated as a mere parochial place 
of public worship, unconnected with the school, while the master devoted 
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his time not to the business of the school, but to the discharge of the duties 
of pastor of the hamlet and clergyman of the chapel. There were, also, 
various other charges of misconduct against the wardens and governors. 
The prayer was, that the trusts of the charity might be declared and car- 
ried into execution ; that certain aécounts might be taken ; and that the 
wardens and governors might-be removed. 

The answer of the wardens and governors stated, that, so,early as 1386, 
the bishop of London, for the time being, had been in the habit of grant- 
ing to poor hermits the custody of the chapel, and the adjoining house ; 
that, at the date of the letters patent, there existed some building adjoin- 
ing to the chapel, which was used as a school for the instruction of youth 
at the costs of Sir Roger Cholmeley ; that the wardens and governors had 
been in undisturbed possession of the property, since the 7th of June 
1565 ; but that their title to the chapel and the adjacent land rested on 
the grant of the bishop, confirmed by the dean and chapter, and not on 
the letters-patent of the crown, or the grant of Puleston ; that, in the local 
histories of Highgate, the chapel was described as a chapel of ease ; that 
the chapel, if not originally a chapel-of ease, or used as a chapel of ease, 
for the inhabitants of the hamlet of Highgate, had in process of time 
become, and, long previous to the letters-patent of the seventh year of 
Queen Elizabeth, was used as a chapel of ease by the inhabitants of that 
hamlet ; and that the object of Bishop Grindall, in making the grant, was 
to secure to the inhabitants of the hamlet the advantages of a place of pub- 
lic worship, by insuring a constant and regular succession-of ministers to 
read prayers, and officiate in the chapel, as well as forward and assist the 
views of Sir Roger Cholmeley in regard to the school, the person, who 
was schoolmaster, being also to officiate as minister of the chapel ; that the 
school and chapel formed, and still form, one foundation,—the school 
being for the education and instruction of the children of the town or 
hamlet of Highgate, and its vicinity ;—and the chapel, for the ease and 
accommodation of the inhabitants in the celebration of public worship 3 
that it was the intention of Sir Roger Cholmeley and Edmund Grindall, 
bishop of London, that the chapel should be upheld as a chapel of ease 
for the use and benefit of the inhabitants of the hamlet’; that the bishop, 
by making a grant of the chapel, with the adjacent property, intended to 
secure, and did, in the event, secure a succession of persons qualified to 
perform service at the chapel, as a chapel of ease ; that Sir Roger Chol- 
meley, on the other hand, obtained, by the grant from the bishop, not only 
the ground upon which the school-house then stood, but also a residence 
for the master of the school, together with an orchard, garden, and two 
acres of land, subject, however, to the burden, annexed as a condition to 
the grant, of supporting the chapel as a chapel of ease, whereby there was 
imposed upon Sir Roger Cholmeley, and afterwards upon the wardens and 
governors of the charity for the time being, the obligation to find and sup- 
ply, out of the revenues of the foundation, a reader or minister for the 
chapel ; that Sir Roger Cholmeley took the chapel as a burden, and not as 
a benefit ; that no profit or revenue arose at that time from the chapel as 
distinguished from the other property contained in the bishop’s grant ; 
that it was not contemplated by Sir Roger Cholmeley, or the bishop, that 
the chapel would ever become a source of profit or revenue for the school ; 
that there was no direction in the statutes and ordinances that the scholars 
of the school should attend the chapel, when public prayers were to be 
read there ; nor was there any evidence to show that the wardens and 

Vor. WL—2 C 


218 CONDENSED ENGLISH 


{Attorney-General v, The Earl of Mansfield.} 


governors ever required that the scholars should so attend, until the year 
1676. ; 

The building of the chapel, the defendants further stated, was begun in 
July 1576, and finished in September 1578, at a cost of 4917. 16s.; of 
which 150/. was raised by fines received on granting reversionary leases 
of the property of the charity; 291/. 19s. 8d., by voluntary subscriptions; 
and 49/. 16s. 4d., by a loan from one of the governors, who afterwards, 
by his will, released the debt. In September 1617, the chapel and chapel- 
ground were consecrated for the purposes of burial. In 1719, the chapel 
was considerably enlarged, and the new part of it was consecrated ;—the 
sentence of consecration containing a clause, by which the rights of the 
mother church of Highgate were saved. For many years, the pews of the 
chapel and the burial-ground and vaults had yielded considerable sums an- 
nually. In 1819, the rental of the houses, which had been erected on the 
land adjacent to the chapel, amounted to 585/. In the same year a new 
school-house was built: the Madras system of education was introduced; 
and, from that time, there had been generally from 110 to 120 scholars in 
regular attendance. 

So far back as living memory could reach, the school had been merely 
a place for instruction in English, writing, and arithmetic. It could be 
shown, that, from 1649, the business of the school had been conducted by 
an usher; and the usher had generally been a person who followed, more 
or less, some other occupation incompatible with the notion of his habits 
and attainments being adequate to the task of communicating classical in- 
struction. The names of some dictionaries and of several Greek and Latin 
authors appeared in a catalogue of books which formerly belonged to the 
school; but, after 1711, there was no trace of the existence of such a li- 
brary as connected with the establishment. Even so far back as 1677, it 
was stated in the instrument appointing a master, that he was elected to 
teach and instruct the free scholars in reading of English and writing, and 
in their grammar, and duly reading of the common prayer in the chapel 
every Sunday morning and evening, according to the rules. 

The wardens and governors further stated, that the present master, who 
was also minister of the chapel, frequently visited the school, examined 
the boys, and superintended the system of education which had been 
adopted; and that this system was far more beneficial to the neighbourhood 
than a classical school. They added, that the present master, sinee his 
appointment, had been in the habit of explaining the catechism and attend- 
ing to the religious instruction of the children; that he had performed se- 
veral duties, not imposed upon him by the ordinances or statutes, most 
highly beneficial to the inhabitants of the hamlet, such as reading prayers 
at the chapel, on the morning of every fourth Sunday in the month, 
preaching therein fifty-two sermons in the year, and administering the 
sacrament fourteen times in the year. 

They submitted, that, although the school and the due instruction of the 
scholars was one of the principal objects of the charitable foundation, yet 
the due performance of divine service in the chapel, for the general use of 
the inhabitants of the hamlet and its vicinity, was a primary duty and 
obligation imposed upon the charity and the wardens and governors, and 
that the chapel constituted a part of the charitable foundation, and was not 
merely auxiliary and secondary to the school. 

It also appeared, that, the chapel, being in need of repairs, and much 
too small for the spiritual wants of the hamlet, the wardens and governors 
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had been desirous either of enlarging it or of pulling it down and erecting 
a new chapel. For this purpose voluntary subscriptions to the amount of 
17452. had been collected; the commissioners for building churches were 
willing to make a grant of 6000/.; and a bill had been introduced to enable 
the wardens and governors to carry those objects into effect, and also to 
confirm their title, which had»been questioned by the bishop of London, 
on the ground that the grant of his predecessor Grindall was not valid. 
After this bill had passed the lords, it was rejected in the commons, as 
coming within the technical description of money bills. Another bill for 
the same purpose was introduced, but was opposed by the relators so ob- 
stinately, that it became impossible, from the advanced stage of the session 
of parliament, to carry it through; and it was therefore abandoned. 

The evidence in the cause proved that the hamlet of Highgate was 
situated in three different parishes, the churches of each of which were at 
a considerable distance from it; that the inhabitants of Highgate had no 
sittings in any of the three churches; that there was no other parochial 
chapel within the hamlet; that the chapel in its present state was capable of 
containing from 700 to 800 persons; that there were a considerable number 
of free sittings in it for the poor; that the master of the school performed 
service in the chapel, and discharged other pastoral duties, which were of 
great advantage to the inhabitants; that many of the inhabitants were in 
the practice of attending the chape! on Sunday, and several of ‘them, on 
Wednesday and Friday; that the system of education adopted in the na- 
tional schools, and known by the name of “ Bell’s system,”’ or the «¢ Ma- 
dras system,’’ had been introduced; and that the school was attended by 
about 110 boys. 

Three questions were discussed: — 

First, Whether the wardens and governors executed their trust duly 
by permitting the school to be conducted, not as a grammar-school for in- 
struction in the classical languages, but as a place for teaching English, 
writing, and arithmetic ? 

Secondly, Whether they executed their trust properly by permitting 
the master to devote his time chiefly to the discharge of clerical duties, 
while he left to an usher the actual labour of teaching, and exercised only 
an occasional and general personal superintendence over the business of 
the school ? 

Thirdly, Whether the chapel was to be considered a chapel of ease, to 
be enlarged and repaired out of the revenues of the charity for the general 
accommodation of the inhabitants of Highgate, according as the increase 
of their number might require; or whether it was to be considered as a 
chapel annexed and belonging to the school ? 


The wardens and governors presented a petition in the cause, praying 
that they might be allowed the costs which they had incurred in their 
attempts to procure an act of parliament; insisting, that, though they had 
failed in securing to the charity the benefit which they had intended, they 
had acted honestly and from a sincere desire to execute their trust 1n the 
most advantageous manner for those who were the objects of it, and that 
therefore the costs incurred in parliament ought to be allowed them as dis- 
bursements in the discharge of their duty. 


Mr Horne and Mr Temple, for the relators. The Solicitor-General 
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(Sir Charles Wetherell), Mr Shadwell, and Mr Lynch, for the wardens 
and governors. Mr Bickersteth, for Lord Mansfield, one of the go- 
vernors. 


January 1824.—After the conclusion of the argument, the Lord Chan- 
cellor stated the purport of the various instruments, and made several ob- 
servations, of which the following were the most material :—- 

The question as to the school may be subdivided into two branches:— 
What is the sort of school which the court, if applied to immediately on 
the institution of the charity, would have established in the execution of 
the trusts?-—and what is the sort of schoo] which the court will be obliged 
now to insist on having carried on at Highgate, regard being had to what 
has taken place between the middle of the sixteenth century and the pre- 
sent period? Now, notwithstanding the peculiarity in the statutes as to 
reading and writing, it appears tolerably ciear, taking the whole together, 
that this was intended to be a free grammar-school, in which persons were 
to be liberally educated; and that, according to the construction of the 
phrase free grammar-school, and attending to what were to be the quali- 
fications of the person who was to conduct the school, the school was to 
be carried on in such a manner, that, at least, there might be an opportu- 
nity for the specified number of boys (a number which the court would, 
perhaps, have power to increase, if it were necessary,) to be taught, not 
merely the English grammar, but the elements of the learned languages. 

If it can be made out, that this originally must have been a school in 
which boys were to be taught the elements of the learned languages, the 
next question would be, attending to all that has passed from the time of 
its institution down to this moment, and particularly to the statutes, and to 
the practice of the wardens and governors, whether the constitution and 
nature of the school has been legally and effectually changed. 

Now, that view of the case will turn entirely on this,—Whether, by 
positive statute, the wardens and governors could, as trustees of this cha- 
ritable institution, alter the nature of the school? There have been a great 
many cases in this court, undoubtedly, in which, when the particular 
things prescribed to be done could no longer be carried into effect, a 
change has been made;—a change approaching as nearly as might be, in 
what can be executed, to that which can no longer be executed; and such 
change has been sanctioned by the court: but if the original trusts are as 
capable of being executed at this day as at the time of their original crea- 
tion, the only question is, whether there was authority to change the na- 
ture of the trust? Now, looking at the instruments, it appears to me ex- 
tremely clear, that it was the express intention of Sir Roger Cholmeley 
that the original nature of this institution should be preserved for ever. 

As to that part of the case which relates to the chapel, it has been ar- 
gued, that the chapel and the chapel-lands were not given merely for the 
better maintenance of the school, but that there were two component 
members of the trust; and that there was not only a trust of the chapel- 
lands and the schcol-lands for the maintenance of the school, but also 
a trust of the chapel-lands, and school-lands, as a distinct trust, for pro- 
viding and augmenting, and enlarging, from time to time, a place of wor- 
ship sufficient for all the religious wants of all the inhabitants of the hamlet 
of Highgate, however populous that hamlet might become. 

I certainly find it extremely difficult to know, how, in the statutes, the 
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trustees came to apply the term chapel of ease to this building. It is, 
perhaps, too strong to say, in the year 1824, that there could be no rea- 
sons for giving that denomination to this chapel in 1565; for, in 1565, 
many reasons and circumstances might occur to those who at that time 
were giving a denomination to the property, which do not occur to us 
now. But if we are to judge from the instruments of 1386 and 1531, the 
chapel in question looks not in the least like a chapel of ease. In the first 
of these instruments, the bishop of London grants to a person, whom he 
describes to be a poor hermit oppressed with age and debility, the office 
of the custody of the bishop’s chapel at Highgate, which had been used 
hitherto, he says, by other poor hermits; and the purpose, for which it is 
given, is, that the hermit may pray for the soul of that bishop. In 1531, 
there is another grant of this chapel, as a hermitage, to another individual, 
simply, I think, for the purpose of praying for the soul of the bishop, and 
for the souls of his predecessors and successors. As far, therefore, as we 
can learn what was the nature of this ecclesiastical establishment at that 
time, it seems difficult to say there was any thing here, which could con- 
stitute it what we now understand by the phrase chapel of ease, in any of 
the different significations to which those words are applicable in our 
books. 

[The Lord Chancellor next went through several clauses of the letters- 
patent, remarking that the different expressions which occurred in that 
instrument, showed, that there was a determined purpose in the mind of 
Sir Roger Cholmeley, that a grammar-school should be erected, and that 
all that he asked with respect to any other purpose was, that the ability 
might be given him to provide for some poor, if he thought proper; that 
the provision with respect to the appointment of a master and his qualifi- 
cations, both in the letters-patent and in the statutes, was a strong indica- 
tion of what the nature of the school was to be; and that the power given 
to the wardens to make statutes and ordinances could enable them only to 
make statutes and ordinances for the government of such a school as Sir 
Roger Cholmeley intended to erect, and not to change the nature of the 
establishment. s 

His lordship then proceeded to read the grant of the bishop of London. ] 

With respect to that grant, and to a question which had been raised 
concerning its validity, and as to whether the court ought to enter into 
the consideration of the trusts affecting the chapel, while the bishop cf 
London was not a party to the suit, his lordship expressed himself to the 
following effect:— ‘ j 

With respect to the bishop of London’s grant, no decree, which I can 

make in this suit, can affect his interest; therefore, I retire from the pur- 
pose which I, at one time, expressed in the course of the argument, viz. to 
make my decree with the words ‘¢without prejudice to his rights.” I 
shall not insert the words “without prejudice;” and, for this reason: if 
they are not inserted, the decree operates no prejudice to the bishop’s 
‘right; and, recollecting that this instrument is of a date so far back as the 
sixth or seventh year of Queen Elizabeth, and acknowledging, from the 
impression on my own mind, great difficulty in taking upon myself to 
pronounce, at this time of day, that that instrument may not be as good a 
grant as any in existence, I do not choose, by putting any thing into the 
decree, to give to the grant any colour either of affirmance on the one 
hand or of negation on the other. 

The cause before me is a cause between persons stating themselves to be 
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cestuis que trust, and persons who have acted as if they and their prede- 
cessors were acknowledged trustees for some trust-purposes during nearly 
three centuries. That is enough for me to go on, so as to decide the ques- 
tion, as between these parties, in a way which will prejudice no one. 

Now, suppose the bishop to have had a power to grant the chapel and 
the other premises, but to have had no power to divest himself of the ob- 
ligations (if any) that were fixed on him as the owner of the chapel, is 
there one single word in this instrument, which denotes any purpose on 
the part of the bishop to create any trust except for the free-school? It 
is very true, that, if the bishop himself was previously, in the nature of a 
trustee, under obligations as to this chapel, his grantees or feoffees would 
take the chapel subject to those same obligations; but it is not possible to 
say, on the instrument of grant itself, that 1he bishop meant to enlarge the 
obligations that were affixed on him, whatever those might be, or to afhx 
enlarged obligations on his grantee. This deed, as far as it goes, appears 
to me to be distinct evidence, that the bishop meant togive the chapel and 
the lands of the chapel for the benefit of the free-school. On the other 
hand, it must be admitted that the instrument would certainly not operate 
to discontinue, with reference to the grantees, any obligations which the 
grantor himself was under. 

The Lord Chancellor further observed, that one important consideration 
was, whether, the chapel, along with the land belonging to it, having been 
granted in pursuance not of a license to take lands for the benefit of the 
inhabitants of Highgate at large, but of a license to a corporation to take 
lands by grant for sustentation of the school, Sir Roger Cholmeley, having 
a license from the queen to take lands for the benefit of the school, and 
taking lands expressed to be granted for the benefit of the school, could 
say, “This shall be a chapei of ease, which for the future shall be used, 
not for the benefit of the school, but for the benefit of the inhabitants of 
Highgate at large ? 


November 13.—The Lorp Cuancentor. This matter comes now 
before me in consequence of difficulties having arisen as to the administra- 
tion of a charity, which comprehends, or is represented to comprehend, 
estates given for the foundation of a school at Highgate ; and likewise 
as to the effect of a gift of a certain chapel, and some fields or land 
belonging to that chapel. There have been attempts, with legislative 
aid, to regulate these matters, and to remove the difficulties, which, in 
the course of a very long period, had been introduced by something 
like inattention to the nature of the original foundation and of the de- 
dication of the property in question ; and, besides the information which 
has been filed by the Attorney-General, a petition has been presented by 
the wardens and governors of the school, praying, among other things, 
that the costs of the applications, which have been made to parliament 
may be allowed them. 2 
Ido not wish to be understood as expressing any disapprobation of 
these applications ; but, upon looking into the subject, I find it impossible 
for me to allow them those costs, though I have no disinclination to do it 
if I had authority. In the Attorney-General v. Vigor, this court did give 
the costs of an application that was made to parliament without the pre- 
vious sanction of this court : but that case does not appear to me to furnish 
any precedent for allowing the costs in the present instance ; and I do not 
recollect any case, in which the trustees of a charity have been allowed 
the costs incurred in endeavouring, without the previous sanction of the 
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court, to procure an act of parliament which did not pass. In the case of 
Downing College, the costs of the acts of parliament were allowed ;—but 
those were acts, both of which the legislature thought proper to pass, and 
the benefit of both of which the college had ; and this court, I think, could 
not, with any propriety, dispute the prudence of measures, although taken 
without its authority, which the legislature itself had enacted as pru- 
dent. What was done there cannot give any sanction to throwing the 
costs of an ineffectual application to parliament on the funds of a charity, 
where the opinion of the court, not being previously obtained, cannot be 
represented as differing from that of the legislature. I regret, considering 
how the proposed bill miscarried, to have this difficulty ; but 1 am afraid 
of making a precedent, which may lead trustees of charities to apply to 
parliament, passing by the court, which, for many important reasons, 
should be first consulted as to the'fitness of such applications. There have 
been, within my own experience, many cases of applications by trustees 
of charities to parliament, which have failed ; and I recollect no instance, 
where the court had not authorized the application, in which the parties 
have had their costs. ‘ 

Much evidence has been given relating to what I may call the 
comparative utility of carrying on the charity according to the original 
foundation, and of carrying it on according to the changes which 
have taken place, and which may be represented as aberrations from the 
original foundation of the charity-—to the comparative utility of a school, 
as it should seem to have been proposed by the founder to be established, 
and. of the school as it is now carried on—and to the benefit which the 
inhabitants of this district might receive from the enlarging of the chapel, 
and from other circumstances which have been stated as part of the plan 
adopted on one side. Lut, in giving my judgment, I have no right to 
look at the propositions, on the one side or the other, as propositions, one 
of which promises to be more useful to the public than the other ; because 
this court has no jurisdiction to substitute a better proposition for a less 
useful one, but is bound to carry into execution the trusts of the property, 
as it finds those trusts to exist. Ifthe court is obliged to say that this 
school is, in the sense in which these words have always been used here, 
“a free grammar-school,’’—the individual who holds the Great Seal, even 
if he were perfectly convinced that a free grammar-school could be of no 
use or of little use, would be bound to carry on the foundation as the 
author of the foundation meant it should be administered;—and there is 
no power, at least none here, to alter that foundation, with a view to any 
superior benefit which might arise from an institution of a different nature, 
however desirable it might be, if it were within the scope of my autho- 
rity, to subsitute the one for the other. Neither can I enter into the con- 
sideration,-whethér the labours of the present master of the school, asa min- 
ister exercising spiritual duties in the place or in the neighbourhood, are 
more beneficial to the public than the exercise of his duties, such as, it is 
asserted, they have been prescribed by the nature of this foundation. If 
the foundation of this charity requires from him different duties from 
those which are now discharged by him, the comparative utility of what 
he now does, and of what would be so required of him, is a matter to which, 
‘in this court, I cannot pay any attention. My duty is to enforce the 
trusts as they stand. The founder was the person who was to judge, how 
far his institution was likely to be useful to the public. 

This is an information filed by the Attorney-General, relating not only 
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to the charity which founded Highgate school, and to which, in a sense, 
the Highgate chapel is annexed; but asking, also, a discovery of other 
charities, not founded by Sir Roger Cholmeley, and directions for their 
proper application. With respect to those which were not founded by 
Sir Roger Cholmeley, it is not my purpose at present to say one word. 

It appears, that the Highgate school was founded about the year 1565, 
by Sir Roger Cholmeley. Prior decisions on the subject would autho- 
rize and require me to say, that, when a free grammar-school is instituted, 
it does not mean a school for teaching merely reading and writing, but it 
is to be a school for grammar in this sense,—that boys are there to be 
taught those languages which, we know, are taught in almost all of what 
are called grammar-schools in the kingdom; and let it be observed, that it 
was a great part of the policy of the times in which this school was 
founded, that grammar-schools should be instituted over almost the whole 
of the kingdom. Whether those institutions were or were not useful in 
promoting the progress of the reformation, is a question which it would 
not be very difficult to solve; but that it was apprehended that they would 
be extremely useful to the progress of the reformation, no man can doubt; 
and when we look at the 1 Edw. VI. c. 14, we see that one great object 
of the legislature in dissolving many of the chapels, chantries, &c. which 
then existed, was for the very purpose of instituting these grammar- 
schools. The recital in that act isthis: ‘‘ The king’s most loving subjects, 
the lords spiritual and temporal, and the commons, in this present parlia- 
ment assembled, considering that a great part of superstition and errors in 
Christian religion had been brought into the minds and estimations of 
men by reason of ignorance of their very true and perfect salvation 
through the death of Jesus Christ, and by devising and fantasying vain 
opinions of purgatory and masses, satisfactory to be done for them which 
be departed; the which doctrine and vain opinion by nothing more is 
maintained and upholden than by the abuse of trentals, chantries, and other 
provisions made for the continuance of the said blindness and ignorance; 
and further considering and understanding that the alteration, change, 
and amendment of the same, and converting to good and godly uses, as 
in erecting of grammar-schools, to the edueation of youth in virtue and 

odliness,’’ &c. The first object here stated is, the erecting of grammar- 
schools for the education of youth; and we know that, in point of fact, 
about the time of Edward the Sixth, and in the beginning of Queen 
Elizabeth’s reign, grammar-schools were instituted all over this king- 
dom. I believe, from one end of the kingdom to the other, one will find, 
almost every where, grammar-schools established at that time, in conse- 
quence of the authorities given by the act which I have referred to. If 
it be asked, what those grammar-schools were?—nobody can doubt that 
they were not schools for the purposes of teaching merely reading and 
writing; but they were schodls for the purpose of carrying on that species 
of learning, which, to this hour and to this day, is taught in most of those 
schools. ‘That there have been changes made in many of them, and made 
without due authority, under the notion that education might be more 
usefully conducted upon another plan, is unquestionable: but if the time 
shall come when this court shall be asked, whether these changes have 
been properly made and by due authority—perhaps there are in this 
country individuals who may then be of opinion, that the persons, who 
have made changes in such establishments, would have acted more wisely, 
if they had not acted on their own authority. 
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Without entering into the question, whether the grant of the bishop of 
London was a valid grant or not, (a question into which I cannot enter, 
because the bishop of London is not a party to this suit), a circumstance 
extremely well worthy of attention in this cause is this—that, after Grindall, 
bishop of London, had granted the chapel of Highgate, Queen Elizabeth 
subsequently considered, as appears by her grant to Farnham, that this 
chapel of Highgate was a chapel within the intent and meaning of the 
act, 1 Edw. VI. c. 14. Farnham afterwards granted it to Puleston, and 
Sir Roger Cholmeley obtained the grant of it from the latter, his grantor 
taking it under the authority of this very act, which was passed for the 
purpose of enabling the crown to grant such property as this, with other 
objects of a like nature, for the benefit of free grammar-schools. It there- 
fore appears, that Sir Roger Cholmeley was anxious that the matter 
should not remain upon his own institution only, but that he should get in 
the title of the crown—a title which was vested in the crown, not for the 
purpose of having a chapel of ease for all the inhabitants of Highgate, but 
for the purpose of scattering round the country the grammar-schools, 
vise it was thought, would be of much use in forwarding the progress 
of the reformation. ' 

I come now to look at the instruments themselves, and first, at the 
letters-patent of Queen Elizabeth, which bear date in the seventh year 
of her reign. They recite, that Sir Roger Cholmeley had petitioned her 
majesty, that, in the town or hamlet of Highgate, within the parish of 
Haringaye, a grammar-school might be established for the good educa- 
tion and instruction of the boys and young men in that place and the 
neighbourhood adjoining, and alse-that he might be enabled in any other 
convenient manner to provide for the relief and support of certain poor 
persons in the said hamlet, (that relates, I suppose, to some charitable © 
institution in the nature of an alms-house or hospital): and her majesty 
thereby ordains, that thereafter there shall be one grammar-school at 
Highgate, which shall be called the free grammar-school of the said Sir 
Roger Cholmeley, Knt., for the proper education, bringing up, and 
instruction of boys and young men in the knowledge of grammar. If we 
look into our books, we shall find different representations of the meaning 
of the words “a free school.” The weight of authority is, that even 
those words alone mean a free scvannita teat HOODS but all the authorities 
appear to be alike, where the words are “ grammar-school,” or ‘free 
grammar-school.””? On this point Cox’s case, 1 P. Wms. 29, is a material 
authority as to the meaning of the phrase ‘ grammar-school.” The 
question there was as to the granting of a prohibition, where a person had 
been libelled against in the spiritual court for teaching school. It was 
objected that the libel was for teaching school generally, without showing 
what school; and the court Christian could not have jurisdiction of writ- 
ing-schools, reading-schools, dancing-schools, &e. To which the Lord 
Keeper assented, and thereupon granted a prohibition as to the teaching 
of all schools, excepting grammar-schools, which he thought to be of 
ecclesiastical cognizance. The Lord Keeper, therefore, clearly considered 
a grammar-school as an institution quite distinct froma writing-school or 

ading-school. 

e The Lord Chancellor then stated the different clauses of the letters- 

patent; adding, that the object of these Jetters-patent clearly was, that 

there might be one grammar-school in Highgate, to be called ‘the free 

grammar-school,” &c., and that, upon the letters-patent alone, there could 
Vou. III.--2 D 
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have been no difficulty, considering the authorities, in determining what 
were the branches of learning, in which the boys and persons, who went 
to that school, were to be instructed. ] ’ 

The next instrument, continued the Lord Chancellor, is the deed of 
1565, by which Grindall, the then bishop of London, granted the chapel. 
It is an indenture of feoffment, with livery of seisin. indorsed, made by 
the then bishop of London, as ordinary and lord of .the manor of Harin- 
gaye, and for that reason lord or proprietor of the chapel, which chapel is de- 
scribed as capella sive sacellum. With respect to the word capella, there 
are chapels of several sorts: there are free chapels; there are chapels in 
which hermits resided; and the ancient instruments here show that this 
chapel had been the dwelling-place of a hermit, who was placed in it by 
the bishop of London for the time being. With respect to its having 
been, strictly speaking, a chapel of ease, there are many circumstances 
and incidental duties, attaching on persons who live within such a juris- 
diction, of which there appears to have been no trace in olden times as 
affecting this chapel. I apprehend that the word saced/um here is of itself 
material, as showing that there was at least a doubt whether the word 
chapel or capella was the word that would be sufficient to describe this 
species of chapel: and, therefore, in the grant, both the appellations are 
inserted. It is very remarkable, that, if we look at the different instru- 
ments prior to the grant of Cholmeley, we find the chapel described not 
only asachapel, but by other appellations: and we may fairly enough 
account for the variety of descriptions which are given to the property, 
when we recollect that it was thought necessary, or at least convenient 
and expedient, that the queen’s title should afterwards be gotten in. Ido 
not apprehend that she would have had any title under the act of parlia- 
ment, if this had been a chapel of ease. 

Ail the instruments, it is to be observed, express, that the grant is made 
for the purposes in such instruments respectively expressed, and for no 
other use, intent and purpose. The grants, therefore, may be represented 
not only as affirmatively stating to what use the property is to be applied, 
but also as negatively stating to what use the property shall not be applied. 

Now it was a very likely thing that Sir Roger Cholmeley (if the nature 
of this chapel was such, as contra-distinguished from a chapel of ease and 
chapels of other natures, that it could be attached to his school), should 
annex to his foundation a chapel, like this, being that species of place for 
public worship which many of these schools have connected with them. 
And, as the institution of these grammar-schools was expressed by the 
legislature to be for the purpose, among others, of forwarding the progress 
of the reformation, we find in almost all of them provisions made, that 
there should be, to a considerable extent, prayer and attendance upon 
public worship, according to the ritual of the reformed church. Iam old 
enough to remember, that, when I had the benefit of an education at one 
of these grammar-schools, that education was carried on in what I believe 
was once a capella or sacellum; that the boys educated there, were headed 
by their venerable master to church constantly upon Sundays; and that 
that part of the duty of a master of a free grammar-school was in those 
days as much attended to as teaching the scholars the learning which they 
ought there to acquire. Whether that practice is now continued in gram- 
mar-schools, I do not know; but this I know, that it ought still to be at- 
tended to as much as ever. 


On the 14th of December 1571, after the death of Sir Roger Cholmeley, 
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certain statutes were made, which were signed by the then bishop of Lon- 
don. After various recitals, these statutes proceed as follows: «« We 
order and decree, according to the will, mind, and intent of Sir Roger 
Cholmeley, Knight, founder of this free school,” (so that we have here re- 
corded what was his mind and intent,) ‘« that there be an honest and learned 
clergyman appointed and placed to teach the scholars coming to this free 
school, which schoolmaster, that shall be placed, be graduate of good, 
sober, and honest conversation, and no light person.”? Now, first with 
respect to the qualification of the master, he was to be a learned school- 
master, and, as evidence of his being such, he was to have the character 
of a graduate. Therefore, he could not be a clergyman, however respec- 
table or however learned, who had not had a degree conferred on him : 
and I have looked through all the appointments of masters which have 
been laid before me, and there is not one of them who was not a graduate. 
They were required to be persons sustaining the character of a graduate 
as a security for their being learned ; in some of these appointments, 
it is expressly stated, that they are to teach in reading, writing and 
grammar; and, in most of the licenses, they are appointed expressly 
upon condition, that they observe all these laws, ordinances, and sta- 
tutes. Being required to be so qualified, and being appointed by 
instruments imposing on them the ,duties which-are prescribed by these 
statutes; how is it possible to doubt, that, originally at least, they 
were to be persons able to do—what ?—not surely to appoint an indivi- 
dual to teach boys reading and writing, and to walk two or three times in 
a day to the school, in order to take a view of it, and to see whether an 
usher was doing his duty. Learning was not required, nor any thing 
else, if that was to be all the duty of the master. With respect to any 
spiritual duties, it does not appear to me that the person, who was appointed 
the schoolmaster, and who, in all probability, would be a clergyman, had 
imposed on him, originally, any spiritual duty except for the purposes of 
the school. The accidental access of the inhabitants of Highgate to the 
chapel of the school, in which divine service was performed according to 
the statutes and ordinances, was a thing that no man could think of pre- 
venting ; but it is a different question, whether such access was to form a 
right in them to have this, which was not a chapel of ease originally, con- 
verted into a chapel of ease. What is it that is to be done by the person 
who is appointed master? He is to teach and instruct young children 
(and here follow words which I believe have very often misled persons 
on this subject), ‘as well in their A, B, C, &c.” If you are to instruct 
children in their A, B, C,it is said that cannot possibly mean that they are 
to. be taught to read Livy and Virgil, and other Latin or Greek books ; it 
must mean that you are to teach them their alphabet. But the expression 
is a very singular one. The master is to instruct the boys ‘in their A, 
B, C, and other English books.”? These words, ‘ other English books,”” 
make it clear, (and we know, in point of fact, so it was), that the A, B, 
C, meant a book: and it is often mentioned along with another book, the 
primer. The statutes add, ‘and to write, and also in their grammar, as 
they shall grow ripe thereto.””_ Now, is not this the course which is taken 
in many of the grammar-schools in this kingdom? In many of them, the 
boy, who comes to be taught grammar, must have this elementary know- 
ledge before he is admitted ; in others of them, he 1s to acquire this ele- 
mentary knowledge in the school itself, but he is to acquire it not for the 
purpose only of acquiring such the elementary knowledge, but in order to 
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set his foot, as it were, on the first step of the ladder, from which he is 
afterwards to go up higher. 

That this, therefore, was a school originally instituted for the purpose 
of teaching grammar, by which we are to understand that species of know- 
ledge which is taught in the free grammar-schools of this kingdom, isa 
point on which it is excessively difficult to entertain any doubt. 

Is it then possible to say, that, if there is. in Highgate a school, such as 
what are called the national schools, where boys are taught to read and 
write in the manner usual im those schools, the master of such school is a 
master doing the duty, which the master, appointed under the authority I 
have read, is required to do? Isa master, who appoints an usher to teach 
the boys to read and write, and goes into the school, if you please, twice 
a day, to see that the usher does his duty, a master who, according to the 
language of the statutes, ‘teaches and instructs young children in their 
A, B, C. and other English books, and to write, and also in their gram- 
mar, as they grow ripe?’ Ifhe is not, though he may be doing some- 
thing which is infinitely more useful, this court cannot authorize such a 
change of duty ; and, if applied to, it must enforce the performance of the 
duty which was originally imposed. It is obvious, that, in a long series 
of years, there may have been such a departure from the original nature 
of the trust as to cause much difficulty in restoring it ; but, whatever the 
difficulty is, the court must struggle through it ; and the court can no more 
say that a school, which was originally a grammar-school, shall not be 
restored, than it can say that a school, which was originally a grammar- 
school, shall be turned into a national school. 

When we look at the depositions in this cause, we find that the weight of 
evidence Is that, so far as the memory of living individuals extends, there was 
in this school a total neglect, or nearly a total neglect, in teaching what, ina 
free grammar-school, ought to be taught. But evidence as to what has hap- 
pened in the time of living memory cannot tell us what passed between 1567 
and the period to which living memory goes back, and it does appear, even 
inthe depositions, that some boys were taught grammar ; and the collec- 
tion of books made for the school tends to show what this school origi- 
nally was. Upon the whole, therefore, looking at the effect of all the 
instruments, and at the depositions, I feel myself bound, notwithstanding 
what has happened, to say, that this school is a free grammar-school in 
this sense—namely, that those, who begin to acquire elementary knowledge 
there, are persons who are entitled to be taught grammar there, in the 
sense which I have put on the word, if they think ‘proper to stay for that 
purpose. 

I observe that the number of boys is limited by the statutes, and it may 
perhaps be made a question, whether, if there are forty boys who are 
taught English, the master is obliged to take any more boys than those 
forty, although not one of them may intend ever to be taught Latin ? 
Now I have no difficulty in saying, that such a mode of getting out of the 
effect of these statutes will not do; because, if it were the object of the 
founder, that boys who came there should be taught the learned languages 
after they had gone through the elementary process, then, if two boys 
were to come, with a declaration on the part of the parents of one of them 
that he was meant to be taught the elementary knowledge only, and then 
to quit the school, this court would say, that the object of the founder 
mast be enforced, and would compel ihe master to take the boy who was 
meant to acquire the learned languages in preference to the other boy. 


CASES IN CHANCERY. 229 - 


f Attorney-General v. The Earl of Mansfield. ] 


The next question (and it is a very material one) relates to the chapel. 
it is contended, on the part of the inhabitants of a certain district, and, as 
it seems to me, by the wardens and governors of the possessions of the 
school, that the chapel was what might be termed a chapel of ease, or was 
to be considered as a chapel of some sort or other, for the general use of 
the hamlet. It has been represented as a chapel, which in its nature re- 
quired, that, not for the benefit of the school merely as the primary object, 
but for the benefit of the inhabitants of Highgate, the wardens and go- 
vernors, in administering the property of the school as a charitable insti- 
tution, including the chapel and lands, (which, let it be recollected, are 
conveyed as property, a singular thing to happen to a chapel of ease), 
should from time to time repair, and noi only repair, but enlarge it for the 
benefit of the inhabitants of that district, let those inhabitants inerease as 
_ much as they may possibly increase, and even if their spiritual wants were 
to require a place of worship, the maintenance of which might run away 
with nine-tenths, or with a very large proportion of the profits of that pro- 
perty which was intended, chapel and all, for the benefit of this school. 
Now, when I look at the expressions in the instruments under which the 
chapel is conveyed ; when I consider the intent and purpose with which 
such a chapel might be annexed to a free grammar-school ; and when I re- 
collect how a chapel of ease is contradistinguished by the use to which it 
is appropriated, and the use to which persons have aright to say it shall 
be appropriated (a use which would make of no avail all such words found 
in these instruments as ‘for the benefit of the school, and for no other 
use, intent and purpose whatever’’);—I cannot bring myself to doubt, 
that this originally was not a chapel of ease, nor a chapel of any nature in 
which the inhabitants of a district, gua inhabitants, had a strict right to 
say that which is now contended for, either by them, or by others on 
their behalf. It appears to me that this was a chapel, which, as property, 
was devoted originally to the purposes of the school. 

I have looked through all the regulations to be found in the constitution 
books which have relation to this subject, and they do not at all alter my 
opinion on that point. In truth, what the effect of them is with reference 
to the original nature of this chapel, and with reference to the present 
nature of this chapel, are quite different questions. What was the nature 
of this chapel at the time it was annexed, first by Bishop Grindall, and 
afterwards under the subsequent grants, to this school for the benefit of the 
school, and for no other use, intent, and purpose, is one point: it is another 
point, what alterations, imposing legal obligations on the wardens and 
governors of this charity, have been worked in the nature of the institu- 
tion since those grants were made in the 16th century. Now, suppose 
for a moment that this was a chapel of ease ; is it the law of this country, 
that, as the inhabitants of the parish increase, these governors would have 
been compelled to have enlarged that chapel of ease? They certainly 
would have been compellable, if it were not property of the school, to 
have repaired such a chapel of ease as a chapel of ease ; but would they have 
been compellable to have enlarged it ? 

The next question is, has the dealing with respect to this chapel, when 
it was enlarged, when the burial-place too was enlarged, when there*were 
more pews placed in it, when there was a greater access of inhabitants to 
it, when consecration was added from time to time;—has such dealing 
with the property—have those acts, to which the trustees of that particu- 
lar day acceded,—so converted the nature of the charity, that other subse- 
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quent trustees were ever afterwards bound to coniinue to do the same thing, 
whenever the inhabitants might require a larger place of worship? I do not 
apprehend that such would have been the consequence of the acts of the 
trustees, even if their acts had been of a very different nature from what 
they were. . It is true that the wardens and governors did contribute con- 
siderably to the enlargement of the chapel, and to the other changes which I 
have been alluding to. But is there any thing that authorizes me to say, 
that they did so contribute as matter of obligation imposed on them by the 
nature of their trust ? By no means. Here wasa purpose of common utility, 
to which many persons subscribed merely from the motive of doing good ; 
and, among others, the wardens and governors subscribed. The very 
utmost, that human ingenuity could propose as a question, would be, 
whether the wardens and governors were obliged to keep the chapel, in its 
present magnitude and size, for the benefit of the inhabitants ? But what is 
there that can be fairly looked at as a ground for contending, that, as the 
inhabitants in the neighbourhood of Highgate increase, so the rents and 
profits of this charity are to be applied in providing, gratuitously, a place of 
worship for the inhabitants so increasing in their number? I cannot see 
how it is possible to say, that the governors are under any obligation to 
enlarge this building; and let it be remembered, that, if they are not 
bound to enlarge it, they are persons who hold the property upon a trust, 
from which this court cannot authorize them to depart. Once state the 
nature of the trusts, and the question is at an end. How, out of the appli- 
cations of the property in times past to. purposes not consistent with the 
nature of the trusts, you are to derive and create a new obligation upon 
the trustees to divert the property from the original trusts, is altogether 
incomprehensible. 

My opinion, therefore, is, that this is a trust for the support of a free 
grammar-school ; that, the trust being for a free grammar-school, the court 
can do nothing but enforce that trust ; and that the wardens and gover- 
nors, as trustees of this charity, are under no obligation whatever to enlarge 
this chapel. 


The information, as originally framed, prayed process against the six 
wardens and governors, not by their corporate name, but as individuals. 
Afterwards, by an amendment, process was prayed against the wardens and 
governors in their corporate capacity ; but the suit was not dismissed 
against them as individuals; and swbpaenas to hear judgment were served 
on them individually. 

The Lord Chancellor was of opinion that he must consider the record 
as constituting in effect two suits,—the one, a suit against certain persons 
in their individual capacity, and the other, a suit against the corporation. 
The former suit, he thought, was entirely unnecessary, and must, there- 
fore, be dismissed with costs. 


‘The minutes of the decree were prepared by Lord Eldon himself, The 
material directions were as follows:— 
«‘ Cause I. In the Attorney-General, and the wardens and governors 
as such. * ‘» s 
“And Cause Tl. In the Attorney-General, and the defendants as in- 
dividuals. ‘ 
“It seems to me that the order must be made in both causes. 
_ “Declare that the charity founded by Sir Roger Cholmeley is a charity 
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for the sustentation and maintenance of a free grammar-school for teaching 
the learned languages. - 

‘¢ Declare that the defendants, the wardens, and governors, are not 
bound further to enlarge the chapel at Highgate, in. the pleadings men- 
tioned, out of the revenues belonging to them, as such wardens and 
governors, at the expense of, the said charity, or to enlarge the burial- 
ground thereof, or to do any other acts with respect to the said chapel, 
for the benefit of the relators, or other inhabitants, on whose behalf the 
information has been filed against the wardens and governors in their cor- 
porate capacity, but that the said chapel, which is to be deemed to be a 
chapel belonging to the said charity, if the same requires in its present 
state to be repaired, ought to be repaired by the wardens and governors 
out of such revenues. 

‘ Refer it to the Master to inquire and report what estates, funds, and 
reyenues belong to the charity aforesaid, and to the wardens and gover- 
nors of the same as such, and to take an account of all moneys, rents, and 
profits received by the wardens and governors, or any of them, or 
any person or persons, by, or on their or any of. their order or 
account, and of the application of such moneys, rents, and profits, 
but such account is to be taken only from the time of filing this infor- 
mation. 3 

«‘ And declare that the wardens and governors ought, under the circum- 
stances of this case, to be allowed in such account the amount of such ex- 
penses as they have incurred, since the filing of the information (or shall 
incur until such scheme for the management and regulation of the charity 
as is hereinafter mentioned, shall be approved and adopted by the court) 
in the repairing of the said chapel, or in providing for the due and decent 
and proper administration of divine service therein, and the employment 
of ministers, organists, or others in the said chapel; and that the scheme 
hereafter mentioned ought to provide for the decent and proper adminis- 
tration of divine service in the said chapel, as a chapel belonging to the 
said school, and as the same hath already been enlarged. 

‘¢ And refer it also to the Master to approve of a scheme for the future 
management and regulation of the charity aforesaid, as such charity as the 
same is herein before declared to be, having reference and regard to the 
statutes and ordinances proved in this suit, or which shall be proved before 
him to have been duly made for the regulation of the said charity, so far 
as the same can be applied to the present state of the revenues of the said 
charitable foundation, and having regard to the chapel declared to be such 
as aforesaid, and what may be necessary and proper with respect to the 
said chapel, as belonging to the charity, and sustaining the same, as far as 
the wardens and governors consistently herewith can be required to sus- 
tain the same, or provide, as herein before is mentioned, for divine service 
in the ‘said chapel. ’ 

«And refer it to the Master also to inquire and report whether any 
good and valid appointment of a master of the said free grammar-school 
now exists, and if such appointment hath been made, whether such mas- 
has fulfilled the duties of his office agreeably to the statutes, rules, and 
ordinances of the said charity, as far as the same respect the master of the 
said school, but this is under the circumstances of this case to be without 
prejudice to any allowances to be made in account, with respect to any 
payments already made, or to be made, as has been usual to the master of 
the school, before such scheme, as aforesaid, is made and adopted by the 
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court. And the wardens and governors are to be at liberty to allow the 
boys now educating at the school to continue to be educated therein, upon 
the present system, until such scheme is adopted. 

<¢ And refer it to the Master to inquire and state what stocks or moneys 
belonging to the charity aforesaid are now standing in the names, or are in 
the hands or possession of the said wardens and governors, or of any per- 
son.or persons, for their use, on their account. 

<¢ Dismiss the first information with costs} to be paid by the relators, as 
far as it seeks to discharge the wardens and governors from being such, 
and appointing others; and that the wardens and governors should convey 
and transfer their estates to others: as to all other costs of the first infor- 
mation, let the costs to the hearing be paid, and retained .out of the funds 
of the charity, and not personally, and let them be retained and paid, as 
between attorney and client. 

<‘ With respect to the second mentioned cause, dismiss that information 
with costs. 

“¢ 4s to the Petition. can do nothing with it consistently with the 
rules and powers of the court but dismiss it, if the parties won’t come to 
some agreement; but not with costs, because it seems that nothing can be 
done as usefully without an act of parliament as with an act of parliament, 
if parliament will grant it.”’ 


Shaw v. Rhodes. . 


2 Russell, 539. 


Nov. 3, 1826.—A receiver, though he passes his accounts and pays his balances regularly, is 
not entitled to make interest for his own benefit of moneys which come into his hands in his 
character ef receiver, during the intervals between the times of passing his accounts. 


IN the discussion of a petition presented in this cause, it was stated 
that the Vice-Chancellor had expressed it to be his opinion, that, pro- 
vided a receiver passed his accounts and paid his balances regularly, he 
might, without blame, make interest for his own benefit of such sums as 
might be from time to time in his hands. 


The Lorp Cuancettor. If the Vice-Chancellor has said any thing 
which may favour the notion, that a receiver is entitled to make 
interest for his own benefit in respect of moneys received by him be- 
tween the time when they come into his hands and the time when he 
is to pass his accounts, I think it of importance that it should be under- 
stood that my opinion is widely different, and that I remember to have 
heard Lord Thurlow lay down the contrary doctrine from this place. 
The receiver’s recognizance, it is true, binds him only to pass his 
accounts yearly; but he may at any time apply to the court to pay in 
moneys in his hands; and if, in the intervals between passing his 
accounts, he receives any sums of such an amount as to make it worth 
while to lay them out, he ought to apply for an order to have them 


paid into court, that they may be there made productive for the benefit of 
the estate. 
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Mendizabal v. Machado. 


2 Russell, 540. 


July 1826. April 1827.—A_ plaintiff is entitled to move for a com- 
mission to examine witnesses abroad as soon as the defendant has ob- 
tained an order for time, though he has neither filed his answer nor is in 
contempt. : 

_ Quere. Whether it is necessary that the affidavit in support of a mo- 
tion for a commission to examine witnesses abroad, in aid of an action at 
law, should state the names of the witnesses, or the points to which they 
are to be examined. 


Hart v. Strong. 


2 Russell, 559. 


December 6, 1826.—A commission to examine witnesses abroad refused, on the ground of the 
delay of the party who made the application. 

Quere. Whether the court will grant a commission to examine witnesses abroad in aid of the 
defence to an action at law, where it will not stay the trial of the action till the return of the 
commission. 


THE plaintiffs in equity were defendants at law, and a verdict had been 
given against them in October 1825. In April 1826 they obtained a new 
trial; and, as their defence rested principally on the circumstances of a 
transaction which took place at Bilboa, they applied for a consent to the 
issuing of a commission for the examination of witnesses there. That 
consent being refused, a bill praying a commission and injunction was 
filed, but process was not served till the 10th of October. In the interval 
between the filing of the bill and the service of process, they applied to a 
judge of the court of law to postpone the trial, on the ground that they 
expected to be able to procure the attendance, from Bilboa, of the wit 
nesses whose testimony would make out their case; and the trial was ac- 
cordingly postponed till the sittings after Michaelmas term. The plain- 
tiffs in equity had not been able to procure the attendance of the witnesses 
in England, and they now moved for a commission. ; 

Mr Hart and Mr Macdougall, for the motion. After the delay which 
has takén place, the court would probably refuse to stay the action; and 
the plaintiffs are willing that the order should be confined to the granting 
of the commission. It is not denied, that the evidence of the witness 
who resides at Bilboa may be most material; and we are willing to take 
the chance of procuring, by means of a commission, that evidence which 
we cannot get otherwise. The issuing of the commission can In no way 
delay the plaintiff at law, unless the court of law shall think right to post- 
pone the trial for a few days, if there be a probability of the commission 
being returned within that time. by 

Vox. Ill.—2 E 
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The Lorp Cuancettor. Is there any instance in which the court has 
granted a commission without staying the trial? And if this court will 
not stay the trial, will it make an order, which the party expects will 
operate as an inducement to the Court of King’s Bench to postpone the 
case? 


Mr Hart.—In Shedden v. Baring, 3 Anstr. 880, the action stood for 
trial immediately; but that circumstance does not seem to have been con- 
sidered as a reason why a commission should not be granted: the effect 
of it was, that an injunction was not prayed, and the commission was 
refused on no ground except the insufficiency of the affidavit. In New- 
land v. Horseman, 2 Cha. Cas. 74, a commission issued to Barcelona, but 
the trial at law was not stayed. 

Mr Bickersteth, contra, contended, that, after the delay which had 
taken place on the part of the plaintifisin equity, and the postponement 
of the trial by the order of the judge, a commission ought not to issue. 
Their object was to obtain an order for a commission from the Court of 
Chancery, upon the speculation, that the fact of their having obtained 
such an order might induce the court of law to put off the trial of the 
cause. 

The Lord Chancellor refused the application. 


Lousada v. Templer. 


2 Russell, 561. 


February, March and April, 1827.—Discretionary exercise of the jurisdiction of the court as to 
granting commissions to examine witnesses abroad. 

Leave given to convert a bill for discovery into a bill for relief. 

Where, after answer, a bill for discovery and for a commission is allowed to be converted into a 
bill for relief, the defendant is entitled to have leave to put in such an answer to the amended 
bill as he might have filed, if there had been no answer to the bill of discovery. 


BY a charter-party, dated the 14th of November 1825, the plaintiff, 
together with Hunter and Thisselton, became the freighters of a ship the 
Potosi, for a voyage to Arica in Peru, at 26s. per ton for every calendar 
month, from the 7th of November until the discharge of the cargo at 
Arica; and they covenanted to pay to Henry Templer two months’ hire 
on the execution of the charter-party, an equal sum on the Ist of Januar 
Bet another sum of the same amount on the 11th of March, and tlie 
ne when notice should be received of the pal completion of the 

Only about three months’ hire had been paid; and, Templ ing 
commenced separate actions on the chatiet party against fe feisteane 
the bill was filed for a discovery, for commissions to examine ee, at 


The bill alleged, that, in Ma 


1826, the frei 
Resesment witht the obveee y ; reighters had concluded an 
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the freight out of the proceeds of the cargo; that, for this purpose, full 
powers were sent out to his brother William Templer, who was his agent 
pee foe sell the cargo, and to apply the proceeds in satisfac- 

ight; that, under those powers, William Templer had taken 
possession of the cargo shortly after it had been landed; that, some per- 
sons there having disputed his authority to do so, the competent tribunals 
of that country had decided in his favour; that the plaintiff in the action 
had, by the hands of his brother, as his agent, received all that was due 
to him under the charter-party; and that evidence of the transactions in 
Peru would either furnish a complete defence to the action at law, or 
would materially reduce the amount of damages. 

According to the representations in the answer of the defendant, the 
vessel had been hired for the use of the Potosi Mining Company; and, 
the directors of that association having refused to indemnify Lousada, 
Hunter, and Thisselton against their personal liability on the charter-party, 
these gentlemen, with a view to their own protection, requested the 
owner to apply the proceeds of the cargo in satisfaction of his demand. 
He, after some entreaty, consented ‘to concur with them in their plan; 
and, on the 23d of May 1826, an instrument was executed both by them 
and by him, which, after specifying the amount of the sum then due to 
him, and stating that it had been agreed that the freight should be paid 
at or immediately before the discharge of the cargo, empowered William 
Templer te demand payment of the freight from the consignees and from 
all other persons in whose hands any part of the cargo might be, to take 
proceedings against such persons and against the goods in order to enforce 
payment, and to retain possession of the property until the whole demand 
was satisfied. Along with this power of attorney, Henry Templer sent 
to his brother a letter, in which he urgéd him to take the most effectual 
measures for having the cargo applied in discharge of the freight. «If 
your present captain,”’ he added, ‘¢ should not, in your single opinion, on 
every occasion act for my interest, discharge him, and I will take the con- 
sequences.” As to the transactions in Peru, the defendant denied that 
he had any knowledge or information concerning them, except that let- 
ters had arrived in England towards the latter end of January 1827, in 
which it was stated that William Templer had procured an embargo to be 
laid on the cargo, unless the freight was paid within three days; and that 
an agent of William Templer had said, that there was every reason to 
believe that the whole of the freight had been received at Arica. 

The plaintiff stated by affidavit the names of some of the witnesses whom 
he proposed to examine at Arica and other places in Peru, and the mate- 
rial facts which he should be able to establish by their evidence ; and on 
this affidavit he moved for a commission to examine witnesses abroad. 

Mr Sugden and Mr J. Russell, for the motion. Mr Horne and Mr 
Knight, contra. The motion was supported on the ground, that it was 
impossible to know whether any thing, and how much was due to the 
owner of the vessel, until it was known what had been received by his 
agent in Peru ; and that the plaintiff, having verified the essential part of 
his case, and having complied with every condition that had ever been 
imposed on a party asking similar relief, was entitled to a commission, 1n 
order to enable him, on the trial of the action, to bring before the jury 
material facts, to his belief of which he swore distinctly, and which, even 
upon the answer, there was every reason to suppose, had taken place in a 
distant country. 
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The motion was opposed chiefly upon the ground of the inconvenience 
and danger of exposing men, engaged in commercial transactions, to the 
delay of sending commissions to a distant country under circumstances so 
doubtful as those presented by this record. _ ; 

Mr Sugden, in reply, insisted, that, where it appeared by the affidavit 
of the plaintiff that there were witnesses, resident out of the jurisdiction of 
this court, whose evidence was material to the establishment of his case 
at law, it was almost a motion of course that a commission should issue : 
that, here, the plaintiff had gone much further, for he had stated the 
names of the witnesses, and the points which they were to prove ; and 
that there was nothing in the answer to throw discredit upon the case 
stated in the bill, or to bring into doubt the probable truth of the aver- 
ments of the affidavit. 


The motion was argued twice. 


March 5.—Finally, the Lord Chancellor stated, that, though the cir- 
cumstances were such, that, even if the plaintiff at law had obtained a 
verdict, he would not allow him to receive the money, until it was as- 
certained what had been done in Peru, yet he would not grant commissions 
in aid of a defence to an action, when he was not satisfied that the facts, 
alleged as a defence, would constitute a legal defence to the legal demand. 

The court, he added, ought never to grant a commission, without 
examining strictly what was the state of the pleadings at law. In this 
particular case, looking at the frame of the pleadings in the action, and at 
the allegations in the bill, and the statements of the answer, and having 
regard more especially to the nature of the power of attorney to William 
Templer, which was a joint power from the freighters and the owner, he 
doubted much, whether the facts mentioned in the bill would constitute a 
defence to the action ; and he was inclined to think, that, whatever bene- 
fit the freighters were entitled to derive from the transaction in Peru, in 
their resistance to the demand made on the charter-party, they might 
have it more effectually and safely by a bill for relief, than by a bill for 
discovery and commissions, At present, therefore, he would refuse the 


commissions, but he would give the plaintiff leave to convert his bill into 
a bill for relief. 


The order made by the Lord Chancellor was,—that the plaintiff, Isaac 
Baruh Lousada, should be at liberty to amend his bill within fourteen 
days, by adding a prayer for relief and proper parties, and otherwise as 
he should be advised ; and that the costs of the suit, up to that time in- 
clusively, should be reserved until after the amendments should have been 


made, when the defendant was to be at liberty to make such licati 
as he should be advised. y application 


April 12.—The bill was amended ; co-plaintiffs were added ; and it 
was converted into a bill for relief. A motion was then made by the 
defendant, that the answer to the original bill might be taken off the file 
or might be ordered not to be read or used on the hearing of the cause, 
otherwise than as the same might have been read or used as evidence if 
it had been an answer in another cause—the defendant submitting to put 
in an entirely new answer to the whole of the bill as it stood after the 
amendment ; and that the plaintiff might be ordered to pay to the defend- 
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ant his costs of the suit up to that time, including the costs of that appli- 
cation. 

Mr Knight, in support of the motion, cited Butterworth v. Bayley, 15 
Ves. 358 ; and more especially the dicta of Lord Eldon in that case :— 
‘¢ The answer to a mere bill of discovery cannot be read here for any 
purpose : if read at law, it is read as evidence, and the whole answer must 
be laid before the jury, Lady Ormond v. Hutchinson, 13 Ves. 47; but if 
it is converted into a bill for relief, though merely by the addition of a 
prayer for relief, it is admitted that the defendant is entitled to put ina 
new answer. ‘There may be cases, it is true, where the answer might 
furnish ground for supposing that the relief was in equity, not in law; 
but that must be the subject of a special application, not a motion of 
course ; and then I should be disposed to infer from the whole course of 
practice, that, even in those special cases, it would be better to direct the 
plaintiff to pay the costs and bring a new bill ; and if in that cause any 
use is to be made of the discovery, given by the first answer, to let it be 
read as an answer toa bill of discovery, as evidence: not as part of the 
defence, or admission upon which the bill proceeds.”’ 

Mr Sugden and Mr J. Russell, contra. 


The order was, that the defendant should be at liberty to put in an 
answer to the original and amended bill, as if no answer had been filed to 
the bill of discovery ; and that the plaintiffs should be at liberty to take 
exceptions to the answer to the original amended bill, as they should be 
advised. The plaintiff Lousada was to pay the costs of the suit up to that 
time, including the costs of the application. 


In the matter of Errington. 
2 Russell, 567, 


January 10, 1826.—Order made, without areference to the Master, that the committee of a 
lunatic should be at liberty to employ a particular person for inspecting the lunatic’s property 
at a fixed salary, to be paid out of the rents. 


A PETITION was presented by the committee of the lunatic’s estate, 
alleging, that the estate consisted of lands in different parts of Northum- 
berland, which were divided into upwards of twenty farms, let on leases 
which contained very special covenants, and would expire in 1830 ; that 
it would be for the benefit of the estate, if a person were appointed, with 
a reasonable allowance, for the purpose of occasionally viewing the farms, 
and ascertaining whether the covenants were performed ; that James Arm- | 
strong, a person of great experience as a practical farmer, was willing to 
undertake that duty ata salary of 407. a year, and that his permanent 
employment in that capacity would be for the advantage of the property. 
The prayer was, that the committee might be at liberty to engage Arm- 
strong as an inspector at a salary of 40/. a year, to be paid out of the 
profits of the estate ; or, for a reference to inquire, whether it would be 
for the advantage of the estate that Armstrong should be so retained. 

Mr Rose, for the petition. Mr Koe, contra. Mr Collinson, who also 
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opposed the petition, stated, that in consequence of the particular nature 
of the property, 5/. per cent in the rents was allowed to the committee 
for the extraordinary trouble and expense attending the discharge of his 
duties ; and that the purpose, for which this further payment was now 
sought, formed a part of those very duties in respect of which the allow- 
ance of 5/. per cent was made. 

The Lord Chancellor made the order without a reference. 


Between Robert Wainwright, one of the Clerks of Francis 
Vesey, Esq., one of the six Clerks of His Majesty’s High 
Court of Chancery, plaintiff; and John Thomas Smith, 
defendant. 


2 Russell, 568. 


Petty Bag Office.—December 4, 1826 ; January 13, 1827.—A 
SWORN clerk may arrest a practising solicitor and attorney on an attach- 
ment of privilege, and hold him to special bail. 


Portman v. Mill. 
2 Russell, 570. 


February 3, 1826.—A contract for the purchase of a farm described it as containing “* 349 acres 
or thereabouts, be the same more or less ;” and stipulated that the premises should be taken 
at the quantity above stated, whether more or less: in fact, the farm consisted of only 349 
customary acres, which were iess than the same number of statute acres by about 100 acres 
or upwards. On a bill being filed for specific performance, the purchaser, admitting that he 
had been for several months in possession of the property, and had exercised acts of owner- 
ship over it, on the faith that a good title to 349 acres would be shown, insisted, that, in the 
contract, acres meant statute acres, and that he was not bound to perform the contract, unless 
349 statute acres were conveyed to him: Held, that in such a case, a reference of title would 
not be directed on motion. 

Semble, The stipulation that the premises should be taken at the quantity before stated, be the 
same more or less, would not cover so large a deficiency as existed here. 


THE defendant Mill, by his agent Fisher, contracted to purchase from 
the plaintiff certain lands called or known by the name of Yellow Farm 
‘¢containing by estimation 349 acres, or thereabouts, be the same more 
or less.”” ‘The agreement contained a stipulation, < that the parties shall 
not be answerable or accountable for any excess or deficiency in the quan- 
tity of the said premises, and that such excess or deficiency (if any there 
should happen to be) shall not vacate or affect the present contract, but 
that the premises shall be taken by the said George Dike Fisher at the 
quantity above stated, whether more or less.”” The actual quantity of 
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land appeared to be only 196 statute acres, exclusive of 52% acres of 
woodland ; so that there was a very great deficiency, if the statement in 
the contract was to be interpreted as referring to statute acres. 

The bill was filed by the vendor for specific performance. It stated 
that the term acres in the agreement meant customary acres, and not sta- 
tute acres; that Fisher was well acquainted with the actual extent of the 
lands; and that the defendant, having entered upon the farm, remained 
long in the possession of it, and dealt with it in every respect as his own 
property. 

The defendant by his answer, though he alleged that Fisher had exceed- 
ed his authority, admitted the agreement, and his own adoption of it, and 
his having taken possession of the farm. But he stated, that, at the time 
when the contract was entered into, he and his agent understood the esti- 
mate of quantity contained in the agreement as referring to statute acres ; 
that he would not have bought the property, if he had supposed that cus- 
tomary acres were meant; that he had never authorized Fisher to buy cus- 
tomary acres; that the vendor, knowing the actual extent of the farm, was 
bound to have stated it in unambiguous terms; and that possession, which 
had been taken only upon the faith that the contract was to be performed 
by showing a good title to the quantity of land mentioned in it, was aban- 
doned as soon as the great deficiency in quantity was, discovered. He 
further alleged, that the vendor could not show a good title; and he insist- 
ed, that, for the reasons appearing in his answer, he ought not to be com- 
pelled to perform the agreement. 

Upon the coming in of the answer, the plaintiff moved for the common 
reference of title. 

Mr Sugden and Mr Swann, for the motion. All the objections raised 
by the answer to the performance of the contract, except the supposed 
question as to title, are utter!y unsubstantial. The contract itself has pro- 
vided, that neither party shall complain on account of any deficiency or 
excess in the actual quantity of the land, as compared with the number 
of acres specified; and, independently of that stipulation, it would be absurd 
to suppose that a purchaser, after being many months in possession, should 
not have discovered the alleged deficiency of one third in the number of 
acres which he had purchased. Upon the facts as stated in the answer, it 
is clear, that this defendant cannot resist a specific performance of the con- 
tract on the ground of a deficiency in the quantity of the land; and, there 
being no substantial question between the parties, except the question of 
title, the court will make the usual reference. * 

Mr Shadwell and Mr Lynch, contra. We say that the agreement,— 
when it describes the farm as ‘‘ containing by estimation 349 acres,’””— 
must be understood prima facie as referring to statute acres, and that we 
are not bound to take one half or two-thirds of the quantity of land for 
which we bargained. In itself, surely, this objection is very far from be- 
ing unsubstantial. But it is said, that there are collateral considerations 
which deprive it of all weight. What are those considerations? First, 
the clause in the contract is relied on, which binds the purchaser to take 
the premises at the quantity stated, whether more or less. These words 
could never be supposed to be introduced except to prevent any dispute 
about such a variation in the quantity as might naturally arise from inac- 
curacy of measurement or estimation, or from the difference between quan- 


* See 1 Swanst. 55], note. 
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tity estimated and quantity actually measured. They might cover a small 
deficiency, but will not be so construed as to enable a vendor to compel a 
purchaser to be content with not much mor e than one half of what he bought. 
Secondly, it is said, that the conduct of the defendant has precluded him 
from objecting to the deficiency of the quantity. He alleges the contrary ; 
and that is a point to be decided in the cause. There being substantial 
questions in issue between the parties, independently of the question of 
title, an order of reference will not be made. 

The cases cited were Blyth v. Elmhirst, 1 Ves. & Bea. 1; Boehm v. 
Wood, 1 Jac. & Walk. 419; Withy v. Cottle, 1 Sim. & Stu. 174; Gordon 
v. Ball, Ibid. 178. 


The Lory Cuancertor. In this cause, the question is—not whether 
the defence is hopeless, but whether there is not something put in issue, 
beyond the mere title, which will require that the cause be heard at least 
on bill and answer. On the face of the contract, the vendor proposes to 
sellto the vendee a farm, containing by estimation 349 acres or thereabouts ; 
and one question, independent of the title, is, what the word acre in that 
agreement means. ‘The defendant says, he understood it to mean statute 
acres; the plaintiff alleges, that he meant only customary acres, which, 
according to the custom of that part of the country, do not contain much 
more than one half of the quantity of an equal number of statute acres. 

Then it is said, that the defendant has placed himself in such circumstan- 
ces that he cannot avoid the performance of the contract, even if the court 
were of opinion that acres in the agreement meant statute acres, and not 
customary acres; for he entered on the estate after the time when it is im- 
possible, supposing him to be right in his construction of the contract, that 
he should not have discovered the difference between the actual extent of 
the farm and 349 statute acres: nay more, he planted it, and remained for 
months in possession. On the other hand, he alleges, that, on the sound 
construction of what is stated in his answer, he has there said, that, not- 
withstanding he has done such and such acts, he is not bound to perform 
the contract, unless a good title is made to 349 statute acres, or there- 
abouts. His defence may fail; but the question at present is—not whether 
he has a good defence to the suit,—but whether he has not aright to say 
<¢ there is enough in my answer to show, that there are other questions, 
. besides the question of title, which must be decided in this cause.”? To 
me it appears that there is enough in his answer to enable him to say so; 
and, therefore, I do not think that this case falls within the rule, which 
permits a reference of title to be made on motion, when the question of 
title is the only substantial matter in dispute between the parties. 

As to the stipulation in the contract,——that the parties shall not be answer- 
able for any excess or deficiency in the quantity of the land, and that the 
premises shall be taken at the quantity before stated,—I never can agree, 
that such a clause (if there were"nothing else in the case) would cover so 
large a deficiency in the number of acres as is alleged to exist here. 

The motion was refused. ae 
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November 14, 1826.—Where a creditor is disabled by age and imbecility of mind from proving, 
by his own oath, a debt against the estate of a bankrupt, the commissioners will be directed 
to admit the proof upon such evidence as shall be satisfactory to them, though the debt be of 
considerable amount. ; ; 


WILLIAM CLARKE ‘claimed two debts, one of them exceeding 
3000/., against the bankrupt’s estate. He was of the age of ninety-three 
years, and was so imbecile in mind as to be incompetent to make the 
necessary affidavit of debt ; but N. Clarke, with whom he had long resided, 
had for many’ years had the management of his affairs, and had the means 
of establishing the demand. The petition prayed, that the commissioners 
might be directed to receive such evidence of the debt. due to William 
Clarke as should be satisfactory to them,and to admit the proof in respect 
of it, without any affidavit or deposition of William Clarke himself. 

Mr Hart, in support of the application, cited Herbert ». Matthews, 19 
Ves. 611, where, in order to enable a debt to be proved under a decree 
in a creditor’s suit without incurring the expense of a commission of 
lunacy, Lord Eldon, in analogy to the practice of taking, by guardian, 
the answer of a person of weak mind, directed that the Master should be 
at liberty to receive any proof that should be satisfactory to him. The 
same principle was equally applicable to bankruptcy ; indeed, in some 
respects, more so; for there were many instances in which debts were 
permitted to be proved under commissions of bankrupt without the oath 
of the creditor. It was a different question, whether a proof so made 
could enable any person to interfere with the certificate of the bankrupt. 

Mr Reynolds opposed the motion, insisting that there was no precedent 
for such an order as was asked ; and that, at all events, it could not be 
made, except upon proof that the party was in such needy circumstances 
as to be unable to support the expense of a commission of lunacy. Here 
there was not even a suggestion to that effect. 

The Lord Chancellor made the order. 


Leyburn v. Green. 
f 2 Russell, 577, 


_ February 3, 1826.—IN an injunction cause, a defendant, to whose answer 
exceptions have been allowed, is entitled to file a further answer, after 
notice to his solicitor, that the plaintiff has presented a petition for an 
order to be at liberty to amend and that the defendant may answer amend- 


% thonts and exceptions together, provided the further answer be filed before ; 
the order is actually served. — : vee 
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In the matter of Power and Jackson. 


2 Russell, 583. 


December 5, 6, 1826.—A bankrupt, brought up by habeas corpus, is not to be discharged, be- 
cause the return to the writ sets forth the warrant of committal imperfectly ; and, in such a 
case, the Lord Chancellor, before he enters upon the question of the validity of the commit- 
tal, will ascertain whether the warrant is truly set. forth in the return, and if it is not so set 
forth, he will order the return to be amended. 


THE bankrupt, Jackson, having been committed by the commissioners 
for not giving satisfactory answers on his examination, was brought up by 
habeas corpus. The gaoler, in his return to the writ, set forth only a 
part of the warrant, omitting, among other things, all the questions which 

_ had been put to the bankrupt. 

; Mr Horn and Mr Montagu, for the bankrupt, submitted, that, accord- 

~ ing to the return to the writ, the committal was clearly invalid, and that 
the prisoner ought to be discharged forthwith. The warrant must be 
presumed to be according to the return ; and the return stated a ground of 
committal which could not be sustained. 

Mr Hartand Mr Rolfe, contra. The validity of the committal must 
be determined by the warrant of the commissioners, and not by the 
return of the gaoler. This return, it is plain, does not set forth the war- 
rant accurately ; and the court will not, upon a document which it sees to 
be erroneous, decide a committal to be improper. 


The Lorp Cuancettor. There is no doubt, that, if the committal 
correspond with the return, it is as bad as any committal can be ; and, 
unquestionably, the gaoler ought to set forth in his return the whole of 
the questions put to the bankrupt, and the bankrupt’s answers, as they ap- 
pear in the warrant of the commissioners. But it would be a strong 
thing to say, that the merits of a committal are to be tried merely by the 
return to the writ, however erroneous that return may be. If such were 
the rule, then the person who makes the return to the writ, would, in 
fact, by making a return short of the truth, assume to himself the power 
of discharging a prisoner who may have been properly committed. On 
the other hand, there is this inconvenience, that a prisoner may be im- 
properly detained, while time is spent in amending the return, or in call- 
ing for further information. 


The Lord Chancellor ordered the bankrupt to remain in custody in the 
mean time, and to be brought up on the following morning. 


December 6.—The Lord Chancellor stated, he had communicated 
with the Lord Chief Justice of the King’s Bench ; and the opinion of the 
Lord Chief Justice was, that the Chancellor could and should order the 
gaoler to amend his return, by annexing thereto a copy of the warrant of 
the commissioners or the warrant itself; that it seemed very manifest 
in this case, that the whole of the warrant was not set forth in the return : 
that the question might be put to the gaoler in court, whether it was or 
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was not fully set forth ?—or, _the whole of it might be set forth by the 
affidavit of those who opposed the prisoner’s discharge. 


Cockerell v. Barber. 


2 Russell, 585. 


1826.—A testator, after giving a legacy to his friend and partner P. appoints him one of his 
executors, and makes other devises and bequests in his favour, so that P. is entitled under 
the will to much greater benefits than any of the other executors. By a codicil, in which P. 
is described as one of the executors, a further legacy is given to him. These legacies are 
not given to P. in his character of executor. , 

An executor in India is entitled to a commission of 51. per cent. on all assets of a testator col- 
lected by him there, including the assets which he retains in respect of a legacy to himself, ¥ 
not given to him in‘the character of executor, and including moneys belonging to the testator, — 


ie 


¥ 


s 
a 


which were in the hands of a commercial house in which the executor was, and the testator — 


had been, a partner. 


CHARLES BARBER, while resident in Calcutta, made his will, dated 
the 12th of May 1797, by which, after giving his mother a legacy, he dis- 
posed of his property in the following manner:—<¢ I also give and bequeath 
to my friend John Belli, of Calcutta aforesaid, Esq., the sum of 100,000 
sicca rupees, to be paid him immediately after my death; and, in case the 
said John Belli should die in my lifetime, I then give and bequeath the 
said sum of 100,000 sicca rupees to my friend Mrs Eliza Stuart Belli, the 
widow of the said John Belli, to be paid to her after my death, as soon as 
conveniently may be. ITalso give and bequeath unto my friend and part- 
ner, John Palmer, of Calcutta aforesaid, Esq., the sum of 100,000 sicca 
rupees, to be paid to him after my death, as soon as conveniently may be. 
I also give and bequeath to the said John Belli, Charles Cockerell, of Cal- 
cutta aforesaid, Esqrs., the said John Palmer, and the said Mrs Eliza Stu- 
art Belli, of Southamptoh, in the kingdom of Great Britain, my executors 
and executrix hereinafter named, and to the surviyors or survivor of them, 
and the executors and administrators of such survivor, the sum of 30,000 


sieca rupees,’? upon a special trust, for the benefit of Mrs Elizabeth Mary —— 


Burgh, the widow of his late partner John Burgh, deceased, during. her . 


life, and, after her death, for her children. ‘ But I bequeath this legacy,” 
continued the testator, “on this express condition, that the said Elizabeth 
Mary Burgh, her heirs, executors, and administrators, do and shall permit 
John Palmer (one of my executors hereinafter and hereinbefore mention- 
ed), his heirs, executors, administrators and assigns, to retain quiet posses- 
sion of the moiety or half-part of a large, three story, upper-roomed house 
and premises, situate in the Loll Buzar, Calcutta, and which moiety or 
half-part he purchased from me as executor and trustee, and from Mr Wil- 
liam Johnson and Alexander Colvin, executors, of the said John Burgh, 
deceased, fora sum of money considerably more than it was worth, with 
the view of benefiting the estate of the said John Burgh, deceased: and in 
casé the said Mrs Burgh, her heirs, executors, or administrators, should, 
under the pretence of dower, or any other pretence whatever, be induced 
to trouble the said John Palmer in the quiet possession of the said moiety 
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or half part of the said house in the Loll Buzar, I do hereby give and be- 
queath the said sum of 30,000 sicca rupees to the said John Palmer, as a 
recompense for the expense and trouble he may be put to in defending his 
right to the moiety or half-part of the before-mentioned premises; and I 
request that my executors and executrix, before they invest the said sum 
of 30,000 sicca rupees for the use of the said Elizabeth Mary Burgh and 
her children, will call upon her to execute such papers or deeds as may 
preclude the possibility of the said John Palmer being disturbed in the pos- 
session of the moiety or half-part of the said premises, or any part of the 
said moiety, either by herself, her heirs, executors, administrators or as- 
signs; and if the said Mrs Burgh should refuse to sign such papers, I do 
_ then direct my said executors and executrix, immediately upon such refu- 
_ gal, to pay the said legacy of 30,000 sicca rupees to the said John Palmer;. 
and I do hereby declare, in the eventof such refusal, that the bequest here- 
-in-before made to the said Elizabeth Mary Burgh, and her children after 
her death, shall be nulland void. And whereas I am possessed of the other 
moiety (saving and except one eighth part of the said moiety, sold to my 
partner John Caulfield), of the said upper-roomed house and premises situ- 
ated in the Loll Buzar as aforesaid, and in which an agency business is 
carried on by myself, the said John Palmer, and the said John Caulfield, 
under the firm of Barber, Palmer, and Co., Ido hereby give, devise, and 
bequeath my said moiety of the house, ground and premises (save and except 
the eighth part of the said moiety, sold to John Caulfield as aforesaid), to the 
said John Palmer, his heirs and assigns for ever.” The testator then gave 
an annuity of 50/. a year to his brother, and a small annuity toa servant, 
and bequeathed the residue of his property to his mother; and he appointed 
John Belli, Charles Cockerell, John Palmer, and Mrs Eliza Stuart Belli, 
his executors and executrix. 

In January 1799, the testator, when on the eve of departing for Eng- 
land, made a codicil to his will, which contained the following bequest: —«< I 
give and bequeath to my friend and partner, John Palmer, one of my execu- 
tors named in the foregoing will, (in addition to the sum of 100,000 sicca 
rupees therein bequeathed him, also the estate of Loll Buzar, and the con- 
ditionla legacy of 30,000 sicca rupees), the furthur sum of 200,000 sicca 
rupees.”” 

At the time of Mr Barber’s death, Mr Melli and Palmer were, but Mr 
Cockerell was not, in Bengal. ‘The greater part of the assets of the testator 
were then in the hands of a mercantile house, in which he had been, and 
Mr Palmer still was, a partner. These assets were afterwards collected 
by Palmer, as one of the executors; and, in passing his accounts in a suit 
instituted in England fer the administration of the estate, he claimed com- 
mission at five per cent, on the whole amount which had come into his 
hands. This claim was resisted by the persons beneficially interésted in 
the residue; and, various proceedings having taken place, the Vice-Chan- 
cellor, by an order dated the 23d of June 1821, directed a reference to the 
Master to Inquire, whether, according to the course of the court in India, 
an executor, who is also a legatee, but has his legacy given to him not in 
the character of executor in India, is entitled to commission, at the rate 
of five per cent, for collecting the estate of a testator in India; and in case 
he should find in the affirmative, then he was to inquire whether Palmer 
was entitled to such commission upon the receipt of such part of the tes- 
eer ene for the payment of his own legacies or any 

; also whether he was entitled to such commission 
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in respect of so much of the testator’s estate as, at the time of his death, 
consisted of money, or securities for money, in the hands of Palmer and 
his co-partners in trade in India, or any or either of them, with liberty to 
state any special circumstances, 

The Master, proceeding on an opinion of Mr Serjeant Spankie, late ad- 
vocate-general at Calcutta, whith the parties agreed to receive as evidence, 
found, that, according to the course of the court in India and the usage 
there, anexecutor, who was also a legatee, but had not his legacy given to 
him in the character of executor in India, was entitled to a commission, at 
the rate of five per cent, for collecting the estate of the testator in India, on 
all sums received by him, and with which he was chargeable in his account 


of assets, without distinction as to the same being necessary for the pay- ned 
ment of legacies or debts, or otherwise, and without regard to the circum- _ 
stance, when it occurred, that such assets had arisen from debts due to the i 
testator from a mercantile house in which the executor himself was a part- 
ner, and for which he was liable as such. . The Master was, therefore, of — 


opinion, that Palmer was entitled to the commission which he claimed. 

Palmer presented a petition for the confirmation of the report; some of 
the parties interested in the residue presented a cross petition, which, 
without resisting the confirmation of the report, prayed a declaration, that 
the allowance of the commission as claimed, though it might be according 
to the course of the court in India, was contrary to the rules of the Court 
of Uhancery, and, therefore, that Palmer, having received the legacies be- 
queathed to him by the testator, was not entitled to the commission. 

The Vice-Chancellor, by an order made on both petitions, confirmed, 
(1 Sim. 28,) the report, and declared, that Palmer was entitled to commis- 
sion, at the rate of five per cent, upon all the assets, without distinction, 
collected or to be collected by him in India, including debts due to the 
testator from, and money in the hands of, him and his partners. (a) 


(a) The judgment of the Vice-Chancellor was to the following effect:— 

Though our settlements abroad have, generally speaking, adopted the English law in the ad- 
ministration of assets, local circumstances, and motives of policy derived from those local cir- 
cumstances, have occasioned some partial changes; and upon that principal it is, that, in order 
to induce proper persons to accept the office of executor, the courts in India have adopted a 
rule unknown in this country, by permitting an executor to charge a commission upon the 
amount of assets collected by him in India. If assets collected in India come to be admin- 
istered, not in India, but by the courts in England, the courts here are of necessity bound to 
follow that rule of policy which has been adopted in India; and if, in the event of the accounts 
having been passed in India, the executors would have been entitled to a commnission of five per 
cent, it would be the height of injustice to withhold that allowance, because the accounts hap- 
pened to be passed in this country and not in India. It has, therefore, been long established, 
that the courts here must follow that peculiarity in the law of India, and that executors, in pass- 
ing their accourts in this court, shall, in respect of assets collected in India, be allowed the 
same commission which would have been allowed them there. 

Mr Palmer, one of the executors, resided in India, and collected a large portion of assets 
there. When this suit was instituted, Mr Palmer, who is a co-defendant, for some time did 
not appear to it, and, according to my recollection, it was only at alate stage of the proceed- 
ings that he became an accounting party. At the hearing of the cause as it regarded Mr 
Palmer, I was of opinion that this court must follow the law of India, and I directed an inquiry, 
whether an executor, having a legacy, but not in his character of executor, was or not entitled 
to commission, according to the course of the court of India. That order was afterwards re- 
heard upon the specialties of the case, not upon the idea that Mr Palmer took his legacy in the 
character of an executor, and that it was, therefore, intended by the testator to be his only 
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- Against this order the parties beneficially interested in the residue pre- 


sented an appeal. 
Originally three points had been raised: First, that Palmer took his 


compensation for the trouble of the office. The peculiarity of the case was this (and a remarka- 
ble peculiarity it was),—that a great portion of the testator’s property was embarked in an 
agency house in Calcutta, in which he was a partner jointly with Mr Palmer and Sir Charles 
Cockerell; and, though by the course of the courts of India, an executor, generally speaking, 
would be allowed a commission of five per cent in respect of the collection of assets in that coun- 
try, yet it was a matter for consideration, whether he was entitled to that compensation, when 
those assets were, at the testator’s death, in his own possession.. Under the peculiar circum- 
stances which exist here, with a view to that specialty and to another point which, I suppose, 
was urged in argument at the time, namely, whether an executor was entitled to commission on 
assets for the payment of his own legacy, I varied the order, by putting these two cases spe- 
cially to the Master, directing him to inquire, whether, according to the course of the courts in 
India, an executor, having a legacy given to him, not in the character of an executor in India, 
was entitled to commission upon assets, which were to pay his own legacy; and also, whether 
he was entitled to such commission upon assets in the hands of the mercantile house in which 
the testator and two of the executors were partners. ‘The Master has made his reportin the form 
which has been read. 

Now, on the part of the next of kin who are affected by the decision of the Master, a petition 
is presented, not impeaching the Master’s finding, but insisting, that, notwithstanding this find- 
ing, Mr Palmer is not entitled te commission. There is no dispute, therefore, on the part of 
those who resist the order, that the Master has most correctly fourd the fact; nor can there be 
any such dispute, because all the parties have expressly agreed that Mr Serjeant Spankie’s opi- 
nion is to be received as evidence cf the law of India. It is in fact the only evidence tendered 
by any of the parties, and it is, therefore, an express admission by all, that, for the purposes of 
this inquiry, at least, they will adopt Mr Serjeant Spankie’s opinion, as correct evidence of the 
Jaw of India, and will be bound by.it. 

The courts in this country, adopting, as they were in justice bound to do, the rule which pres 
vailed in India with respect to allowances to be made to executors, have been called on to con- 
sider a case, in which the will gave a legacy specially to an executor in respect of his trouble in 
the execution of his duty as executor. The question there was, not what wa’ the law of India, 
but what was the intention of the testator in the expressions used by him as applied to the law 
of India; and the court could not do otherwise than hold, that the testator meant that the lega- 
cy, which was expressly given for the care and trouble of the executor in the performance of 
the duties of that office, should be received by him as a compensation. The executor, there- 
fore, had his election, either to take or to renounce the office; but if he accepted the office, he 
was bound to perform the duties. The expressions of the will were considered to be a declara- 
tion of the intention of the testator, that the executor, accepting the office, should be excluded 
from the commission to which the law of India would have entitled him, and that he could claim 
nothing more than the legacies which the testator had expresced to be a sufficient compensation 
for his trouble in performing the duty of executor. 

It is said in this case, that the same principle applies to these legacies, and that they are given 
to Mr Palmer as executor, and, therefore, as compensation for the performance of his duty in 
that office; and that he must of necessity be confined to that remuneration wich the testator 
has thought fit to provide. The question is, whether it does appear upon the face of this will, 
that the testator meant that Mr Palmer, in respect of his trouble as executor, should be eonfined 
to the particular legacies which he has here given him. 

There is only one judge who has adopted the opinion broadly, that a legacy given to an ex- 
ecutor was to be considered as given on an implied condition, and that he could not take the 
legacy without taking upon himself the duties of the office. Even the judge who expressed 
that opinion, never carried it the length of a decision; for, in Read v. Devaynes, the point ulti- 
mately was not decided. That case in truth was one which might well warrant strong express- 
ions of doubt on the part of the judge: but those expressions of doubt induced the executor to 
take upon himself the office, and thereby put an end to the question. 
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legacies as executor, and, therefore, was not entitled to any commission: 
Secondly, that he could not be entitled to commission on the assets applied 
in payment of legacies given to himself: Thirdly, that he was not entitled 
to commission on that portion of the assets which was in the hands of him- 


I had occasion to consider this subject lately; and my opinion, after considering all the cases, 
was, that, prima facie, when a testator gives a legacy to a person whom he appoints executor, 
and it does not appear that he had other motives in the bequest, it shall be intended that the 
legacy has a reference to the office, and that the benefit has been extended to him in respect of 
the trouble imposed on him, and that it lies upon the executor to show, by the language of the. 
will, that the testator had other motives in the gift than merely the character of executor. 

Now, let us read this will and see, whether any person can believe that it was the intention 
of the testator to give these legacies to Mr Palmer in respect only of his character of executor. 
The first bequest to Mr Palmer is in these words:—“I give and bequeath unto my friend and 
partner John Palmer, of Calcutta aforesaid, Esq. the sum of 100,000 sicca rupees, to be paid to 
him after my death, as soon as conveniently may be.’? Now, because Mr Palmer is afterwards 
named one of the executors, I must, according to the argument for the cross petition, assume, 
that this gift is given to him expressly in that character. Such a construction is, to say the 
least, extremely inconsistent with the expressions of the testator, who calls Mr Palmer “my 
friend and partner,” classes him among his friends, and gives hirn this legacy without any refer- 
ence, in words, to the character of executor. He proceeds, “I also give and bequeath to the 
said John Belli, Charles Cockerell, John Palmer, Mrs Eliza Stuart Belli, my executors and exe- 
cuirix hereinafter named, and to the survivors, the sum of 30,000 sicca rupees,” upon certain 
trusts, for a Mrs Burgh: but he adds, that she is not to be entitled to this legacy, unless she 
confirms the title of Mr Palmer (the same gentleman who is supposed to be no object of the 
testator’s bounty, except in his character of executor) to a moiety of a certain house which had 
been sold to Mr Palmer under particular circumstances. This, in truth, therefore, is a legacy 
rather to Mr Palmer than to Mrs Burgh. The testator proceeds, in the next place, to give the 
other moiety of the same house, which was his the testator’s own property, to Mr John Palmer 
and his heirs. Mr Cockerell has no legacy. Mr Belli and Mrs Belli, though both are named 
executor and executrix, do not each take a legacy; but 100,000 sicca rupees are given to Mr 
Belli, if he survives the testator, and, if he does not survive him, to Mrs Belli. 

Can it be said, therefore, upon reading the whole of this will, that the testator, in his gifts to 
Mr Palmer, had in contemplation the character of executor only; these gifts being much greater 
than those given to the other persons who are appointed executors, and one of these persons 
having no gift whatever given to him. Gifts to persons simply in their character of executors 
would naturally be equal,-because the trouble is equal to all. Mr Belli was resident in India, 
where Mr Barber resided; and, therefore, the slight circumstance of Mr Cockerell’s happening 
not to be in India, cannot, in construction, make the least difference. 

The codicil is in these words: ‘* Whereas, I, Charles Barber, of Calcutta, at Fort William in 
Bengal, being about to depart for England, do, by this my writing, which I declare to be a co- 
dicil to my foregoing will, and direct to be taken as part thereof, give and bequeath to my friend 
and partner, John Palmer, one of my executors named in the foregoing will, in addition to the 
sum of 100,000 sicca rupees therein bequeathed him, also the estate in the Loll Buzar, and the 
conditional legacy of 30,000 sicca rupees, the further sum of 200,000 sicca rupees.” Here he 

_ does not’give a farthing to the other executors or the executrix named in his will; and thus he 
leaves them and her imperfectly provided for, in comparison with the amount of the gifts to Mr 
Palmer. 

For these reasons I am of opinion, that this will and codicil furnish clear and decisive evi- 
dence, that the testator, in his bounty to Mr Palmer, regarded him not simply in the character 
of executor, but in the character of a near and dear friend, whom he considered as a special ob- 
ject of his regard. I feel myself bound, therefore, to declare, that he is entitled to commission, 
according to the course of the courts in India, on all assets collected by him in that character, 
including the assets which were applied in payment of his own legacies, and those which were 
in the hands of his mercantile house. 4 
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self and his partners at the testator’s death. On the appeal the first point 
was principally argued; the others were merely alluded to. 

Mr Sugden and Mr Bethell, for the appellants. The report of the 
Master stated only the proposed law and custom of India with respect to 
an executor, to whom a legacy is given not in the character of an ex- 
ecutor. That law and custom do not apply to the present case; for, by 
the law of England and the rules deduced from the decisions of the judges 
in this court, Palmer took his legacies as executor. 

A legacy may be given to a person, who is named executor, by such 

_words as will render it independent of that character, and will entitle the 

individual to receive it, whether he proves the will or not. But, prima 
facie, a legacy to an executor is considered as given to him in that charac- 
ter; the testator is presumed to have had the office and the benefit in his 
contemplation at the same time, and to have intended the legacy as a 
compensation for the discharge of the duties of the office; and, therefore, if 
the executor does not prove the will, he cannot claim the legacy. In 
Read v. Devaynes, 2 Cox, 285; 3 Bro. C. C. 95, the testator said, “I 
appoint Devaynes and Smith executors of my will, desiring them to accept of 
100/. each, as a mark of my gratitude for the friendship they have shown 
me.”? Smith, in his answer, said, he had not proved the will, and did not 
ever mean to prove it, but claimed the legacy. Upon the hearing Lord 
Alvanly held, that he could not have the legacy, unless he proved. The 
same doctrine was followed in Abbot v. Massie, 3 Ves. 148. ‘* You must 
find,’’ says Sir William Grant, in Stackpoole v. Howell, 13 Ves. 420, 
“¢ circumstances to show that the legacy was intended for the executor in 
a distinet character; otherwise the presumption prima facie is, that it is 
given to him as executor.”” In Dix v. Read, 1 Sim. and Stu. 239, Sir 
John Leach has said, ‘“‘ prima facie, legacies to executors are considered 
as annexed to the office, and they are to show circumstances to repel the 
presumption.” Palmer, therefore, could not have claimed his legacies, 
unless he had proved. Having proved in order to entitle himself to the 
legacies, he was bound to discharge all the duties of an executor, and can- 
not demand further compensation for services, which the testator has 
purchased at an enormous price. In Chetham v. Lord Audley, 4 Ves. 72, 
which established the rule allowing to an executor,who was passing his 
accounts in this court, commission on assets collected by him in India, it 
is quite clear, that Lord Rosslyn had no conception that commission could 
be claimed, where a legacy was given. ‘¢ I think the appointment,” 
says that judge, 4 Ves. 75, ‘¢of an executor in India, no legacy being 
given to him, is the appointment of an agent for the management of the 
estate.’ 

If the legacies are held to be given to Palmer in his character of execu- 
tor, they must be regarded as a remuneration for his trouble, in the same 
manner as if the testator had said so in express words: and in Freeman wv. 
Fairlie, 3 Mer. 24, it was decided, that an executor, who has a legacy for 
his pains and trouble, is not entitled to commission on assets collected by 
him in India. i 

Mr Pepys and Mr Walker, for Palmer. Read vw. Devaynes can scarcely 
be regarded as an authority; for, as Smith proved, it was not necessary to 
decide the question; and there is no case which goes the length of the 
dicta there attributed to the judge. In the other cases which have been 
cited, there were circumstances which are not to be found here; and we 
here find circumstances which did not exist in them. The whole will 
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manifests a strong personal regard for Mr Palmer: it was the individual, 
and not the executor, who was the object of the testator’s bounty: Mr 
Palmer is not treated like the other executors, nor is he spoken of in the 
Same terms. ‘ 

Mr Cockerell, for other parties. Mr Sugden, in reply. Palmer is 
unquestionably mentioned by: the testator as his “¢ friend and partner;”” but 
Mr Belli and Mrs Belli are also described as ‘¢ friends,’’ and it would be 
new doctrine to say, that such a phrase is sufficient to show that a legacy, 
given to an executor, is not given to him in his character of executor. In 
Read v. Devaynes much stronger words occurred; for there the testator 
requested his executors to accept the legacies as a mark of his gratitude 
for the friendship they had shown him. Even strong expressions of re- 
gard and confidence have little or no weight in a question like this; in fact, 
no words can express regard and confidence more unequivocally than the 
mere appointment of a person to be executor. As for the argument drawn 
from the number and amount of the benefits given to this executor, the 
fair inference from that circumstance ought to be directly the contrary. 
Is it conceivable that the testator, after having given so large a proportion 
of his assets to this executor, should have meant him to exhaust the small 
residue under the name of commission? 


The Lory Cuancettor. It strikes one at first, that, where a large sum 
is given to a person who is appointed executor, the testator could scarcely 
mean him to have the money, if he did not take the office. The old rules 
of Jaw on these matters were very well settled, and they will be found in 
the case before Lord Alvanley—a judge, of whom I may observe, that he 
was seldom wrong in saying what was the law, though he sometimes had 
a difficulty in explaining why it was law. One rule was, that, if A. B. 
was named executor and had a legacy given to him, he should not have 
the legacy, if he did not take the office: or, if he had a legacy which was 
stated to be given him for his care and pains, then, too, he was bound to 
take the office. So also there was originally an extremely simple rule 
with respect to the rights of executors and next of kin; for the eld doctrine 
was, that, if an executor had a legacy, he was a trustee of the residue (if 
it was not disposed of) for the next of kin. But these rules have been 
frittered down, and have given way to questions of construction upon the 
effect of the whole instrument and every part of it; questions on which 
two individuals may very fairly differ. 

Now itis said that we are not to look at the plain fact, that a legacy is given 
to the person appointed executor, and thence to deduce the consequences, 
but that we are to look to the whole will, in order to come toa conclusion 
as to the effect of that gift, and that it is by comparison of the mode in which 
the testator has given to this executor, with the mode in which he has given 
to others, and with the expressions which he applies to him and them res- 
pectively, that we are to determine, whether the gift to the executor in this 
case shall fall within the rule. I wish we could get back tothe old simple ~ . 
rule; but I fear it is now too late. 

The case depends entirely on the question, what was the meaning of 
the testator in appointing Mr Palmer his executor and giving him these 
legacies? for, if this gentleman would not have been entitled to the lega- 
cies unless he proved the will, he cannot be entitled to the commission. 

Vou. Ill.—2 G 
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Lord Eldon’s final judgment (communicated to the parties in writing, 
after he retired from office) was in the following words : ; 

‘¢ Taking the declaration(a) in the order of 1821 not to require to be 
appealed from, the question then is, whether the gifts to Palmer are to 
‘him as executor ; and, if not, whether, as to commission, the rule of the 
court here is to adopt the rule of the Indian courts as reported. I think it 
very unfortunate that the court should have established the distinctions to 
be found in the cases ; but, such having been made, they must now be 
acted upon ; and I cannot satisfy myself that the Vice-Chancellor’s judg- 
ment is wrong, or ought to be reversed, as to either point.” 


Browne v. Carr and others. 


2 Russell, 600. 


January 18, 1827.—A creditor, pending an action on a guarantee against a surety who contests 
ne the question of his liability, proves the debt under a commission of bankrupt against the prin- 
cipal debtor, and, by his signature, enables the bankrupt to obtain his certificate, though the 
_ > surety had given him notice not to sign it; the surety is not thereby discharged from his lia- 
bility on the guarantee. 


THE defendants were silk merchants, with whom one Barber was in 
the habit of dealing : and Browne, the plaintiff, on the 11th of February 
1825, gave them a written guarantee, in the form of a letter, by which, in 
consideration of their giving Barber a current credit for silk from that 
date, he undertook, in the event of Barber’s failure, to make good any 
deficiency or loss, not exceeding the sum of 400/., which they might 
thereby sustain. They supplied Barber with silk from time to time; and, 
he not having paid his acceptances when due, they, in Trinity Term 1826, 
commenced an action, on the guarantee, against Browne. ‘This action 
Browne resisted on the ground that the defendants, before and at the time 
when the guarantee was given, as well as subsequently, had acted in such 
manner as to deprive them of any claim against him. 

Barber having been declared a bankrupt, the defendants, on the 3d of 
June, proved under the commission the amount of the debt due to them, 
and for which they had brought the action on the guarantee. Shortly 
afterwards, and pending the action, Browne, by his solicitor, gave them 
formal notice pot to sign the certificate of the bankrupt, and warned them, 
that, though he did not admit his liability as surety, he would, if they 
signed the certificate, hold himself altogether discharged. Notwithstand- 
ing this intimation, they, after issue joined in the action, but before trial, 

Signed the certificate, which, without their signature, the bankrupt could 
not have obtained ; and the certificate was duly allowed. In November 
the action was tried, and a verdict was given against Browne. 

Browne then filed his bill for an injunction to stay execution; and, upon 
an ex parte application, supported by affidavit, an order was made by the 
Vice-Chancellor, that, upon paying the sum of 475/. 18s. 2d. into court, 


(a) The order of June 1821, mentioned in the petition, did not contain any declaration. 
(Reg. Lib. 1826. A. folio 2489). ‘ Declaration” is perhaps a clerical error for ** direction.” 
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the defendants should be restrained from suing out execution till answer 
and further order. (a) 

December 18.—Afterwards the defendants moved to dissolve the injune- 
tion, on the ground that it must have been obtained by a surprise upon 
the court, and was altogether irregular, inasmuch as the plaintiff could 
have no right to any injunction except the common injunction. 

The Vice-Chancellor was of opinion that the injunction had issued im- 
properly; but, as the 4752. 18s. 2d. had been paid in to the credit of the 
cause, the order, which he made, was, that the money in court should be 
paid to the defendants, that the plaintiff should also pay to them the costs 
of the application, and that the injunction should be continued till further 
order.(d) 
_danuary 18.—The answer being filed, the plaintiff moved before the 
Lord Chancellor that the order of the 18th of December might be discharg- 
ed or varied, and that, upon the merits disclosed in the answer, the in- 
janction might be continued, and the 475/. 18s. 2d. laid out in the pur- 
chase of three per cent consolidated bank annuities; or that, upon the merits 
disclosed in the answer, another injunction might be awarded, to restrain 
the defendants from-issuing out execution in the action, and that the money 
might be invested to the credit of the cause. 

Mr Heald and Mr Anderdon, in support of the motion. It is admitted, 


that the defendants, disregarding the notice given to them by Browne, and 
in opposition to his expressed desire, signed the certificate of Barber, who” 


was thereby enabled to obtain his certificate. By that act, they mate- 
rially altered the situation in which the surety stood, and deprived him of 
powers and rights over the principal debtor, which would otherwise have 
remained to him. The surety must therefore be considered as released, 
on a principle analogous to that on which the surety is holden to be dis- 
charged, if time be given, without his consent, to the principal debtor. 
If it was the intention of the defendants to enforce their claim against 
Browne, they were bound to consider themselves as trustees for him of 
the proof which they made under the commission, and to deal with it ac- 
cording to his direction. The circumstances of the case afford a ground 
for equitable interference; perhaps they might have some effect on the 
legal rights of the parties; but, as they did not occur till after issue had 
been joined, Browne could not have the benefit of them on the trial of the 
action. 

Mr Horne and Mr Coombe, contra. The defendants have exercised 
a legal right in a legal manner. If Browne had paid the debt, he might 


have proved under the commission: until he paid the debt, he could have ' 


no pretext for interfering with the legal rights of the defendants under the 
commission against Barber. . 

The Lord Chancellor was of opinion, that no equity arose in favour of 
the plaintiff out of the conduct of the defendants in enabling the bankrupt 
by their signature to obtain his certificate. Upon the facts of the case,. 


and without regard to the form of the motion, the question must be view- _ 
, ed in the same way in which it would have been presented to the court, 


if the plaintiff had obtained the common injunction, and were now, upon 
the merits disclosed in the answer, showing cause against making absolute 
an order to dissolve nisi. Now, as it appeared that the alleged surety 
had been keeping the creditor at arms’ length at law, and did not during 


(a) Reg. Lib. 1826, A. 177—179. ‘(b) Reg. Lib. 1825, As 282. 


CASES IN CHANCERY. “251 


aFry | 


282 CONDENSED ENGLISH 


[Browne »v. Carr.} 


the action admit his character of surety, but was strenuously contesting his 
legal liability, the injunction must have been dissolved. As the law now 
stood, the surety might go in under the commission and prove; he had 
distinct and independent rights of his own; and, if he did not choose to 
take the course which would enable him to assert these rights, he could 
not expect aid from a court of equity. On the whole, there was no such 
equity as that on which the plaintiff had relied; and the defendants were 
entitled to the benefit of their, judgment. 


His Lordship does not think fit to make any order upon this motion; 


but doth order, that the plaintiff do pay to the defendants the costs of this 
application. 


Reg. Lib, 1826. A. 323. 


Morris v. M‘Neill. 


2 Russell, 604. 


March 10, 1827.—In a suit for specific performance by a vendor, a writ of ne exeat regno ought 
not to issue against the purchaser, unless the court deems it quite clear that there must bea 
decree for the specific performance of the contract. 


THE bill, praying specific performance, was filed by a vendor against 
a purchaser, who had taken possession of the property which was the sub- 
ject of the contract, and had continued in possession, and received the 
rents, after the abstract of title was delivered. The defendant, who for 
some time had been resident at Boulogne, had lately come to England, and 


"was about to return to France; when’ the plaintiff, on affidavit and a cer- 


tificate of the filing of the bill, obtained a writ of ne exeatregno against 
him, marked for the sum of 3000/., the amount of the purchase-money. 
The defendant now moved that the writ might be discharged. 

Mr Shadwell and Mr Spence, in support of the motion. It is impossi- 
bie, in this case, to say that there is a debt certainly due from the defendant 
to the plaintiff. The vendor may not be able to show amarketable title; and 
itis by no means clear that the title has been accepted; for the acts, which 
are here relied on as having amounted to acceptance of title, were done 
before the purchaser knew what the title was. While the merits of the 
demand made by the plaintiff are thus in doubt, he has no right to the 
assistance of this writ. Raynes v. Wise, 2 Mer. 472; Boehm v. Wood, 
1 Turn. and Russ. 332. 

Mr Hart and Mr Koe, contra. The defendant has had a substantial 
part of the benefit of the contract; and there is every probability, if nota 
complete certainty, that he will be decreed to performit. The facts which 
are sworn to make a strong case of acceptance of title; and, even if he 
could enter into the question of title, why is the court to presume that a 


' good title cannot be be made? If the writ is discharged, the plaintiff is 


deprived of all remedy; for it will be useless to incur the expense of pro- 
ceedings which can never be made effectual. 


The Lorp Cxancettor. The facts of this case, and the transactions 
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between the parties, do not go that length which authorizes me to say, that 
I cannot have a rational doubt, whether there shall or shall not be a spe- 
cific performance of the contract; and unless the court make it out to be 
quite clear, that there must be a specific performance, it cannot grant the 
writ of ne exeat regno. ‘The writ must be discharged. 


Lefroy v. Lefroy. 
2 Russell, 606. 


March 28, 1827.—Biddings opened on the application of a person who 
was present at the sale, though the advance offered was less than five per 
cent on the price. 


Deacon v. Deacon. 


2 Russell, 608. 
April 7, 1827.—Semble. It is illegal to publish part of a depending cause. 


AN ex parte injunction had been obtained to restrain a person, who 
had been appointed receiver and manager of a brewery, from acting in that 
capacity. In opening a motion to dissolve the injunction, Mr Heald and 
Mr Knight complained, that great injury had been done to their client by 
the circulation, in the neighbourhood where he lived, of a newspaper con- 
taining an ex parte statement of the case. 

The Lord Chancellor stated, that, when he came into Westminster Hall, 
it was clearly understood to be the law, that part of a depending cause 
was not to be published; and no lawyer could have been found, who would 
have entertained a contrary opinion. If such was the law then, I know 
not, continued he, by what authority it can have been changed, if changed it 
has been. But, however contrary to law such proceedings may be, I can 
take no notice of them, except on a complaint regularly made. 


Hill »v. Reardon. 


2 Russell, 645. 


June 29, 30; July 31; August 26; September, 1826. Feb. 6, 7, 28; March 9; April 21, 28, 1827. 
—Under the conventions with’France for indemnifying British subje¢ts for the confiscation of 
their property by the French revolutionary government, and the act of the 59 Geo. III. c. 31, 
compensation for an estate, and the movable property on if, was awarded by the commission- 
ers to A., as executor and residuary legatee of B. A bill was filed by one of the co-heiresses of 
the wife and children of B., all of whom had died during his lifetime, alleging, that, by the then 
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existing laws of France, the will of B. was inoperative, and that a moiety of the property did 
not belong to him, but to his wife, from whom it had descended to the children, and from them 
to the plaintiff and another person, co-heiress with her, and claiming for such co-heiresses a 
moiety of the compensation. No claim had been duly made before the commissioners in 
respect of-the alleged title, which the plaintiff sought to enforce, neither had there been any 
discussion before them as to that title, but the facts, out of which it arose, were disclosed or 


alluded to in the proceedings which led to the award: Held, that, under such circumstances, ~ 


the Court of Chancery would not interfere to relieve the plaintiff. 

Where a person, in whose favour an adjudication under these conventions has been made by the 
commissioners or the privy council, is affected by a trust or by fraud, the court has jurisdiction 
to enforce the trust or relieve against the fraud. : 

Semble. These conventions and treaties, and the act for carrying them into effect, do not exclude 
the jurisdiction of a court of equity to examine and enforce equities attaching upon the 
compensation in the hands of the person in whose favour the award of the commissioners. 
has been made. 


BY the fourth additional article of the definitive treaty of peace between 
Great Britain and France, signed at Paris on the 30th of May 1814, itis 
provided, “that, immediately after the ratification of the present treaty of 
peace, the sequesters, which, since the year 1792, may have been laid on 
funds, revenues, debts, or any other effects of the high contracting parties, 
or their subjects, shall be taken off.” : 

«¢ The commissioners, mentioned in the second article, shall undertake 
the examination of the claims (creances) of his Britannic majesty’s sub- 
jects upon the French government for the value of the property, movable 
or immovable, illegally confiscated by the French authorities; as also for 
the total or partial loss of their debts or other property, illegally detained 
under sequester since the year 1792.” 

Another convention between Great Britain and France was signed on 
the 20th of November 1815, the first article of which provided, «that the 
subjects of his Britanic majesty having claims on the French government, 
—who, in contravention of the second article of the treaty of commerce(a) 
of 1786, and since the Ist of January 1793, have suffered on that account 
by the confiscations or sequestrations decreed in France,—shall, in con- 
formity to the fourth additional article of the treaty of Paris of the year 
1814, themselves, their heirs or assigns, subjects of his Britannic majesty, 
be indemnified and paid, when their claims shall have been admitted as 
legitimate, and when the amount of them shall have been ascertained, ac- 
cording to the forms and under the conditions hereinafter stipulated.” 


(a) The second article of the treaty of commerce of 1786 was as follows:—* For the future 
security of commerce and friendship between the subjects of their said majesties, and to the end 
that this good correspondence may be preserved from all interruption and disturbance, it is con- 
cluded and agreed, that, if at any time there should arise any misunderstanding, breach of 
friendship, or rupture, between the crowns of their majesties, which God forbid, (which rup= 
ture shall not be deemed to exist, until the recalling or sending home of the respective ambas- 
sadors, and ministers), the subjects of each of the said parties, residing in the Gominions of the 
other shall have the privilege of remaining and continuing their trade therein, without any man- 
ner of disturbance, so long as they behave peaceably, and commit no offence against the laws 
and ordinances; and in case their conduct should render them suspected, and the respective 
governments should be obliged to order them to remove, the term of twelve months shall be 
allowed them for that purpose, in order that they may remove with their effects and property, 
whether entrusted to individuals or to the state: at the same time, it is to be understood, that 
this favour is not to be extended to those who shall act contrary to the established laws.”? 


a 
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_ In the following articles periods were fixed, within which all claims 
_- were to be brought forward, and forms, to be observed in investigating 
them, were prescribed. Claimants were required to produce, first, the 
deed of purchase proving their proprietorship; and, secondly, the acts 
proving the facts of the sequestration and confiscation against themselves, 
their ancestors or assignors: but, in default of proofs in writing, the com- 
missioners were authorized to proceed on such other evidence as they might : 
judge sufficient. A commission was to be institituted for carrying the ~~ 
convention into effect; and a fund was set apart in the great book of the © 
public debt of France, for the payment of the claims which the commis- 
sioners should allow. 5 3 
Subsequent conventions added to the fund, and made some alterations 
in the mode of adjudicating on the claims. _ Commissioners of liquidation 
were duly appointed by his majesty to carry these conventions into effect; 
and they caused to be inscribed in a register the names of all the claimants* 
who presented themselves within the prescribed period. Commissioners 
of deposit were also named, to receive from the French government the 
inscriptions of the rentes. = 
In 1819, an act of parliament was passed (59 Geo. III. c. 81.), intituled 
“ An act) to enable certain commissioners fully to carry into effect several 
conventions for liquidating claims of British subjects and others against 
the government of France.” The first section enacted, ‘that, in order 
to enable the commissioners of liquidation, arbitration, and award to com- 
plete the examination and liquidation of the claims of such persons who 
shall have caused their names and claims to be duly inserted in the herein- 
before mentioned register, it shall and may be lawful for the said commis- 
sioners, and they are hereby authorized and empowered, according tothe ~ 
mode and form which has hitherto been observed, &c., to apportion, divide, 
and distribute the several sums of money stipulated, by the said several 
conventions, tobe provided by France, and to order the same tobe paid to |. > 
and among the said claimants, whose names are duly entered in the said 
register; and, where such claimants shall have been or shall be ad- 
judged to be entitled to the whole or any part of their demands, to 
pay the sum adjudged to be due to them in full, if the sum received, 
and still to be received for that purpose from the French government, 
shall be found sufficient for the payment in full of all the claims which 
shall be adjudged to be within the true intent and meaning of the said 
several conventions, or any part, of them, or in part-payment thereof 
in rateable proportions, if the said sum shall be insufficient for the payment : 
of such claims in full; and that such payment in full or in part, and any re- 
jection of any such claims as shall by the said commissioners, or on appeal 
to his majesty in council, in manner hereinafter mentioned, be adjudged 
not to be within the true intent and meaning of the said conventions, or 
_ any of them, shall be respectively final and conclusive, and shall be held 
to be a full and entire discharge of the French government, and of his 
majesty’s government, from any demands in respect of any claims falling 
within the object, and true intent, effect, and meaning, of the said conven- 
tions, or any of them, and which have been inserted in-the said register, 
during any period allotted for that purpose by the several conventions.” 
The tenth section provided, ‘¢ that, if any claimant or- claimants: shall 
be dissatisfied with any award, judgment, determination, or order of the 
said commissioners, on his, her, or their claims, on any point or points, 
which, according to the regulations in this act contained, shall be a fit sub- 
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ject of such appeal, it shall be lawful for such claimant or claimar ts, or for uf 

his, her, or their agent or agents, duly appointed, respectively wifiertgee! L 
calendar months from the day on which such award, judgment, determi- — 
nation, or order, shall be made and notified to him, her, or them, t a : 
therefrom to his majesty in council,” subject to certain conditions; and “ that nf 
it shall be lawful for his majesty in council to hear and finally determine x 
such appeal.” an Me ak 

By the 15th section, it was further enacted, ‘‘ that, in case any dispute ~ 
shall arise between any parties interested in any such claims, and the com- 
missioners of liquidation, arbitration, and award, shall not be. ble to decide 
as to the person or persons legally entitled to receive the am r any part 
of the amount, of any claims adjudged or approved by them, or the compe- 
tency of such person or persons to give a valid and effectual receipt and dis- — 
charge for the same; then, and in every such case as aforesaid, it shall be 
lawful to and for the said commissioners of deposit, under the authority 
of his majesty’s principal secretary of state for foreign affairs, and of the 
commissioners of his majesty’s treasury, &c., or any three of them, to sell 
and dispose of any such part of any capital inscribed in the said great book 
of the public debt of France, in pursuance and for the purposes of the 
several conventions hereinbefore recited, not appropriated to any other 
claimants, as will be equal to the amount of any such disputed claims, and 
to transfer the proceeds of such sale to England, to the said commissioners 
of liquidation, arbitration, and award, for the purpose of being applied to 
the satisfaction of any such disputed claims: and it shall and may be law- 
ful for the said commissioners of liquidation, arbitration, and award, under 
the authority aforesaid, to order any part of any of the proceeds of any 
part of the said capital which may have been previously invested in ex- 
chequer-bills or other public securities, under the provisions in this act con- 
tained, as may be equal to the amount of any such disputed claims, to be 
sold: and, in either case, it shall be lawful for the said commissioners of 
liquidation, arbitration, and award, to direct that the sum or sums of money 
arising from any such sale shall be paid into the bank of England, in the 
name and with the privity of the Accountant-General of the High Court of 
Chancery, to be placed to his account, to the credit of the parties claiming 
to be entitled thereto, subject to the order, controul, and disposition of the 
said Court of Chancery; which said Court of Chancery, on the application, 
by motion or petition, of any person or persons making claim to such sum 
or sums of money, or any part thereof, shall be and is hereby empowered 
in a summary way of proceeding, or otherwise, as to the said court shall 
seem meet, to other the same to be laid out and invested in the public funds, 
or other securities bearing interest, and to direct the distribution thereof, 
and payment of the principal and interest thereof, according to the res- 
pective interests of the person or persons making claim thereunto, and to 
make such other order in the premises as to the said court shall seem just 
and reasonable.”’ 

The defendant, Mr Devereux, as representative of a Mr Fanning, caused 
three claims to be duly entered in the register kept by the commissioners; 
and, in support of these claims, he brought forward the following state of 
cicumstances. (@) 


(a) The Lord Chancellor, when the cause was heard before him, called for information as to 
the mode in which Mr Devereux stated his claims before the commissioners and the privy coun- 
cil. The printed cases for the appellants and respondents, used on the hearing of the appeal 


¥ 


am 


CASES IN CHANCERY. 287 
[Hill v. Reardon.) _ : . : 
In 1777, James Fanning, by birth an Irishman, purchased an estate call- 


~ ed Roche Talbot, situate in a district which was then part of the provinces 
_ of Maine and Anjou, but is now in the department of the Sarthe, in 


‘Franee. He resided there till February 1791, when the progress of the 


_ revolution induced him and his daughter to come to England; and, in 
_ September 1792, he was followed thither by his son. His wife had died 


in 1788. The local authorities having prevented the agents of the family 
from collecting the rents, the son, in November 1792, addressed a letter 
on the subject to the directory of the department of the Sarthe, in which 
he affirmed that Roche Talbot had been bought with moneys belonging en- 
tirely to his mother. In February 1793, the father, son, and daughter 
addressed to the French minister for foreign affairs a letter of remonstrance, 
on the injustice of excluding them from the income of the property; and 
circumstances were stated in the letter, from which it was manifest that the 
deceased Mrs Fanning had had, and that, after her death, her son and 
daughter had, an interest in the lands. Their remonstrances were unsuc- 
cessful; and the rents were collected by the functionaries of the public 
treasury. In September 1793, the National Convention made a decree 
for confiscating the property of all English, Irish, Scotch, and Hanoverian 
subjects: and, in the following Marsh, a small part of Roche Talbot was 
sold by the department of the Sarthe, and other portions of it at subse- 
quent periods; but the woodlands for the most part remained unsold. The 
son died unmarried and intestate, 1796; and the daughter died unmarried 
and intestate, in 1801. In 1804, Mr Fanning made his will, by which 
he gave legacies to some charities, and the residue of his property to De- 
vereux, and appointed Devereux and another person his executors. Mr 
Fanning died at Paris in August 1806, without leaving any issue him 
surviving. The will was not proved till 1817; and it was then proved by . 
Devereux alone. iol 

In 1814, Devereux, as executor of Fanning, claimed restitution of the 
unsold woodlands, as within the fourth additional article of the treaty of 
the preceding May: the British commissioners applied to the French 
authorities on the subject; and by the orders of the minister of finance, he 
was, in January 1815, putin possession of that part of theestate. Shortly 
afterwards, he was called upon by the public authorities to pay a sum of 
13,530 frances, as the amount of the duties which became payable on the 
successive devolutions of the woodlands. In estimating the duty, it was 
assumed that, upon the death of the mother, one fourth of the property had 
descended to the daughter, and another fourth to the son, as heirs of their 
mother; that, upon the daughter’s death, one fourth part of her interest 
went to her father, and the remaining three-fourths to her brother(a@); that, 
upon the brother’s death, one half of his share devolved to his father; 
and that the whole interest of the father had become vested in Devereux. 
The formal instrument, requiring payment of the duty, stated, that Mr 
Fanning had acquired the property ‘* dans sa communauté avec la dame 
son épouse,”’ and that Mr Devereux had been put in possession as heir 
and testamentary executor (héritier et exécuteur testamentaire) of Mr 
Fanning. 

Under these circumstances, Mr Devereux claimed compensation, first, 


before the privy council, were produced, and, in the course of the argument, were frequently 
referred to on both sides, 
(a) In fact, the brother died first. 
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for the amount of the immovable property which had been confiscated, 
with interest thereon; secondly, for the amount of the moveable property 
which had been confiscated, with interest thereon; thirdly, for the inter- 
mediate profits of the unsold woodlands, from the time when they were 
put under sequestration until the date of their restitution. 

The claims were investigated before the commissioners. The board, 


by their award dated the 12th of October 1819, found,——that, in 1776, Mr — 


Fanning obtained letters of naturalization and nobility in France, and was 
~ accustomed to use the title of «¢ Comte de Fanning;”’ that afterwards, in 
the year 1777, he and his wife bought the estate of Roche Talbot; that, in 
the month of November 1791, his property was sequestered, on the ground 
of the emigration of himself and of his daughter, and the greater part of 
the estate of Roche Talbot was afterwards sold as the property of an emi- 
grant; that, after the treaty of 1814 between England and France, the se- 
quester was taken off by the French government from so much of the 
property as remained unsold, and that portion of it was restored to Mr 
Devereux; but that the former British commission was not then aware 
that Mr Fanning had become a naturalized subject of France, that fact 
not having transpired till early in 1818. On these grounds the commis- 
sioners adjudged, <¢ that the loss suffered by Mr Fanning was not a loss 
suffered in contravention of the second article of the treaty of commerce, 
and since the Ist day of January 1793, by a British subject, on account 
of his being such British subject, from the confiscations and sequestrations 
decreed in France against the subjects of his majesty, according to the true 
intent and meaning of the convention.” 

From this award Mr Devereux appealed to the king in council; first, 
because there was not sufficient evidence that Mr Fanning had obtained 
_ letters of naturalization and nobility in France; and, secondly, because 
even if such letters had been granted to him, he would still have been a Brit- 
ish subject, and, as such, entitled to the benefit of the treaties and conven- 
tions. The privy council ordered that the award should be rescinded(a) ; 
and the commissioners, having again considered the claims, by awards, 
dated the 29th of September 1820, and the 18th and 23d of January 1821, 
found large sums to be due to Devereux, as executor of Fanning, in respect 
of each of the three claims, and ordered a due proportion of the rentes, 
which were at their disposition, to be transferred to him. 

On the 17th of March 1821, Christopher Hill and Ann his wife, who 
was stated to have become, on the death of the daughter of Mr Fanning in 
1801, and to have ever since been, one of the two co-heiresses of Mrs Fan- 
ning, and also one of the co-heiresses, ex parte materna, of both her son 
and daughter, filed their original bill in the Court of Chancery, asserting 
a right to a portion of the rentes so awarded, though they had not made 
any claim before the commissioners. They alleged, that Roche Talbot 
had been bought with the money of Mrs Fanning, and had been conveyed 
to her husband and her and their respective heirs, as tenants in common; 
that, upon the death of Mrs Fanning, her moiety of the estate descended 
to her son and daughter, as tenants in common in fee, and, upon the death 
of the son, vested wholly in the daughter, and, upon her death, in the 
plaintiff Ann and the defendant Mary Lewis, the other co-heiress; ‘that 


* The judgment of the privy council was stated to have proceeded on the ground, that there. 


was not sufficient evidence that Mr Fanning had obtained letters of naturalization and nobility 
in France. 


* 
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the plaintiffs, therefore, and Mary Lewis were entitled to a moiety of the 
sums awarded for compensation; that, by the law of France, property, 
which had been sequestered or confiscated on account of the emigration of 
the owner, belonged, if he died before the 5th of December 1814, to the 
heirs, and not to devisees or legatees; that Devereux, therefore, had not, 
under the will of Fanning, or as his executor, any interest in the property 
or in the ventes awarded in lieu of it; and that he had preferred his claims 
to the commissioners without the knowledge of the plaintiffs, or of Mary 
Lewis, or of the Attorney-General. It was suggested, also, that Fanning, 
at his decease, left no heir or next of kin; and the Attorney-General was, 
therefore, made a defendant. i ; 

Devereux, by his answer, stated, that, according to the then law of suc- 
cession in France, the interests of the son and daughter, upon their death 
without issue in the lifetime of their father, passed to that surviving 
parent, so that he was, at his decease, entitled to the whole of the estate; 
that he, dying without issue, had, by the then law of France, full power 
and authority to dispose of all his property by will; and, therefore, that 
the only valid title to that property and to the compensation which had 
been awarded in lieu of it, was in his executor and residuary legatee. 
But whether his title was good or bad, the defendant insisted that the 
court had no jurisdiction over the matter of the suit; for the decision of 
the privy council on the appeal was final, and could not be impeached in 
any other tribunal. He added, that, in 1817, an agent, on behalf of the 
plaintiffs and some other persons who were represented to be the co-heirs 
or co-heiresses of Fanning the son and Fanning the daughter, presented a 
written statement of their case to the secretary of the-then commission; 
but the claim was afterwards abandoned. 

Reardon, who was made a defendant, as a trustee for Devereux, and as 
assignee of part of his interest in the fund, put in a similar answer. 

The commissioners of liquidation stated, by their answer, that they had 
not been able to form a satisfactory judgment as to the conflicting claims of 
the plaintiffs and Devereux, or as to either of the two questions, whether 
Fanning the father, after the decease of his wife and children, became enti- 
tled to the whole of the estate? and whether he had, at the time of his de- 
cease, any power to dispose of it, or of any compensation to be made in 
lieu of it? 

Fanning had by his will bequeathed some legacies for charitable purpo- 
ses; and, in July 1822, the commissioners for charitable donations and be- 
quests in Ireland filed a bill for payment of these legacies, and to restrain 
the commissioners from paying or transferring such part of the allotted 
compensation as was still under their control. The commissioners of de- 
posit, therefore, sold out an additional amount of rents which had been 
appropriated to the further satisfaction of the sum adjudged to be due to 
Devereux; and they remitted the proceeds to the commissioners of liquida- 
tion. The latter moved in that suit for leave to pay the money into court; 
and, Mr and Mrs Hill having appeared on the motion, an order was made 

_on the 22d of March 1823, that the commissioners should be at liberty to 
pay the sum then in their hands to the accountant-general, to the credit of 
the two causes. 

There was evidence of the pedigree of the plaintiff Ann, and of those 
alleged rules of French law, on which the plaintiff and the defendant res- 


pectively relied. pny 
At the hearing the Vice-Chancellor dismissed the bill, on the ground 
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that the court had no jurisdiction to entertain the question, 2 Sim. & Stu. 
437. 

The plaintiffs appealed. The Solicitor-General (Sir C. Wetherell), Mr 
Horne, and Mr Wakefield, for the plaintiffs. ' 

The award of the commissioners, according to the true construction of 
the treaties and of the act of parliament, is final, only as between the claim- 
ants and the French government. No demand was to be made upon 
France, except within the time andin the manner prescribed by the conven- 
tions. The award of the commissioners, subject to the revision of the pri- 
vy council, was to be final as to the questions, whether any compensation 
ought to be allotted in respect of this or that specific portion of property, 
and what the amount of such compensation ought to be; but it was not 
meant to exclude the consideration of the conflicting equitable claims of 
British subjects to that property, or to the sums which might be awarded 
as an indemnity for the loss of it. There were obvious considerations of 
policy and convenience, which rendered it fit, that, as between our sub- 
jects and a foreign state, all claims should be made within a given time, 
and disposed of finally by the award of a tribunal constituted for that spe- 
cial purpose. But when once the question was settled, so far as a foreign 
government had any interest in it, what reason was there for excluding the 
interference of our ordinary courts, to compel our own subjects to be just 
towards one another in the application of the money which France had 
paid? The plaintifis, we admit, have no demand against the French goyern- 
ment on account of the confiscation of that estate, which, if the possession 
had followed the legal title, would have been partly theirs: France, by 
performing the award, has put an end to all their rights, as between them 
and her: but the money, which has been awarded in lieu of the property, 
remains liable to their claim. Devereux could not receive it otherwise 
than subject to such rights as might exist in other British subjects; and 
there is nothing in the conventions or in the act to destroy those rights. 
The award has given him the legal right to the money; but as no interest 
in the estate, in respect of which the compensation has been awarded, 
was ever transmitted to him, he must hold that money for the benefit of 
those who represent the true owners of the property for which it is substi- 
tuted. 

Suppose that the estate of Roche Talbot had been in mortgage to an 
English subject, and that Devereux was the executor and devisee of the 
mortgagor, can it be contended that he could retain the money discharged 
from all lien of the mortgagee? Ifa person had a prima facie legal title, 
clothed, however, with a trust, could he, by suppressing the trust and 
bringing forward merely his legal character, and in that capacity obtaining 
an award in his favour, acquire a right against his cesdwis gue trust? 
Could an executor, obtaining an award as an executor, turn round on the 
next of kin and say, ‘you did not carry in a claim under the commission 
in due time and form; I have an award in my favour; that award consti- 
tutes the sole title to the money, and therefore I shall retain the money for 
my own use??? Suppose the probate obtained by Devereux were recalled, 
could it be said, that he would still be entitled to retain the sums, to which 
he never had any pretext of title except by virtue of that probate? and can 
there be any difference between recalling the probate and showing that the 
will was from the beginning totally inoperative? the plaintiffs allege that 
amoiety of Roche Talbot belonged, not to Fanning, but to his wife and 
children, whose heirs they are; and that, as to the moiety, which was his 
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own, he had no power of disposition by will. For the purpose of creat- 
ing a title in Devereux, the will is of as little avail as if it were declared’ 
to be a forgery; and Devereux must hold the money as a trustee for the 
true owners. The facts, which destroy his title, are established by evi- 
dence, we say, satisfactorily, but, at-all events, to such an extent as to lay 
a foundation for aninquiry. — , 

The Vice-Chancellor held that the court of chancery had no jurisdiction 
to review the decision of the commissioners on matters arising under these 
conventions and treaties. But we are not calling on the court to review 
any point which the commissioners have decided: the question now under 
discussion was never before them. ‘The only point decided by the com- 
missioners was, that the estate of Roche Talbot and the moveable proper- 
ty on it, were a subject of compensation within the provisions of the con- 
ventions and treaties: on that point there award is final; and, far from con- 
testing the award, we claim under it. They were not called upon to con- 
sider any other question. The only claim of right, on which they had to 
determine, was a right asserted against the French government in respect 
of a specific property; and what greater abuse of language can there be, than 
to speak of them, as having decided a matter which was never brought un- 
der their consideration; or of their award, as a final adjudication of a ques- 
tion which was never once raised before them? At this very moment, 
they, by their answer, tell the court, that they never did form, and cannot 
now form, any opinion as to the respective claims of Devereux and the 
plaintiffs. 

The Vice-Chancellor, at the conclusion of the argument in the court 
below, stated, that, as the property in dispute was created altogether by 
the conventions and the act of parliament, there could be no claim to any. 
part of it, except by a title derived under the conventions and the act of 
parliament; that the plaintiffs did not allege such a title, but relied on 
certain rights of property which they supposed were in them, independently 
of the convention and the 59 Geo. III. c. 31; and that the error of their 
reasoning consisted in this, that they assumed that their supposed rights 
ought to be enforced, unless there was something in the conventions and 
the act of parliament to defeat them. We do not assent to those views. 
The conventions, in one sense, create the title to the property, inasmuch 
as they create the fund, and provide the means, by. which compensation 
is to be given: but the conventions do not create the rights in respect of 
which the compensation is to be awarded. They proceed on the assump- 
tion of the existence of anterior rights; they provide that a certain amount 
of French rentes shall be set apart for the benefit of the subjects of his 
Britannic majesty, their heirs and assigns, whose property had been illegally 
confiscated by the French government. The title, therefore, to a share of 
the fund could be derived only from the ownership of such property: and, 
in truth, the convention of the 20th of November 1814, in prescribing the 
mode to be observed in establishing claims, requires only two things; 
—first, proof of ownership ina British subject; secondly, proof of the 
fact of confiscation. In strict propriety of speech, the conventions do not 
create the title; they merely give effect to titles previously existing. 

It has been said that the fifteenth section of the act shows that the Court 
of Chancery was to have no jurisdiction, except under the circumstances 
there specified. The commissioners are in all cases the only tribunal to 
determine, whether the property, for which compensation is asked, be 
within the scope of theconventions, and to fix the amount of the indemnity ; 
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but the fifteenth section gives them the power of divesting themselves of 
the responsibility of deciding who is the particular individual legally 
entitled to receive the compensation, and authorises the Court of Chancery 
to decide between the adverse claimants on motion or petition. The Court 
is thus invested with a jurisdiction which it could not otherwise have 
possessed, a jurisdiction on motion or petition, and arising out of the act 
of certain public functionaries: but why is it, therefore, to be deprived of 
its general jurisdiction by bill at the suit of the parties interested? The 
principle of the decision of the court below goes to this extent, that not 
even in the plainest case of trust, or the most gross case of fraud, could 
the court enforce the equities of the cestuis que trust against a trustee or 
executor who had obtained the award of the commissioners in his favour. 

A portion of the fund is standing in the name of the Accountant-General: 
and the court, having thus assumed jurisdiction over it, must go on to 
exercise that jurisdiction; for it must say to whom the fund is to be trans- 
ferred. seebs 

Mr Wray, for the Attorney-General, supported the case of the plaintiffs, 
so far as it insisted on the jurisdiction of the court to make Devereux ac- 
countable to the true owners of the property, and on Fanning’s incapacity 
to dispose of the property by will. 

Mr Hart and Mr Simpkinson, for Devereux. Mr Fonblanque and Mr 
Roupell, for Reardon. That the court cannot in any case interfere to take 
away money, awarded by the commissioners, from the person in whose 
favour the award is made, or adjudicate, except under the provisions of 
the fifteenth section of the act, upon rights derived under the treaties, is 
a proposition supported by very plain and strong grounds of legal con- 
struction; and it is not easy to see, how an individual can establish a right 
to a portion of this compensation fund, unless he has preferred a claim 
within the time and in the manner prescribed by the treaties and conven- 
tions. When these plaintiffs filed their bill, they could not have been ad- 
mitted to claim before the commission; even if there had been no award 
in favour of Devereux, they could not have claimed. Can they then gain 
indirectly, through the assistance of this court acting upon him, an advantage 
which they could not obtain directly? can they here give effect to a sup- 
posed right, which could not possibly be now made ayailable before the 
appropriate tribunal ? 

But it is not necessary for the defendants to maintain the proposition 
(whether true or erroneous), that in no case has this court jurisdiction over 
moneys awarded, under the provisions of the treaties and the act, to particular 
individuals. We are willing to admit, that it may have jurisdiction, where 
there is a trust, or where fraud has been practised. If, for instance, a 
portion of the rentes were awarded to a person as executor, this court 
would probably compel him to apply them in a due performance of the 
trusts of the will. Such interference would not impeach the award of the 
commissioners; on the contrary, it would be an affirmance of the title 
which the award acknowledged or created. But no court has a right to 
destroy the title which the commissioners and the privy council have re- 
cognized, for the purpose of setting up a title completely adverse. 

In making the award in favour of Devereux, the commissioners, guided 
by the judgment of the privy council, decided two points; first, that Roche 
Talbot, with the moveable effects on it, was property for which the rep- 
resentative of those, who, at the time of confiscation, were the owners, had 
aright to indemnity; secondly, that Devereux was the representative of 
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those owners, and was entitled to receive the sum allotted for compensation. 
On the other hand, the plaintiffs allege, that, though compensation was 
due for the confiscated property, no part of that compensation should have 
been awarded to Devereux. He was devisee and executor of Fanning; 
one moiety of the property, it is said, never belonged to Fanning, and 
Fanning had not power to dispose of the other moiety by will; conse- 
quently. the title of Devereux was altogether chimerical. Admit the truth 
of the whole case stated in the bill, what would be the result? Why, 
merely that the award of the commissioners was altogether erroneous. 
The bill, therefore, is filed, not to enforce equities, but to set aside the 
award of the only competent tribunal, to annul the legal title which that 
tribunal lias established, and to set up another title purely legal and ad- 
verse. Such a jurisdiction does not belong to the court. 

Suppose that we have no title to the venfes which have been awarded 
to us, how does the plaintiff thereby acquire a right to have the money 
paid over tohim? Our want of title might afford a reason for calling upon 
us to pay back the money to the French government, from whom we re- 
ceived it; but it furnishes no reason-for handing it over to parties who 
never attempted to establish their title against France. 

It is evident from the proceedings before the privy council, that the 
main facts, upon which the title of Devereux is now contested, were pre- 
sented to the commissioners. The interests of the wife and of the children 
in the property, the deaths of the children, and the state of the family at 
different times, were fully before them. The award was, therefore, a 
judgment in favour of Devereux’s title upon those very facts which the 
plaintiffs allege to be destructive to it. Itis true that, in one sense, his 
claim was not prosecuted adversely to them, because they did not choose 
to come forward in due time to resist it; but it was a title adverse to that 
on which they rely, and was presented to the board in an aspect neces- 
sarily adverse. 

It is not pretended that Devereux was guilty of fraud. He laid his case 
before the proper tribunal, fully and fairly. He stated (because he so be- 
lieved and still does so believe) that Fanning was, at his death, the owner 
of the property; but he did not suppress the circumstances by which the 
plaintiffs now seek to show, that the ownership never had been, and could 
not, at his death, be in Fanning exclusively. 

The payment of a part of the fund into court does not give jurisdiction: 
for the plaintiffs are not claimants within the meaning of the 15th section, 
and none of the forms, prescribed by that clause, have been observed. 
The defendants did net deny that the court had a jurisdiction to secure the 
fund in the suit instituted by the commissioners of charitable donations in 
Ireland, who, claiming under the will of Fanning, took by virtue of the 
award and not against it. tad 

Mr Garratt, for the commissioners of charitable donations in Ireland. 

The Solicitor-General, in reply. The plaintiffs could not now enforce 
their right before the commissioners, because to do so would be to enforce 
it against France; and the time for claiming against France has long ex- 
pired. But the right, which, in fact, is in them, has been enforced against 
France by another person, who pretended that it was in him; and there is 
no inconsistency in their making their right available in an ordinary court 
of justice against the fund in the hands of that person, though they could 
not now be heard here, or any where else, to demand compensation from 
the French government. a 

The title of Devereux never was presented to the commissioners as ad- 
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verse to that of any other individual. In the proceedings before that tri- 
bunal, it was assumed, that the whole of the property vested in Fanning; 
and Devereux never affected to have any title, except as the representative 
of that gentleman. The existence of a title adverse to Fanning’s, at his 
death, or at any subsequent time, was not once suggested ; and the only 
question was, whether Fanning, if he had been alive, would have been 
entitled to compensation for his own estate. If the confiscation, for 
which the convention provided satisfaction, had not intervened, could 
Devereux have set up a valid title against us? Why then should he have 
a better title to the money, than he could have had to the property which 
that money represents? 

The conventions and act were meant to make rights effectual, not to 
destroy them; there is nothing in them to destroy previous ownership, or 
to create ownership, where ownership did not exist before. _ 

If Fanning and his children had all been alive, could Fanning have set 
up the award as a bar to their claim? and how can Devereux have a better 
right against their heirs? He is striving to retain, contrary to good faith, 
moneys which have accidentally come into his hands, and to make an 
unconscientious use of a contract which the English government entered 
into with France for the benefit of a certain class of British subjects, in 
which the plaintiffs are included and he is not. 


June 29.—The Lorp CuanceLtor. Suppose, the person entitled to 
the moveable property being dead, his executor had gotten a claim allowed, 
could it be contended that this court would not compel the executor to do 
his duty, and would not administer the fund according to the equities 
attaching upon it? If the French government had paid 100,000 franes to 
B., asentitled under the will of A., and it turned out that C. D. was the 
person actually entitled under that will, could it be said that the jurisdiction 
of the court was excluded in such a case? I can fancy a hundred cases, 
in which the decision of the commissioners would not only not be a bar 
to the person claiming equitable rights, but would even operate in support. 
and in furtherance of them. The decision of the commissioners or of the 
privy council, in favour of a person claiming as an executor or trustee, 
would never preclude those, who claimed to be his cestuis que trust, from 
coming here to assert their rights. If there exist here the relation of 
trustee and cestui gue trust, Ishould have no doubt of the jurisdiction; if 
there is not that relation, still we must look minutely at the particulars of 
the relation in which the parties actually stand, and the conduct of each 
of them respectively, before we can decide whether the court has jurisdic- 
tion to interfere. 


July 1.—The Lorp Cuancettor. When I first read the judgment of 
the Vice-Chancellor, I confess it startled me, not from any conviction that 
it was erroneous, but because it gave a shock to the notion which I had 
previously entertained with respect to cases of this kind; and, if the 59 
Geo, III. ¢. 31, is to have the operation which that judgment seems at 
' first to ascribe to it, I cannot help thinking that parliament has enacted 
what it would have hesitated to enact, if it had been aware of the true 
effect of the law which it was making. The judgment of the Vice-Chancel- 
lor, if we look at the printed report of it, seems to go the length of saying, 
that there is no case in which the decision of the commissioners can be 
affected by any suit in this court. A proposition of that kind is much too 


i CASES IN CHANCERY. 265 


[Hill v. Reardon.] 


large; and, upon looking at what passed on the hearing of the cause in the 
court below, and the course which the argument took on that occasion, I 
do not think that the Vice-Chancellor meant to go so far as the words of 
his judgment seem to import. In a case of trust or fraud, I have not the 
least doubt of the jurisdiction of the court to interfere. 

It is said that, in cases of perfectly adverse titles, there is no jurisdiction: 
Suppose it were so, yet there must be jurisdiction to the extent at least of 
examining whether the titles are perfectly adverse; and, therefore, what is 
called the preliminary objection cannot be gone into, without a full dis- 
cussion of the facts and merits of the case. P 

The first question here is, can Devereux be considered a trustee? Is 
there such a statement of facts on the record, as clothes him with the 
character of a trustee? and if there is, what is the effect of the conventions 
and the act of parliament, and the awards of the- commissioners, on the 
trust so reposed or represented as being reposed in him? 

Secondly, if the case before the court is one not of fraud or trust, but of 
a perfectly adverse title, the question will assume this shape. ‘‘ You, Deve- 
reux, have gotten a decision in your favour from the commissioners. I 
never Claimed before them, and I have no decision awarding compensation 
tome. But you have gotten that, which, if I had claimed, I should have 
gotten.” How far do these conventions and this act of parliament hit such 
a case? 


Feb. 6, 7, 1827.—The Lorp Cuancettor. The first questionis, whe- 
ther an award, made in favour of A. B. by the commissioners acting under 
the convention between France and this country, is not only to be conclusive 
as between the subjects of this country and the French government, but is 
also to destroy all demands in equity which third persons might have 
against A. B., if he had received the money otherwise than through the 
channel of such award. My opinion is, that the conventions and act of 
parliament have no such effect. I have some reason to know that the con- 
ventions were not meant to effect third persons; and it would be a great 
surprise on those, who were concerned in framing them, if they were to 
have that operation. The conventions and the act of parliament meant no 
more than this,—that the decision of the commissioners should be conclu- 
sive between the two countries; and that the demand of an English subject, 
and a judgment in his favour, and a compliance with the judgment, would 
be a discharge of the government of France; but the equities, with which 
any persons, receiving money under the adjudication of the commissioners, 
might be effected, were not at all touched by the conventions and the act. 

A question of importance in this case, and, recollecting the French law 
and English law, of some degree of difficulty also, is this: As the court is 
of opinion that the conventions and act of parliament did not shut out equi- 
ties, as against the persons receiving, whether, under the circumstances of 
this case, where the claim was made with what I may call an adverse as- 
pect, and where the commissioners may be supposed to have decided in fa- 
vour of an individual who was claiming adversely, in the sense in which I 
use these words, this court, attending to the whole of the record, could attach 
an equity on the possession of the person having so recovered, and take the 
funds or any part of them out of his hands. That, however, is a question 
within the jurisdiction of the court to decide, and the very power of deciding 
that question is jurisdiction. I am of opinion, therefore, that these conven- 
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tions and this act of parliament do not prevent the court from having juris- 
diction: and on the question—whether, upon the whole of this record, the 
plaintiff has any title which a court of equity can enforce,—I should pro- 
pose to hear one counsel on each side. 


February 28; March 9.—The case was again argued by the Attorney~ 
General (Sir C. Wetherell) for the plaintiff, and by Mr Hart and Mr Fon- 
blanque for Devereux and Reardon. 


April 21.—The Lord Chancellor delivered the following judgment:— 

« After giving great consideration to this cause, I am of opinion that this 
bill must be dismissed. I continue to think that this court has a jurisdic- 
tion to attach equities on the award of the commissioners in some cases: 
but I do not think that the claim of Devereux and Reardon can be con- 
sidered as a claim, in respect of which they can be deemed to be affected 
by equities (upon the state of this record) in favour of the plaintiffs. 

‘‘ Whether the crown could, on any record, sue to affect the award in 
favour of any subject considered by it as having a better title than the per- 
son in whose favour the award is made, is a question I do not deal with; 
nor the question, whether the plaintiffs had or had not a title, in favour of 
which they could have claimed an award in their favour. 

<¢ This case is too difficult, upon this record, to dismiss the bill with any 
costs.” 


On the 12th of April 1827, the Earl of Eldon tendered his resrgnation 
of the Great Seal; but he continued to sit for some days in the private 
room adjoining to Lincoln’s Inn Hall. On the 20th of April,Sir John 8S. 
Copley, Master of the Rolls, was created Baron Lyndhurst, and ap- 


eae are Chancellor; and, on the 30th of April the Great Seal was 
elivered to him, 


ADDENDA. 


IN the cause of Coward v. Chadwick, ante, p. 64, the motion for a 


ce was renewed before Lord Eldon; and his lordship made the or- 
er; 


Dearle v. Hall. Loveridge v. Cooper. 


3 Russell, 1. 


June, July, December, 1823. May 8; November 8,9, 1827. December 24, 1828.—A person 
having a beneficial interest in asum of money, invested in the names of trustees, assigns it tor 
valuable consideration to A., but no notice of the assignment is given to the trustees; afterwards, 
the same person proposes to sell his interest to B., and B., having made inquiry of the trus- 
tees as to the nature of the vendor’s title, and the amount of his interest, and receiving no in- 
timation of the existence of any prior incumbrance, completes the purchase, and gives the 
trustees notice: B. has a better equity than A. to the possession of the fund, and the assign- 
ment to B., though posterior in date, is to be preferred to the assignment tu A, 
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tis of no importance in the question as to the priority of title acquired under the assignments, 
whether the interest of the vendor be vested or contingent, present or reversionary. 


THE cases of Dearle v. Hall and Loveridge v. Cooper involved the 
same principle; and the decision in the latter, both on the original hearing 
and on appeal, was pronounced immediately after judgment had been given 
in the former, and with reference to the reasons and authorities on which 
that judgment proceeded. These circumstances render it convenient to 
combine, to some extent, the report of the one case with that of the other. 

The case of Dearle . Hall arose out of the following transactions: — 

Peter Brown, by his will, dated the 11th of September 1794, after be- 
queathing some legacies, and giving an annuity of 40. to a grand-daugh- 
ter, made the following disposition of a part of the residue of his personal 
estate and of the money to arise by the sale of his real estates:—‘+I do 
hereby direct my said executrix and executors, and the survivors and sur- 
vivor of them, and the executors and administrators of such survivor, to 
place one moiety of the said residue of my personal estate, and of the mo- 
ney to arise from the sale of my real estates, out at interest upon govern- 
ment or real security, during the life of my son Zachariah Brown, and to 
pay the interest and produce thereof unto him my said son Zachariah 
Brown during his life.”’ 

Ann Bircham, William Foster the elder, William Foster the younger, 
and William Unthank, the executrix and executors of Peter Brown, had in- 
vested the clear residue of the testator’s estate, amounting to 4600/., on real 
securities: and the share of the interest yielded by these securities, which 
was payable to Zachariah Brown, came to about 93/.a year. Mr Un- 
thank was a solicitor, and took the principal share in the management of 
the testator’s estate. : 

By an indenture, bearing date on the 19th of December 1808, and made 
and executed by and between Zachariah Brown of the first part, Charles 
Martin Demages of the second part, William Bircham of the third part, and 
William Dearle of the fourth part,—(reciting, that Zachariah Brown was, 
under the last will of his father Peter Brown, entitled for life to the yearly 
annuity of 931., issuing out of a moiety of Peter Brown’s residuary estate, 
and which was then paid to him by Ann Bircham, William Foster the 
elder, William Foster the younger, and William Unthank, the executors 
and executrix of Peter Brown; that Zachariah Brown had agreed, in con- 
sideration of the sum of 204é., to sell to Dearle an annuity of 372. a year 
during the natural life of him Zachariah Brown, the payment of which 
was to be secured by the covenant and warrant of attorney of Zachariah 
Brown, and also of Charles Martin Demages, and William Bircham, who 
had agreed to become jointly and severally sureties for him),—it was wit- 
nessed, that, in pursuance of the said agreement, and of the sum of 2047. 
paid to Zachariah Brown, they, Zachariah Brown, and Charles Martin 
Demages, and William Bircham, did, for themselves, their executors and 
administrators, jointly and severally covenant with William Dearle, his 
executors, administrators and assigns, that they, their heirs, executors, or 
administrators, or some or one of them, should pay or cause to be paid 
unto William Dearle, his executors, administrators, and assigns, during 
the natural life of Zachariah Brown, one annuity of 37/., free of and clear 
from all taxes, charges, and deductions, by equal quarterly payments, on 
the 19th of March, the 19th of June, the 19th of September, and the 19th 


of December, in every year. 
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The indenture further witnessed, that, «‘ for the better and more effectu- 
ally securing the payment of the aforesaid annuity, he, Zachariah Brown, 
granted, bargained, sold, and assigned unto William Dearle, his executors, 
administrators, and assigns, all and singular the yearly sum or annuity of 
93/., and all arrears thereof, yearly arising or growing, and to which he, 
Zachariah Brown, was entitled for life, under the will of Peter Brown, and 
all the estate, right, title, interest, trust, property, benefit, claim, and de- 
mand of him Zachariah Brown in, to, or out of the same,’’ to have and 
take all the interest, dividends, and proceeds of the aforesaid stocks or sums, 
and all other the premises thereby assigned, in as ample and beneficial 
a manner as he, Zachariah Brown, was then entitled to the same; but, 
nevertheless, upon trust to permit and suffer Zachariah Brown and his 
assigns to receive and take the same, until default should be made for the 
space of twenty-one days in payment of some quarterly instalment of the 
annuity, or some part thereof; and upon further trust, in case any quarterly 
instalment of the annuity, or any part thereof, should happen to be in 
arrear or unpaid for the. space of twenty-one days next after any of the 
days or times aforesaid, then that William Dearle, his executors, adminis- 
trators, or assigns, should receive and take the thereby assigned interest, 
dividends, and proceeds, and should thereout, in the first place, retain and 
satisfy to himself and themselves the costs of receiving the same, or other- 
wise attending the performance of the trusts thereby declared; and, in the 
next place, should thereout retain, reimburse, and satisfy to himself or 
themselves, the said annuity, or so much thereof as should be then in 
arrear, and should pay, or otherwise permit and suffer him, Zachariah 
Brown, or his assigns, to receive and take the residue or surplus thereof, 
if any, to and for his and their own use and benefit. This declaration of 
trust was followed by a proviso making the annuity redeemable. A me- 
morial of this indenture, and of the warrant of attorney mentioned in it, 
was enrolled. 

By another indenture, bearing date onthe 26th of September 1809, 
and made and executed by and between Zachariah Brown, of the first 
part, William Bircham of the second part, and Caleb Sherring of the third 
part,—(reciting Zachariah Brown’s title under his father’s will; that he had 
contracted to sell an annuity of 272. for his own natural life to Caleb Sher- 
ring, which, it had been agreed, should be secured by the covenant and 
warrant of attorney of Zachariah Brown and William Bircham as his 
surety; and that Zachariah Brown and William Bircham had, for that 
purpose, jointly and severally executed a warrant of attorney to confess 
judgment in the sum of 3002. ;)—it was witnessed, that, in pursuance of 
the said agreement, and in consideration of the sum of 150/., they, Zacha- 
riah Brown and William Birchman, did for themselves, their heirs, exe- 
cutors, and administrators, jointly and severally covenant to pay or cause 
to be paid to Caleb Sherring, his executors, administrators, and assigns 
from thenceforth during the natural life of Zachariah Brown, one annuity 
of 27/., free and clear of and from all taxes, charges, and deductions, by 
equal quarterly payments, on the 26th of December, the 26th of March 
the 26th of June, and the 26th of September: and it was thereby farther 
witnessed, that, for the “‘ better and more effectually securing the pay- 
ment of the aforesaid annuity,” Zachariah Brown granted, bargained, sold, 
and assigned unto Caleb Sherring, his executors, administrators, and as- 
signs, the above-mentioned yearly sum or annuity of 93J., and all arrears 
thereof. This assignment took no notice of the indenture of the 19th of 
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December 1808, but was expressed in similar language, and was upon 
similar trusts. A memorial of this second indenture, and of the warrant 
of attorney mentioned in it, was enrolled. 

~The annuity of 37/. was paid up to the 19th of June 1811, and that of 
271., up to the 26th of June 1811. From those dates both annuities had 
been unpaid; save only that, iti May 1813, Dearle, having arrested the 
surety, Demages, in an action upon the covenant, compelled him to pay 
the arrears of his annuity for one year and three-quarters, up to the 19th 
of March 1813. 

Notwithstanding these assignments, Brown, early in 1812, advertised 
his life-interest in the 937. for sale as an unincumbered fund; and this ad- 
vertisement led to a negociation with Joseph Hall, who proposed to be- 
come the purchaser. Hall’s solicitor, Mr Patten, used all due diligence 
in scrutinising Brown’s title; and, in a correspondence which took place 
between him and Mr Unthank, the acting executor, he inquired of Mr 
Unthank the exact amount payable to Brown, and called for every infor- 
mation respecting the fund and the title. 

No notice of the assignments to Dearle and Sherring had been given to 
the executors; and as Mr Unthank was in complete ignorance of the exis- 
tence of such instruments, none of his letters made any mention of or 
allusion to any incumbrance as affecting the property. Under these cir- 
cumstances, the contract between Brownand Hall was carried into effect, 
by an indenture dated the 20th of March 1812, made between Joseph Hall 
of the one part, and Zachariah Brown of the other part; which, after 
reciting Brown’s title and contract with Hall, witnessed, that, for the sum 
of 7112. 3s. 6d., Zachariah Brown thereby assigned unto Joseph Hall, his 
executors, administrators, and assigns, all the annual income, interest, and 
dividends of the moiety, of the residuary estate of Peter Brown, consist- 
ing (among other things) of the several sums of money due upon certain 
mortgages and securities specified in an annexed schedule, to receive and 
take the interest and dividends from the 25th of December then last past, 
during Zachariah Brown’s life. Brown also covenanted for quiet enjoy- 
ment, and that he had done no act to encumber the fund; and _ he consti- 
tuted Hall, his executors, administrators, and assigns, the attorney and 
attornies of him, Brown, for the purpose of receiving the dividends. The 
‘executors of Peter Brown had been requested to hecome parties to the 
deed, but had refused. 

On the 25th of April, Hall served a written notice on the executors, 
requiring them to pay to him, as assignee of Zachariah Brown, the moiety 
of the dividends of the residuary fund during Brown’s life; and, in July 
1812, Unthank remitted to Hall $12. 12s. 10d. on account of the yearly 
dividends so assigned. On the 17th of October following, the executors, 
for the first time, received notice of the assignments to Dearle and Sher- 
ring; and they thenceforward declined to pay the interest to any of the 
claimants, until their rights should be ascertained. 

The material parts of the correspondence between Hall’s solicitor and 
the executors are stated by the Master of the Rolls in his judgment. 

On the 17th of June 1819, Dearle and Sherring filed their bill against 
Hall, Zachariah Brown, the sureties for the payment of their respective 
annuities, and the personal representatives of Peter Brown. The bill 
charged, that, even if Hall had given the executor notice of his assignment 
before Dearle and Sherring gave notice of their incumbrances, the prefer- 
able title, which they acquired by reason of the prior date and execution 
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of the instruments under which they claimed, could not be prejudiced by 
that circumstance; that Hall did not, before he completed his purchase, 
make or cause to be made any inquiries of the executors of Peter 
Brown, for the purpose of ascertaining whether they had received notice 
of any incumbrances affecting the funds out of which the annuity was to 
be paid; that it was incumbent on Hall and his agents, before the comple- 
tion of his purchase, to have searched, or caused search to be made, at the 
proper offices, for the purpose of ascertaining whether there were any 
prior incumbrances affecting the funds; that he and they were guilty of 
laches in omiting to make such search; and that, if stch search had been 
made, Fall would have ascertained that the plaintiffs were entitled respec- 
tively to their annuities of 37/. and 27/. The prayer in substance was, 
that the arrears and growing payments of the annuity of 93/. a year might 
be applied in satisfying to the plaintiffs, according to their priorities, what 
should be found due to them on their several annuities, and their costs in 
recovering the same; and that the executors of the testator might be re- 
strained from paying any part of the arrears or growing payments of the 
932. a year to Hall, or to any other person than the plaintiffs, until all the 
arrears due to them in respect of their annuities should have been satisfied. 

Hall, by his answer, relied on the indenture of the 20th of March 1812, 
and the priority of his notice; submitting to the judgment of the court, whe- 
ther the plaintiffs were not bound to have given to the executors of Peter 
Brown, within a reasonable time, and before March 1812, notice of the 
assignments made to them respectively—whether, by having omitted to 
give such notice, till after the execution of the defendant’s indenture of 
assignment, they were not precluded in a court of equity from haying 
any benefit of their assignments as against him-—and whether they ought 
not to resort, for the payment of their annuities, to their personal re- 
medies against Zachariah Brown and his sureties? 

Hall further stated, that, before the execution of the assignment to him, 
and the completion of his purchase, he, by his solicitors, made inquiries of 
the executors respecting the title of Zachariah Brown to the dividends in 
question, and respecting the securities on which the fund was invested; 
and that, though a correspondence on the subject took place between his 
solicitor and Unthank, the acting executor, no notice or intimation of the 
existence of any incumbrance on Brown’s life-interest was given to him, 
Hall, or to any person on his behalf, either by the executors or by any 
other individual. But he admitted, that he did not, before he completed 
his purchase, make, or cause to be made, any inquiries of the executors of 
Peter Brown expressly for the purpose of ascertaining, whether they had 
received notice of any incumbrance or incumbrances affecting Zachariah 
Brown’s life-interest in the moiety of the dividends of the residuary estate; 
and that he did not make, or cause to be made, any search at any of the 
offices, in order to ascertain whether any such incumbrances existed. He 
insisted, also, on some alleged defects in the memorials of the annuities 
granted to the plaintiffs. 

Zachariah Brown stated by his answer, that, at the date of the assign- 
ment to Hall, he believed the former annuities to have been redeemed. 

A former bill, filed for the same purpose as the present, had been suf- 
fered to be dismissed for want of prosecution. 

_ The executors had paid into court the arrears of the dividends of Zacha- 
riah Brown’s moiety of the residuary fund. 


Mr Sugden and Mr Phillimore, for the plaintiffs. Mr Herne and Mr 
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Barber, for Hall. Mr Roupell, for the trustees. The point contended 
for by the plaintiffs was, that, prima facie, the priority of their assign- 
ments gave them a preferable title to the possession of the fund, and that 
nang had been done which afforded a sufficient reason for postponing 
them. 

The defendant, Hall, on the other hand, argued, that, by giving the 
first notice to the trustees, he had first done all that could be done to make 
the title to an equitable interest in a personal chattel complete; that the 
plaintiffs, on the other hand, by omitting to give notice of their incum- 
brances, had chosen to remain satisfied with an imperfect title, and had 
enabled Brown to commit a fraud; and that, under such circumstances, 
the equity of him, Hall, though arising under an instrument of later date, 
was.a better equity than theirs. 

It was admitted in the argument, that there was no direct authority upon 
the point; but a case of Wright v. Lord Dorchester(@) was referred to, in 
which it appeared from an interlocutory order made by Lord Eldon, that 
the inclination of his opinion was in favour of the purchaser who gave the 
first notice, as against a prior purchaser who gave no notice. 

The Master of the Rolls, Sir Thomas Plumer, went through the facts 
of the case, and stated his opinion, that. Hall’s claim was to be preferred 
to that of the plaintiffs. The principle, on which he chiefly relied, was, 
that the plaintiffs had been negligent; and, in consequence of their negli- 
gence, third parties had been involved in transactions which could not 
have taken place, if the first purchasers, by omitting to communicate their 
elaims to the legal holders of the fund, had not put it out of the power of 
those legal holders, though acting with perfect fairness and honesty, to 
represent to the subsequent purchaser the true state of circumstances; that, 
where a first purchaser, by his negligence, placed a subsequent purchaser, 
who had acted with all due caution, in such a situation, that loss must fall 
either upon the one or the other, he, who had been in default, and had 
caused the mischief, ought not to be saved harmless at the expence of an 
innocent party; that, under such circumstances, the general rule of priority 
ought to be qualified, and that he, who stood first in point of time, ought 
to be postponed to a competitor claiming under an instrument of later date, 
who had been informed by the legal holder of the fund, that there were 
no incumbrances affecting it, and who gave that legal holder notice of his 
purchase, before notice had been given of any other incumbrance. 

But as the point did not appear to have been expressly determined in 
any preceding case, and was of great importance, his honour declined 
coming to any final judgment in the cause, till the question was again ar- 


gued. 


December 3, 1823.—The case was again argued, by Mr Sugden for the 
plaintiffs, and by Mr Barber for the defendant Hall. 


The Master of the Rolls, Sir Thomas Plumer. It is observable, in the 
first place, that the right, which Zachariah Brown had under the will of 
his father, was simply a right to a chose in action. The legal interest in 
the residue was vested in the executrix and executors; and they were to 
hold this moiety of the residue so long as Zachariah Brown lived. They 


(a) See Infra, p. 290. 
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were to pay him the dividends during his life; but it is clear, from the 
terms of the will, that they were not to part with the legal interest. _ 
Dearle, when he entered into this contract, seems to have been anxious 
to secure the payment of the annuity in many different modes. He took 
the precaution to have, not only Brown’s covenant, but the joint and seve- 
ral security of Demages and William Bircham: he took also a warrant of 
attorney to confess judgment. In fact, the fund in question was the last 
security resorted to, and is specified as a further and collateral security. 
One of the terms of the contract was, that Brown and his assigns were 
to be permitted to receive the 932. a year, until default should be made for 
the space of twenty-one days in payment of the annuity. Not only, there- 
fore, was the contract not followed by possession of the fund, but there 
was an express stipulation to the contrary: so that the transaction with 
Dearle, at the time when it happened, was nothing more than an equitable 
contract for a collateral security, to be issuing out of a chose in action, not 
followed by equitable possession, nor by any thing tantamount thereto. 
It was not possible for Brown to transfer the legal interest: that could not 
but remain with the executors; but wherever it is intended to complete 
the transfer of a chose in action, there is a mode of dealing with it which 
a court of equity considers tantamount to possession, namely, notice given 
to the legal depositary of the fund. Where a contract, respecting property 
in the hands of other persons, who have a legal right to the possession, is 
made behind the back of those in whom the legal interest is thus vested, 
it is necessary, if the security is intended to attach on the thing itself, to 
lay hold of that thing in the manner in which its nature permits it to be 
laid hold of—that is, by giving notice of the contract to those in whom 
the legal interest is. By such notice, the legal holders are converted into 
trustees for the new purchaser, and are charged with responsibility towards 
him; and the cestuz que trust is deprived of the power of carrying the 
same security repeatedly into the market, and of inducing third persons 
to advance money upon it, under the erroneous belief that it continues to 
belong to him absolutely, free from incumbrance, and that the trustees are 
still trustees for him, and for no one else. That precaution is always taken 
by diligent purchasers and incumbrancers: if it is not taken, there is neg- 
lect; and it is fit that it should be understood, that the solicitor, who con- 
ducts the business for the party advancing the money, is responsible for 
that neglect. The consequence of such neglect is, that the trustee of the 
fund remains ignorant of any alteration having taken place in the equitable 
rights affecting it: he considers himself to be a trustee for the same indi- 
vidual as before, and no other person is known to him as his cestud gue 
trust. The original cestui gue trust, though he has in fact parted with 
his interest, appears to the world to be the complete equitable owner, and 
remains in the order, management, and disposition of the property as ab- 
solutely as ever; so that he has it in his power to obtain, by means of it, a 
false and delusive credit. He may come into the market to dispose of 
that which he has previously sold; and how can those, who may chance to 
deal with him, protect themselves from his fraud? Whatever diligence 
may be used by a putsne incumbrancer or purchaser—whatever inquiries 
he may make in order to investigate the title, and to ascertain the exact 
state of the original right of the vendor, and his continuing right,—the 
trustees, who are the persons to whom application for information would 
naturally be made, will truly and unhesitatingly represent to all who put 
questions to them, that the fund remains the sole absolute property of the 
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proposed vendor. These inconveniences and mischiefs: are the natural 
consequences of omitting to give notice to trustees; and they must be con- 
sidered as foreseen by those who, in transactions of that kind, omit to give 
notice; for they are the consequences which, in the experience of mankind, 
usually follow such omissions. To give notice is a matter of no difficulty; 
and whenever persons, treating for a chose in action, do not give notice to 
the trustee or executor, who is the legal holder of the fund, they do not 
perfect their title; they do not do all that is necessary in order to make 
the thing belong to them in preference to all other persons; and they 
become responsible, in some respects, for the easily foreseen consequences 
of their negligence. 

It was as easy for Dearle, or his solicitor, to have given notice in 1808 
of the equitable contract with Brown, asin 1812. In not doing so, he was 
guilty of negligence,—of gross negligence, which exposed the property to 
all that has since happened;—which enabled Brown to practise on another 
innocent individual so as to induce him to lend his money, without any 
suspicion of the existence of a preceding conveyance;—which, leaving the 
trustees in ignorance of the fact, led them into the erroneous belief, that 
Brown was the owner of the whole equitable right, and indueed them to 
represent him as the owner to the individual who, at a period long sub- 
sequent, became the purchaser of the fund. In June 1811, Dearle’s an- 
nuity fell into arrear, and, from that time, was in arrear for much more 
than twenty-one days. Dearle had then a right to take immediate possess- 
ion of the fund; yet he allowed Brown to continue in undisturbed en- 
joyment of it, and, for more than a. year afterwards, he took no step towards 
obtaining possession of the 93/. a year, which was a collateral security for 
the payment of what was due to him. Not even then did he give notice 
of the existence of his incumbrance to the executors; and they continued to 
hand over the income to Brown, as the only person having any claim to it, 

The deed, under which the other plaintiff, Ualeb Sherring, claims, is, 
with little variation, similar to the deed to Dearle, and was probably drawn 
- by the same professional gentleman; yet no notice is taken in it of the prior 
conveyance to Dearle, nor is any thing done by Sherring to obtain imme- 
diate possession of the fund. On the contrary, in this, asin the other in- 
denture, it is expressly stipulated, that Brown and his assigns should be 
permitted to receive the 93/. a year, till default was made for twenty- 
one days in the payment of the annuity. Sherring’s annuity of 277, 
was paid up to 1811, and then fell into arrear, but no step was taken to 
reach the fund. It was not till the 17th of October 1812, that notice of 
these two annuities was, for the first time, given to the executors. The 
act of then giving notice shows, that the annuitants were aware that 
notice was necessary, in order to complete their security; but their tardi- 
ness in giving notice constitutes the negligence which has produced all the 
mischief. For Brown, having, by the conduct of Dearle and Sherring, 
been thus left at liberty to deal with the property as he pleased, availed 
himself of this power, and was even so confident as to advertise his life-in- 
terest for sale, publicly inviting purchasers to treat with him as for an un- 
incumbered fund. In March 1812, more than half a year before Dearle 
and Sherring gave the executors notice of their annuities, the contract was 
made between Brown and the defendant Hall; and, in the same month, an 
indenture of assignment was executed, reciting Brown’s right under his 
father’s will to the 93]. a year, by which, in consideration of 700/. and 
upwards, Brown transferred that 93/. a year to Hall. 

Vou. Il.—2 K 
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In concluding this contract, Hall conducted himself in a way very differ- 
ent from that in which the plaintiffs had acted; for, before he paid his money, 
he took the precaution of making, by his solicitor, all due inquiries of the 
trustees and executors; not trusting to his personal contract with Brown, 
but going immediately to the legal holders of the fund, strictly investigat- 
ing the title, and employing a very exact and scrutinizing industry to as- 
certain whether the fund was as represented by Brown, and whether Brown 
could completely transfer the-interest which he stated himself to have. 

The correspondence between Mr Patten, the solicitor of Hall, and Mr 
William Unthank, the acting executor, commenced early in February 1812. 
On the 4th of that month, Mr Patten wrote to Mr Unthank, stating that 
he had drawn a contract between Brown and Hall, for the purchase of 
Brown’s life-interest under his father’s will, and requesting to be furnish- 
ed with an abstract of Brown’s title, and of the titleson which the money 
was invested, as well as with any other information on the subject, “ and 
with the exact clear amount you pay to Brown annually.” Mr Unthank, 
in his answer, dated the 6th of February, sent an extract of the will of Pe- 
ter Brown, and stated that Zachariah Brown “is entitled during his life to 
a moiety of the income arising from the residue of his father’s estate, after 
payment of an annuity of 40]. bequeathed by the will, and that the residue 
amounted te 4000/., which was invested in real securities, bearing five 
per cent. interest. 

On the 8th of February, Mr Patten wrote again, requesting an abstract 
of the titles of the estates on which the money wassecured. ‘ Be so good,” 
he adds, «¢as to say on what days in the year the interest is payable, and 
to what time Mr Brown has received it, and if there be any other deduc- 
tion from the interest-money than the property tax.’’ 

Mr Unthank, in his answer, dated the 10th of February, refuses to dis- 
close the titles of the mortgagors without their permission ; and then adds, 
‘¢ The interest of the principal mortgage is paid half-yearly, in June and 
December ; and at those times I have usually divided the surplus of the 
interest of the residue of the late Mr Brown’s property between Mr 
Z. Brown and his sister, which was done in December last. There 
is no other deduction made from the interest than the property tax, 
except that I have deducted from Mr Z. Brown’s moiety the postage of 
letters I have received from him. ‘The will of Mr Brown furnishes all 
the information that can be necessary for preparing an assignment of the 
interest and annual produce of one moiety of his residuary property from 
his son ; the date of the assignment from whom will of course determine 
the period from which I shall have to account for the interest to the as- 
signee. I see no reason why the executors should become parties to the 
proposed assignment, which, Mr Z. Brown haying an undoubted right to 
make, requires no confirmation from them; but, for myself, I do not 
choose in any way to express my approbation of it, though I shall as 
readily pay the interest to his assignee as I should do to him, if he were 
not to part with it.” 

Further communications took place between Mr Patten and Mr Unthank, 
with respect to the securities on which the money was invested ; and this 
part of the correspondence is terminated by a letter from Mr Unthank, 
dated the 1st of March, in which he states, that he has not the least reason 
to suppose that there were any outstanding demands on the estate of the 
late Mr Brown. 


This correspondence’ affords a complete answer to a topic which was 
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strenuously urged in favour of the plaintiffs. It was said that Hall had 
not exercised due diligence ; for that the question—whether there was any 
prior incumbrance on the fund—was not put directly either to Brown or 
to the executor. And it is true that the question was not put in express 
words ; but was it not put in substance? The inquiries were such as 
drew from Unthank what is tantamount to an assurance that there was an 
absolute title in Brown ; and if Unthank had received any intelligence of 
a prior incumbrance, and yet had acted and written in the manner in which 
he has, he would have involved himself in all the responsibilities which 
would affect an individual, who should stand by and see another person, 
upon the faith of the representations made by him, entering into a contract 
and parting with his money on the supposition that a certain fund, known 
by him, who so stood by, to have been already pledged, was free from 
incumbrances. When Mr Unthank was asked whether there was any 
deduction from the interest-money except the property tax, would he, if 
the assignments to Dearle and Sherring had been notified to him, have 
answered, ‘¢'There is no other deduction from the interest, except the 
property tax??? When Mr Unthank said in one of his letters, that the 
date of the assignment would determine the period from which he would 
have to account to Hall for the interest, that was in fact a statement that 
he was thenceforth to account to no person else; and he could not have 
spoken of himself as liable to account for the whole of the interest to Hall, 
if he had known that he was to account for part of it to Dearle and Sher- 
ring. The very first letter addressed to the executor, calling for an abstract 
of Brown’s title, the amount of the residue, and the sum which was then 
paid yearly to Brown, was in fact a request to the executor to communi- 
cate every information, of every circumstance relating to the fund, which 
it could be of importance to a purchaser to know. 

With respect to the circumstance that the question was not put directly 
to Brown, he covenants in the deed of assignment that the fund was free 
from incumbrances ; and, consequently, the necessity of making inquiries 
of him was superseded. 

These proceedings are antecedent to the execution of the contract. 
After so much precaution, the assignment of Brown’s interest is executed ; 
and Hall pays the purchase-money. Does he content himself with re- 
maining in this situation? After having given notice to the legal holder 
of the fund, and having obtained from him an engagement to pay the 
interest to him, Hall, as readily as it had been before paid to Zachariah 
Brown, Hall is let into possession. Mr Unthank fulfils his promise ; 
having become a trustee for a new cestui que trust, he accounts to him, 
and, in July 1812, pays over to him his share of the income of the resi- 
duary fund: thus, Hall is actually admitted into the enjoyment of the 
thing which had been assigned to him. On the 6th of July, Unthank 
writes a letter to Patten, in which he says, “ As I have not been instructed 
as to the means by which Mr Hall wishes to have his moiety of the inte- 
rest of Mr Brown’s residuary estate conveyed to him, I have enclosed 
you a draft for 31. 19s. 10d., belonging to him, and now in my hands. 
He then goes on to render an account, to show, that, as a trustee, he has 
accounted to his cestui gue trust for all that was in his hands ; and he 
begs Mr Patten to communicate to him Mr Hall’s orders, ‘¢if you would 
have me in future make any remittances directly to him.” Thus, Mr 
Unthank becomes virtually a party to the transaction, giving Hall all the 
assurance a purchaser could have. Such is the contrast between the con- 
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first in point of time. ; 

Some months afterwards, on the 17th of October 1812, Dearle and 
Sherring caused notice of their annuities to be given to the executors ; 
accompanied with an intimation that the 937. a year must not he paid any 
longer to Hall, inasmuch as they were entitled to have their demands first 
satisfied out of it. Upon receiving that notice, the executors, acting like 
cautious men, who thought that it was not for them to enter into any con- 
test, stayed their hands, and did not make any further payment ; but, had 
the notice not been given, they would have continued to have paid the 
interest of the moiety of the residue to Hall. ; 

The present suit was instituted on the 17th of June 1819, six years and 
a half after the date of the notice, when ten years had elapsed from the 
date of Sherring’s assignment, and eleven, from the date of the assign- 
ment to Dearle, and long after a former bill had been dismissed for want 
of prosecution : and what the plaintiffs seek by this new suit is, that a court 
of equity shall, at this remote period, interpose to stop the 93/. a year from 
being paid to Hall, to throw upon him the loss which must be sustained 
by some one or other, and to direct the fund to be applied in satisfaction 
of the arrears and growing payment of their amnuities. 

The ground of this claim is priority of time. They rely upon the 
known maxim, borrowed from the civil law, which in many cases regu- 
lates equities—‘‘ gui prior est in tempore, potior est in jure.”’ If, by 
the first contract, all the thing is given, there remains nothing to be the 
subject of the second contract, and priority mast decide. But it cannot 
_ be contended that priority in time must decide, where the legal estate is 
outstanding. For the maxim, as an equitable rule, admits of exception, 
and gives way, when the question does not lie between bare and equal 
equities. If there appears to be, in respect of any circumstance inde- 
pendent of priority of time, a better title in the paisne purchaser to call 
for the legal estate, than in the purchaser who precedes him in date, the 
case ceases to be a balance of equal equities, and the preference, which 
priority of date might otherwise have given, is done away with and 
counteracted. The question here is,—not which assignment is first in 
date,—but whether there is not, on the part of Hall, a better title to call 
for the legal estate than Dearle or Sherring can set up? or rather, the 
re is, shall these plaintiffs now have equitable relief to the injury of 

all ? 

What title have they shown to call on a court of justice to interpose on 
their behalf, in order to obviate the consequences of their own misconduct? 
All that has happened is owing to their negligence (a negligence not account- 
ed for) in forbearing to do what they ought to have done, what would have 
been attended with no difficulty, and what would have effectually prevented 
all the mischief which has followed. Is a plaintiff to be heard in a court 
of equity, who asked its interposition in his behoof, to indemnify him 
against the effects of his own negligence at the expense of another who 
has used all due diligence, and who, if he is to suffer loss, will suffer it by 
reason of the negligence of the very person who prays relief against him? 
The question here is not, as in Evans v. Bicknell, whether a court of 
equity is to deprive the plaintiffs of any right—whether it is to take from 
them, for instance, a legal estate, or to impose any charge uponthem. It 
1s simply, whether they are entitled to relief against their own negligence. 
They did not perfect their securities; a third party had innocently advanced 
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his money, and has perfected his security as far as the nature of the subject 
permitted him : is this court to interfere to postpone him to them? 

They say, that they were not bound to give notice to the trustees; for 
that notice does not form part of the necessary conveyance of an equitable 
interest. Iadmit, that, if you mean to rely on contract with the individual, 
you do not need to give notice; from the moment of the contract, he, with 
whom you are dealing, is personally bound. But if you mean to go further, 
and to make your right attach upon the thing which is the subject of the 
contract, it is necessary to give notice; and, unless notice is given, you do 
not do that which is essential in all cases of transfer of personal property. 
The law of England has always been, that personal property passes by de- 
livery of possession; and it is possession which determines the apparent 
ownership. If, therefore, an mdividual, who in the way of purchase or 
mortgage contracts with another for the transfer of his interest, does not 
divest the vendor or mortgagor of possession, but permits him to remain 
the ostensible owner as before, he must take the consequences which may 
ensue from such a mode ofdealing. That doctrine was explained in Ryall v. 
Rowles, 1 Ves. Sen. 348, 1 Atk. 165, before Lord Hardwicke and three 
of the judges. If you, having the right of possession, do not exercise 
that right, but leave another in actual possession, you enable that person 
to gain a false and delusive credit, and put it in his power to obtain money 
from innocent parties on the hypothesis of his being the owner of that 
which in fact belongs to you. ‘The principle has been long recognised, 
even in courts of law. In Twyne’s case, 3 Rep. 80, one of the badges 
of fraud was, that the possession had remained in the vendor. Possess- 
ion must follow right ; and if you, who have the right, do not take pos- 
session, you do not follow up the ‘title, and are responsible for the conse- 
quences. 

‘¢When a man,” says Lord Bacon, Maxims of the Law, max. 16, “is 
author and mover to another to commit an unlawful act, then he shall not 
excuse himself by circumstances not pursued.”’ 

It is true that a chose in action does not admit of tangible actual possess- 
ion, and that neither Zachariah Brown nor any person claiming under 
him were entitled to possess themselves of the fund which yielded the 934. 
ayear. But in Ryall v. Rowles, the judges held, that, in the case of a 
chose in action, you must do every thing towards having possession which 
the subject admits ; you must do that which is tantamount to obtaining 
possession, by placing every person, who has an equitable or legal interest 
in the matter, under an obligation to treat it as your property. For this 
purpose, you must give notice to the legal holder of the fund ; in the case 
of a debt, for instance, notice to the debtor is, for many purposes, tanta- 
mount to possession. If you omit to give that notice, you are guilty of 
the same degree and species of neglect as he who leaves a personal chattel, 
to which he has acquired a title, in the actual possession, and under the 
absolute contro], of another person. 

Is there the least doubt, that, if Zachariah Brown had been a trader, all 
that was done by Dearle and Sherring would not have been in the least 
effectual against his assignees ; but that, according to the doctrine of Ryall 
v. Rowles, his assignees would have taken the fund, because there was no 
notice to those in whom the legal interest was vested ? In that case it was 
the opinion of all the judges, that he who contracts for a chose in action, 
and does not follow up his title by notice, gives personal credit to the 
individual with whom he deals. Notice, then, is necessary to perfect the 


278 CONDENSED ENGLISH 


[Dearle v. Hall.] 


title, —to give a complete right in rem, and not merely a right as against 
him who conveys his interest. Ifyou are willing to trust the personal 
credit of the man, and are satisfied that he will make no improper use of 
the possession in which you allow him to remain, notice 1s not necessary; 
for against him the title is perfect without notice. But if he, availing 
himself of the possession as a means of obtaining credit, induces third per- 
sons to purchase from him as the actual owner, and they part with their 
money before your pocket-conveyance is notified to them, you must be 
postponed. In being postponed, your security is not invalidated : you 
had priority, but, that priority has not been followed up ; and you have 
permitted another to acquire a better title to the legal possession. What 
was done by Dearle and Sherring did not exhaust the thing (to borrow the 
principle of the civil Jaw), but left it still open to traffic. These are the 
principles on which I think it to be very old law, that possession, or what 
is tantamount to possession, is the criterion of perfect title to personal 
chattels, and that he who does not obtain such possession, must take his 
chance. 

I do not go through the cases which constitute exceptions to the rule, 
that priority in time shall prevail. A man may lose that priority by 
actual fraud or constructive fraud; by being silent, for instance, when he 
ought to speak; by standing by, and keeping his own security concealed. 
By such conduct, even the advantage of possessing the legal estate may 
be lost. 

The principle, which I have stated, is recognized in many authorities. 
In Evans v. Bicknell, Lord Eldon says, 6 Ves. 192, “If in this case I 
could be perfectly satisfied that the intention was, according to the alle- 
gations in this bill, taken altogether, that he might represent himself as 
entitled to credit as owner of the premises, and obtain credit in his trade 
by representing himself as owner of the premises, and that Bicknell ac- 
ceded to that purpose, so understood, I should be strongly disposed to 
hold Bicknell liable to the extent in which Stansell’s holding himself out 
as owner had involved a third party.” 

The case of Wright v. Lord Dorchester, infra, p. 290, though a quali- 
fied and conditional determination, and made without prejudice to a final 
decision, yet, considering the known habits and caution of the great judge 
by whom that interlocutory order was pronounced, and the weight due 
even to the first impressions of his lordship, is entitled to considerable 
authority. The preference given in that case to the puisne incumbrancer, 
who had made inquiry of the trustees, over the prior incumbrancer, who 
had not, must have proceeded on the principle which I have applied to 
the present case. The puisne incumbrancer was not put into permanent 
possession in that case by a power of attorney, to receive the dividends, 
more than by actual payment of the current interest in the present case, 
and a promise of regular payment in future. 

In Ryall v. Rowles, 1 Ves. Sen. 371, 1 Atkins. 182, Lord Hardwicke 
puts his opinion principally on the ground, that, when a vendor is left in 
possession of that which he has disposed of, he ‘¢ gains a delusive credit 
by a false appearance of substance.” 1 Atkins. 185. «I will not say,” 
he observed, ‘¢but some inconveniences may arise on each part.—But 
this I will say, that very great inconveniences may arise by giving an 
opportunity to people to make such securities, and yet appear to the world 
as if they had the ownership of all those goods of which they are in pos- 
session, when, perhaps, they have not one shilling of the property in 
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them.” Mr Justice Burnet said, 1 Ves. Sen. 360, 361, ‘¢ Where the 
neglect naturally tended to deceive creditors, it has been held a badge of 
fraud, where left in his hands. It is difficult, unless in very special cases, 
to assign a reason why an absolute or conditional vendee of » goods should 
leave them with the vendor, unless to procure a collusive credit: and it 
1s the same, whether in absolute or conditional sales. If the conditional 
vendee, on paying his money for the goods, will not insist upon delivery 
to him, he confides in the vendor, not in the goods; and, therefore, should 
come in the same case with other creditors, especially as he has been the 
bait to draw other creditors in.’”? Then he argues, with respect to the 
assignment of a bond-debt or other chose in action, 1 Ves. Sen. 362, 363, 
‘¢ Why is not delivery as requisite on such an assignment, as a delivery 
in the conveyance of a thing in possession?p—Why will not the means of 
reducing into possession be considered in the same light as a conveyance 
of the thing itself at law?—The debt, by the assignor’s continuing it in 
his hand, is in his order and disposition, as he may receive the money due, 
and cancel the bond, and assign it over to another creditor; and cannot 
have this bond, but by consent of the true owner in equity; and, there- 
fore, as he is not obliged to accept a defective security, it is his own fault. 
As to bulky goods, the means of reducing into possession has been held 
sufficient: why not, then, in the case of a chose in action?” 

Lord Chief Baron Parker expresses himself thus:(a@) ‘It is said, there 
can be only an equitable assignment of a chose in action: which is true; 
and yet, in case of bonds assigned, (for bills of exchange, or promissory 
notes, are assignable at law,) they must be delivered; and such delivery of 
the bond, on notice of a’signment, will be equivalent to the delivery of 
the goods; for the debtor cannot afterwards justify payment to the assignor, 
Domat. lib. i. This clause extends to things in action; and all has not 
been done to divest the right from the bankrupt, and to vest a right in the 
mortgagee; for no notice appears to be given.” So Lord Chief Justice 
Lee spoke “of an honest creditor or mortgagee,’? who has had a convey- 
ance made to him for valuable consideration, but ‘is not to have any 
preference to another creditor, because he does not give notice to other 
creditors, by having that delivery to him to which he was entitled.” 1 | 
Ves. Sen. 369. 

I cite these authorities to show, that, in assignments of choses in action, 
notice to the legal holder has always been deemed necessary; and it would 
be very dangerous for the solicitor of the purchaser to neglect it. <A 
solicitor, who should neglect it, would find it difficult to make out, that 
he had not become responsible to his client. 

It was said that Hall had himself been negligent; for he had not searched 
in the enrolment-office, where he would have found memorials which 


(a) 1 Ves. 367. This passage of the judgment of the Lord Chief Baron is given by Atkyns 
(1 Atk. 277.) in the following words:—* If a bond is assigned, the bond must be delivered, 
and notice must be given to the debtor; but in assignments of book-debts, notice alone is 
sufficient, because there can be no delivery ; and such acts as are equal to a delivery of goods 
which are capable of delivery. Domat. 1. i.t, 2. s. 2. par. 9. says, ‘ Things incorporeal, such as 
debts, cannot properly be delivered.’ This is to show the nature of assignments of debts by 
notice to the debtor. This clause, therefore, extends to things in action; and all has aot been 
done that might have been done by the assignee to vest the right of them in himself, and to 
take away from the bankrupt the power and disposition of them, for no notice has been given to 
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would have given him notice of these incumbrances. I answer, that Hall, 
in contracting for the purchase of Brown’s life-interest, was not in any 
respect called upon by the nature of the transaction to search for memo- 
rials of annuities. If the fund could not have been transferred or in- 
cumbered without a memorial, he would have been bound to search in 
the enrolment-office; but there was nothing to lead him to seareh in that 
quarter; and the transfer of an interest in the 93/. did not, taken by itself, 
call for a memorial. How, then, could he be expected to look for doeu- 
ments which had no natural connexion with the transference of the fund? 
It was the mere accident that the prior charges had been created by way 
of security for the payment of annuities, which caused memorials to be 
made; and memorials would have been equally necessary, if the annuities 
had not been secured on the fund in question. It would be too much to 
impose on a-purchaser the obligation of making a search, to which there 
is nothing to lead him. . In affairs of great importance, a careful individual 
would probably search every where. But it is impossible to say, that 

Mr Hall was bound to conjecture, that Brown had raised money by grant- 

ing an annuity, and-had secured that annuity by pledging his life-interest 

under his father’s will. 

On these grounds, I think that the plaintiffs have not shown a title to 
call on a court of equity to interpose in their behalf, and to take the fund 
_ from an individual who has used due diligence, in order to give ii to those 
whose negligence has occasioned all the mischief. There is no equality 
’ of equities between the defendant Hall and the plaintiffs. 

_ What opportunities of fraud would be afforded, if a party, who, having 
obtained an equitable conveyance, conceals it from every body, and lies 
by for years, while intermediate transactions are taking place, could at 
any time come forward with his secret deed, and say to a subsequent pur- 
chaser, who had advanced his money in ignorance of the existence of such 
aclaim, “My deed is in date prior to yours; and, therefore, whatever 
may have been my negligence, or your diligence, the property belongs to 
me.’’? Good sense, reason, authority, and equity are all on the other side. 

The bill, therefore, must be dismissed, but, as against Hall, without 
casts. I do not make the plaintiffs pay costs to Hall, because they may 
have been losers without any intention to commit a fraud, and I am un- 
willing to add to their loss. Constructive fraud is the utmost that can be 
imputed to them. 

I may mention, further, that the language of text writers (though, of 
course, I do not refer to them as authorities) shows, that the rule, as I 
have stated it, is in accordance with what has been the current practice 
and the understanding of the profession on the subject of priorities. “On 
the mortgage of a chose in action,’ says one of the text writers,(a@) ¢¢ it 
should never be omitted to give notice of the transfer to the trustee; 
for, upon the authority of the cases quoted in the text, Tourville ». Nash, 
Bus Wis. 308, and Stanhope v. Verney, Butl. Co. Lit. 290. b. n. (1) 
s. 15, it has been thought, (and indeed, as it should seem, with a great 
degree of reason), that, if a mortgagee of this equitable right neglect to 
give notice of his incumbrance to the trustee, and such equitable right be 
afterwards assigned to a second mortgagee, who takes the precaution of 
giving the trustee proper hotice, the first mortgagee will be postponed.”’ 


(a) Powell’s Law of Mortgages, by Coventry, p. 451, note T. 
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February 5, 1824.—There: was some discussion concerning the min- 
utes of the decree. The result was, that his honour ordered the costs of ' 
Unthank and his co-tri 


court to be paid to: 


‘* His honour doth 
bank annuities, standing 


erand decree, that the 919/. 2s. 5d. three per cent 
‘in the name of the Accountant-General, in trust 
in this cause, be transferred to the defendant J oseph Hall: and it is ordered, 
that thereupon the plaintiff’s bill do stand dismissed out of this court as 
against the defendants, William Unthank and Ann Bircham, with costs, 
to be paid by the plaintiffs, &c., and without costs as against the several 
other defendants.” ’ 
“Reg. Lib. 1823, A. 1102. : 


From this decree the plaintiffs appealed. 


» 


In Loveridge vy. Cooper a similar question arose, under the following 
circumstances:— 

Robert Johnson, by his will, bearing date the 31st of August 1802, di- 
rected, that his trustees and executors should stand possessed of asum of — , 
12,5001. four per cent bank annuities, upon trust to pay the annual sum of 
500/., being the dividends of the 12,500/. four per cent bank annuities, 
into the hands of his wife, Ann Johnson, during her life; and, after hers £g7 
decease, upon trust, to transfer 6250/. four per cent bank annuities, being .~. 
one moiety of the fund, and all the dividends thenceforth to grow due on 
the same, unto and equally amongst all and every the sons who should be 
then living, of the testator’s brother, Richard Johnson. The testator ap- 
pointed John Cooper, Robert Robson,.and William Gibson, trustees and 
executors of his will. He died in 1803; and his will was proved by his 
three executors at his death. His brother, Richard Johnson, had four 
~ sons living. ; f 

In September 1816, John Harrison Loveridge and Robert George Ar- 
rowsmith, being trustees of a sum of money for the separate use of Eliza- 
beth Wright, the wife of James Wright, entered, at the request of her and 
her husband, into a contract with Richard Johnson, one of the four sons 
of the testator’s brother, for the purchase of a redeemable annuity of 242.,, 
payable quarterly during the life of Richard Johnson. The annuity was 
to be secured by the joint and several bonds of Richard Johnson and of 
John Wall as a surety, and by an assignment ofa part of that one fourth 
share of the 6250/. four per cent bank annuities, to which Richard John- 
son was then entitled in reversion expectant on the death of the testator’s 
widow, and subject to the contingency of his surviving her. To carry this 
agreement into effect, an indenture was executed, bearing date the 5th of 
September 1816, by which it was witnessed, that, in consideration of 
2000/. paid to Richard Johnson by John Harrison Loveridge and Robert 
George Arrowsmith, at the request of James Wright and Elizabeth Wright 
his wife, Richard Johnson and John Wall did, jointly and severally, cove- 
nant, that they or one of them, and the heirs, executors, and administra- 
tors of them, or one of them, should pay or cause to be paid to John Har- 
rison Loveridge and Robert George Arrowsmith, their executors, admin-~ 
istrators and assigns, during the life of Richard Johnson, amannuity of 
241. by equal quarterly instalments. It was further witnessed, that John- 
son did grant, assign, and confirm unto John Harrison Loveridge and 

Vou. II.--2,.L 
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Robert George Arrowsmith, their executors, administrators and assigns, 
the capital sum of 7007. four per cent bank annuities, being part of the 
share of the 6250/. stock to which he was then entitled in remainder, ex- 
pectant on the decease of Ann Johnson, and also all the dividends and 
annual produce which should become payable in respect of the said 700/. 
after the decease of Ann Johnson, and all the right, interest, property, 
claim, and demand of him Richard Johnson in and to the said sums, to 
have, receive, and take the same to them, their executors, administrators, 
or assigns, in trust for securing the payment of the annuity of 24/. pursuant 
to the covenant. It was then declared, that, in case the annuity should 
at any time be in arrear by the space of one calendar month, they, their 
executors, administrators, or assigns, might make sale of the 7001. four 
per cent bank annuities, or any portion thereof, and that, out of the mo- 
neys thence arising, they should pay the expenses incurred in the execu- 
tion of the trusts, retain and discharge all arrears of the annuity, and, after 
payment of such arrears, invest the residue of the money in the public 
funds, in trust, by sale or other disposition thereof, or of any part thereof, 
to pay from time to time so much of the annuity as should not be paid 
pursuant to the covenant. By the same indenture, Johnson appointed 
Loveridge and Arrowsmith, and each of them, their executors, adminis- 
trators and assigns, his attorney or attorneys, for compelling a transfer of 
the stock thereby assigned. 

No notice of this indenture, or of the transaction to which it related, 
was communicated to any of the trustees of the testator’s will, till the 29th 
of April 1818. 

On the 24th of August 1819, the annuity, being then considerably in 
arrear, was assigned to Henry Loveridge, by a conveyance which pur- 
ported to be made in consideration of 200]., and to which John Harrison 
Loveridge and Robert George Arrowsmith, as well as Wright and his wife, 
were parties. 

In 1821 the testator’s widow died, and, shortly afterwards, a notice 
in writing of the indenture of the 24th of August 1819 was served on 
Cooper, the surviving trustee and executor under the will. The notice 
stated, that the annuity was in arrear from the Sth of June 1818, and re- 
quired Cooper to stand possessed of the 7002. four per cent bank annui- 
ties, and the dividends thereof, upon the trusts of the indenture of the 5th 
of September 1816. 

Shortly after the grant of the annuity, Johnson entered into a contract 
for the sale to William Hodges of his interest in the one fourth share of 
the 62504. stock. This contract was carried into execution by a deed 
dated the 3d of December 1816, by which Richard Johnson, in considera- 
tion of 600/., assigned to William Hodges the sum of 1562/. 10s. stock, 
being his one fourth part of the 62507. four per cent bank annuities, and 
all the dividends which should acerue due thereon after Ann Johnson’s 
decease; and he appointed Hodges his attorney for the purpose of calling 
for a transfer of the stock and receiving the money. The deed contained 
also a covenant, on the part ef the vendor, that he had not previously as- 
signed or incumbered the fund. Before this deed was executed, or the 
purchase-money paid, the solicitor of Hodges had inquired of Cooper, the 
surviving trustee, whether there was any charge or incumbrance on the 
Interest of Richard Johnson in the 6250/. stock; and received for answer, 

‘that he, Cooper, knew of no such charge or incumbrance. On the 28th 
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of March 1817, a copy of the indenture of the 3d of December 1816 was 
sent to Cooper. 

Under these circumstances, Cooper, when applied to by the persons 
claiming under the indenture of the 5th of September 1816, refused to 
apply any part of Richard Johnson’s share of the stock in discharge of the 
arrears of the annuity; and the bill was filed by them for the purpose of 
having the 700/. four per cént bank annuities transferred, in order to se- 
cure payment cf the annuity, and of having the dividends, which had 
accrued due on that amount of stock since Ann Johnson’s death, applied 
in discharge of the existing arrears. It charged that the assignment to 
Hodges, if ever made, was subsequent in date to the indenture of the 5th 
of September 1816, and insisted, that, in consequence of this priority of 
date, the persons claiming under the indenture of the 5th of September 
1816 were entitled to the possession of the fund in preference to all other 
persons. . 

Hodges claimed priority, in consequence of having given notice of his 
claim to the legal holder of the fund, before notice was given of any other 
incumbrance. 

Cooper, the surviving trustee at the time when the transaction took 
place, stated by his answer, that the first notice of the indenture of the 5th 
of September 1816 was received by him on the 29th of April 1818; that a 
second notice was served on him on the 11th of April 1821; that, pre- 
viously to the month of December 1816, the solicitor of Hodges applied 
to him to be informed, whether he knew of any charge or incumbrance 
made by Richard Johnson upon his interest in the sum of 6250/. four per 
cent bank annuities; and that he, in answer, informed the solicitor, as the 
fact was, that he, Cooper, knew of no such charge or incumbrance. 

July 8.—The cause was heard before Sir Thomas Plumer, and he or- 
dered that it should bé again argued by one counsel on each side. 


December 8.—The question was argued by Mr Shadwell for the plain- 
tiffs, and by Mr Wingfield for the defendant Hodge. 


December 26.—The Masrer of the Ronis. This case is very similar to 
the last, and has so many circumstances in common with it, that all the ob- 
servations which I have made in Dearle v. Hall, will apply here. I shall 
advert to the material circumstances of it, in order to show that there is no 
ground for distinguishing the one from the other. It is of the utmost im- 
portance to the interests of mankind, that plain and clear rules of proper- 
ty should be laid down, and, when laid down, that they should not be frit- 
tered away by nice and frivolous distinctions. Ve, 

In September 1816, Richard Johnson had, under the will of his uncle, 
a contingent reversionary interest in one fourth of 6250/. four per cent stock, 
—contingent upon the event of his surviving the testator’s widow, who 
had a life-interest in that and some other funds. In that month, Mr and 
Mrs Wright contracted with Richard Johnson for the purchase of an annu- 
ity, which, it was agreed, should be secured by a transfer of his contingent 
reversionary right. On the 5th of September the consideration-money 
was paid; the annuity was granted to trustees for Mr and Mrs Wright; and 
7001. four per cent bank annuities, part of the stock to which the grantor 
was to become entitled on the death of the widow, was assi gned to the same 
trustees for securing due payment. The stock was then standing in the name 
of Cooper, the surviving trustee and executor of the testator; and though the 
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bill alleges that notice was immediately given to him, the fact unquestiona- 

-bly is, that no immediate notice of the assignment was given to him. In 
1818, the annuity fellinto arrear; and, in August 1819, Mr and Mrs Wright 
and their trustees transferred the annuity to one Loveridge, who is repre- 
sented as having become the purchaser of it for the same nominal sum which 
had been originally paid for it. It is somewhat difficult to conceive how 
he could be induced to give that price, when we consider the irregularity 
of the past payments of the annuity, and the circumstances which had taken 
place in the mean time. 

The tenant for life of the fund died in April 1821: and, upon that event, 
Richard Johnson became entitled to the 1562/. 10s. stock. 

The case made on the part of the plaintiffis, priority of title under the 
assignment of September 1816 and the subsequent conveyance; and he prays 
the assistance of the court to prevent the stock from being transferred to 
Hodges, who claims under a subsequent assignment, and to compel a transfer 
of it to the plaintiff himself. 

The answer, which Hodges makes, is this, —that, before the executor, 
in whose name the stock was standing, had any notice of the assignment 
of September 1816, he, Hodges, purchased the whole of Johnson’s interest 
in the fund, had an assignment of it to him duly executed, and notified 
that assignment to Cooper, the trustee and executor. The assignment to 
Hodges was executed in December 1816; and, before the purchase was 
made, his solicitor was assured by Cooper, that he, Cooper, knew of no 
charge or incumbrance on the property. On the 28th of March 1817, a 
copy of the indenture of December 1816 was delivered to Cooper on be- 
half of Hodges; verbal notice having been previously given. 

It appears, that, on the 29th of April 1818, notice was, for the first time, 
given to Cooper of the assignment of September 1816; and, on that occa- 
sion, Cooper writes to Hodges a note, in which he States that he had re- 
ceived such a notice, (it was from Arrowsmith, one of the trustees for Mr 
and Mrs Wright,) and that he had told Arrowsmith in reply, that there had 
been an assignment of the stock to Hodges, of which he, Cooper, had ré- 
ceived notice long before. It is most extraordinary that Arrowsmith 
should have thus received, in 1818, notice of the transfer to Hodges; and 
yet, that, in the following year, the annuity should be sold for its full 
original price. 

Independently of that circumstance, however, this case cannot in prin- 
ciple be distinguished from the last. The purchase in September 1816 
not having been followed by notice, all the observations, which I have 
before made on-that subject, apply to it. On-the same principles on which 
I determined the other case, I must decide here, that Loveridge has made 
out no title to relief in a court of equity. 

Therefore, let the bill be dismissed with costs as against the trustee, 
Cooper, and without costs as against the defendants, Hodges and Johnson. 


The plaintiffs appealed against this decree. 


May 8.—Before the Lord Chancellor.—The appeal in Loveridge v. 
Cooper came first to a hearing. 

Mr Shadwell and Mr Sidebottom, for the appellants. If a person, 
possessed of a present equitable interest in a fund, the legal dominion over 
which is in a trustee, executes an equitable assignment of it for valuable 


consideration to a purchaser who does not give notice to the trustee, and 
\ 
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the same person afterwards assigns it for valuable consideration to another 
purchaser, who gives notice to the trustee, a question arises, which of the 
two purchasers, under such circumstances, has the preferable title to the 
fund? ‘That, however, is not the precise question which arises in this 
case; for the decision of that abstract point in favour of the second pur- 
chaser would not entitle the second purchaser to a preference here; but it 
is connected with it thus far, that, if the abstract point be decided in favour 
of the first purchaser, the decree, against which the plaintiffs have appealed, 
must fall to the ground. 

.The general rule between incumbrancers and purchasers is Qui prior 
est in tempore potior est in gure; and he, whose assignment is first in or- 
der of time, has, by virtue of that circumstance alone, the better right’ to 
call for the possession of the fund. To postpone him, where real estate 
is in question, there must be established against him a case of fraud, or of 
negligence so gross as to amount to fraud; and the same rule must apply 
to purchasers of equitable interests in personal chattels. The purchaser 
of an equitable interest in stock or money, in omitting to give notice of 
his purchase to the trustee in whose name the fund stands, 1s not chargea- 
ble with greater negligence, and does not give his vendor a greater oppor- 
tunity of committing a fraud, than a mortgagee who permits the mort- 
gagor to retain, or afterwards gives him, possession of the title-deeds. 
And,—though Mr Justice Buller has said, Goodtitle v. Morgan, 1 T. R. 
762, It is an established rule in a court of equity, that a second mort- 
gagee, who has the title-deeds, without notice of any prior incumbrance, 
shall be preferred; because, if a mortgagee lend money upon ‘mortgages 
without taking the title-deeds, he enables the mortgagor to commit 
fraud—~”? yet Peter v. Russell, 1 Hq. Cas. Ab. 321, 2 Vern. 726, Gilb. 
122; Evans v. Bicknell, 6 Ves. 190; Martinez v. Cooper, 2 Russell, 198, 
and a variety of other cases, show that no such rule exists or has existed 
in a court of equity. ‘*The doctrine,”’ says Lord Eldon, in Evans v. 
Bicknell, at last is, that the mere circumstance of parting with the title- 
deeds, unless there is fraud, concealment, or some such purpose, or some 
coneurrence in such purpose, or the gross negligence, that amounts to evi- 
dence of a fraudulent intention, is not of itself a sufficient ground to post- 
pone the first mortgagee.” In another case, on the 29th of January 
1802,(a) Lord Eldon said, «¢ There is no case in which it has been held, 
that the mere circumstance of the first mortgagee not taking the title- 
deeds, will entitle the second, who has gotten the deeds, to be preferred to 
him.”? The question, therefore, is, have the plaintiffs here been guilty of 
fraud, or of gross negligence amounting to evidence of fraud? There is not 
so much as an attempt to impute fraud to them; and the omission to give no- 
tice cannot be evidence of a fraudulent intention, where it is admitted that no 
fraudulent intention existed. Even if the omission to give notice exposed 
the plaintiffs to an imputation of negligence, the cases show that mere neg- 
ligence is not sufficient to postpone a party who has the first conveyance. 

It is not the duty of the purchaser of an equitable interest in stock to 
give the trustee notice of his purchase; no case can be cited which imposes 
on him such an obligation. Notice to. the trustee does not improve or 
complete the title of the purcWser, except so far as it is a step towards in- 
suring to him the possession of the fund, by preventing the trustee from 
parting with it in the mean time. If, indeed, in consequence of the 


(a) Mr Shadwell cited this case, which was anonymous, from a MS. note taken by himseif. 
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_ omission to give notice, the trustee were to transfer the fund to a second 
purchaser, the first purchaser would necessarily lose the benefit of his pur- 
chase; for he would have no ground for depriving the second purchaser of 
the possession which had been honestly obtained; neither would he have 
any ground for attacking the trustee in a court of equity. To avoid this 
risk, it is prudent to give notice; but the omission to give notice is not 
gross negligence; and so long as the fund remains in the hands of the trus- 
tee, the right to the possession must depend on the priority of assignment, 
without regard to priority of notice to the legal holder. A subsequent 
purchaser has no right to complain of the first purchaser for not giving no- 
tice. Every man, who deals for an equitable interest in a personal chattel, 
deals for it subject to all the equities which affect it; and he relies for his 
security on the covenant of his assignor. 

No authority can be adduced for the proposition, that a prior purchaser 
is to be postponed, merely because he has omitted to give notice of his 
purchase: the absence of any such authority shows that the general rule, that 
priority of time gives priority of right, must prevail. Many transactions 
of this kind must have taken place; but the parties have acquiesced in that 
obvious and natural rule, and the subsequent purchasers have looked for 
their remedy to those by whom they have actually been defrauded. 

But, ever if the general question were to be decided in favour of the 
principle on which the decree of the Master of the Rolls proceeded, there 
are circumstances which. distinguish this case, so as to take it out of the 
control of that principle. The interest of Richard Johnson in the fund 
was contingent and reversionary ; and neither he, nor any person claim- 
ing under him, could be entitled to the possession during the life of the 
testator’s widow. Notice to the legal holder is only a step towards pos- 
session, and a means of preventing him from parting with the possession ; 
and, though notice may be useful where the possession may, at any moment, 
be parted with by the trustees, why should notice be given, where the 
possession could not be parted with? Notice is a warning to the trustee 
not to part with the fund, until he has examined whether the person giving 
notice is not the person entitled to it: here the trustee could not part with 
the stock during the life of Ann Johnson ; and, therefore, even if notice 
were requisite, it was sufficient to give notice upon her death, or within 
a reasonable time afterwards. In fact, notice of the plaintiffs’ incumbrance 
was given during Ann Johnson’s life. 

If there is blame in not using the utmost possible diligence and pre- 
caution, Hodges is in no better situation than the Loveridges or the 
Wrights. If they omitted to inquire of the trustees, or to give them 
notice, he omitted to inquire of Richard Johnson, the vendor, whether 
there were any prior incumbrances. Had he made that inquiry in direct 
words, he might have come to the knowledge of the existence Of the for- 
mer incumbrances. 

The plaintiffs do not ask for the assistance of a court of equity to de- 
prive Hodges of any thing which he has gotten. He is not in possession 
of the fund ; it is still in the hands of the trustee, who is not entitled to 
retain it, but must pay it over, either to the plaintiffs, or to Hodges ; 
it is for the court to direct to whom Me payment shall be made; 
_ the court, therefore, must interfere, in favour either of the one par- | 
ty or the other ; and it ought to interfere in behalf of the assign- 
ment which has priority in time. Equity will in this case follow the 
law. Ifthe bill of the plaintiffs is dismissed, the court declares that it 
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rd 
will not interfere on their behalf; and that will in effect be a declaration. 
that the trustee ought to transfer the fund to Hodges. ny 

Mr Sugden and Mr Treslove for Hodges. The decree, against which — 
this appeal has been presented, has done no more than follow what has 
long been the general understanding of the profession, and adopts a rule 
which has been long sanctioned by the practice of the most able convey- 
ancers.(a@) Whoever means to be safe, in dealing for an equitable interest 
in a personal chattel, must take two steps: before he completes his pur- 
chase, he ought to inquire of the trustees, whether they have notice of 
the existence of any incumbrance ; if the answer is in the negative, and 
he goes on to complete his purchase, he ought then to give the trustees 
notice of his having done so, in order that he may fix their conscience 
with the knowledge of the fact, and be able to charge them with a breach 
of trust, if they transfer to any other person. By thus affecting the con- 
science of the trustees, he gains a better and a higher equity than a prior 
purchaser who dealt with the vendor only, and made no communication 
to the trustees. It is a mistake to say that equities are to be marshalled 
by priority of date ; equal equities may be marshalled according to the 
order of time; but the question first is, ‘‘ Are the equities equal??? And 
there are many cases of competition between two claimants having equita- 
ble titles, in which the subsequent purchaser was preferred, because he was 
held to have a better right to call for the legal estate than his ad- 
versary. Willoughby v. Willoughby, 1 T. R. 768; Stanhope v. Lord 
Verney, 2 Eden, 81, Butler’s note (1) to Co. Litt. 290 b. 

If a rule contrary to the principle of the decree were to be adopted, 
such equitable interests would be placed extra commercium : no man 
could deal for them, because he could never know when he was safe, except 
so far as he could rely on the personal responsibility and good faith of the 
vendor.. The owner might sell the property to a dozen different persons 


(a) Mr Sugden’s Treatise on the Law of Vendors and Purchasers (edition 1822) contains 
the following observations on this subject:—‘“ A purchaser of any equitable right, of which an 
immediate possession cannot be obtained, should, previous to completing his contract, inquire 
of the trustees, in whom the property is vested, whether it is liable to any incumbrance. If 
the trustee make a false representation, equity would compel him to make good the loss sus- 
tained by the purchaser in consequence of the fraudulent statement. Burrowes v. Lock, 10 
Ves. 470. When the contract is completed, the purchaser should give notice of the sale to the 
trustee. The notice would certainly affect the conscience of the trustee, so as to make him 
liable in equity, should he convey the legal estate to any subsequent purchaser; and it would 
also, perhaps, give the purchaser a priority over any former purchaser, or incumbrancer, who 
had neglected the same precaution.’’ Page 11. 

“© Upon the purchase of a chose in action, or of any equitable right, it is the invariable prac- 
tice of the profession to require nolice of the sale to be given to the trustee. This, of course, 
binds his conscience. And notwithstanding the general rule, that, with respect to equitable 
right, qui prior est tempore potior est jure,* it seems probable that equity would prefer a sub- 
sequent purchaser, who had given a proper notice to the trustee, to a prior purchaser, who had 
neglected todoso. At least,*there is a caset which seems, in some measure, to authorise this 
conclusion.” Page 700. 


* See Tourville v. Naish, 3 P. Wms. 307, and see 2 P. Wms, 495; 15 Ves. 354 ; 2 Taunt. 


AL. Ff 
+ Stanhope v. Earl Verney, Butler’s n. (1) to Co. Litt, 290 b., and see 1 Ves. 367, 9 Ves. 
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sticeessively ; and if notice to the trustees be not required or do not cor- 
fer a higher title, none of them would have any means of knowing 

“whether the property had been previously sold or incumbered. By 

requiring a purchaser, who desires to be safe, to give notice to the trus- 

fees, the vendor is deprived of the means of committing afraud. The trus- 

ees are converted into a register ; and, by applying to them, every one, 
who proposes to negotiate for the purchase of the fund, (except in the 
very improbable event of the trustees incurring personal responsibility, 
by lending themselves to the vendor’s dishonest purposes), is enabled to 

» ascertain, whether any prior incumbrances exist which will prevail over 
the title that is to be conveyed to him. 


In a case like this, the loss must be borne either by the first pradenes 


or by the second. | The latter has taken every precaution, which prudence 
suggested, to protect himself from fraud, and to deprive the vendor of the 
*- means of defrauding others. The former has omitted to take a step, which 
would have prevented all the mischief that has ensued : it is his negligence 
which has enabled the vendor to commit the fraud, the consequences of 
which must fall on either the one or the other. Is it-not reasonable that 
the‘ loss should be borne by him whose negligence has occasioned it, 
rather than by an innocent party, who has exercised a degree of diligence 
which would have saved him from being entangled in the difficulty, if the 
other had done all that a prudent purchaser ought to do? And why 
should the plaintiffs complain ? » They made no inquiry as to the state of 
the property at the time when they took their security ; they took the 


refore, subject to any incumbrance which then affected it, or 


security, ot 

might afte 3 afterwards, before their title was complete. They might 

have made themselves secure: they did not choose to do so; and’ they 

ist bear the consequences. The frame of the bill shows that they were 

aware that they had been guilty of an error ; for they insert in it an alle- 

_ gation totgige unite, that notice of the assignment, under which they 
\ claim, was immediately given to the trustees. 

Peter v. Russell, Evans v. Bicknell, and that class of cases, are not ap- 
plicable to the present question. In them the contest was between two 
parties, of whom one had gotten the legal estate, and the other called upon 
the court to, deprive him of the benefit of that legal estate. ; 

If the general rule be, that the purchaser of an equitable interest, who 
first gave notice to the trustee, is to be preferred to a prior purchaser who 
did not give’notice, there can be no pretext for saying that the purchase of 
a reversionary contingent interest is to be an exception. Itis precisely in 
such a case that notice becomes most necessary. Where the interest is 
such, that the purchaser has a right of immediate enjoyment, possession 
may be obtained without much delay; and the necessity of notice for his 
own protection and that of others is diminished. But where the interest 
is reversionary, there is no mode of completing the title, except by notice 
to the legal holders of the fund. 

It is ridiculous to attempt to found any argument on the circumstance, 
that Hodges did not formally inquire of Johnson, whether he had previous- 
ly assigned or incumbered the property. Johnson conveyed an absolute 
interest: he represented himself as having full power to dispose of the fund 
as he pleased. What end could have been served by putting to him the 
fermal question,—‘+ Are your representations true?”’ 

My Seton for the trustee. Mr Shadwell, in reply. In Stanhope. Lord 
Verney nothing was decided, except that, two innocent purchasers having 
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each a declaration of trust of an outstanding term in his favour, a court of 
equity would not prevent the party, who had obtained possession of the 
deeds, from availing himself of the term to defeat the claim of the other 
who had the first declaration of trust. No question arose there, with res- 
pect to the operation of notice to a trustee, or of alleged laches in omit- 
ing to give notice. The only analogous authorities are the cases, of which 
Evans v. Bicknell is the leading one: priority of title to an equitable in- 
terest gives an advantage similar to that arising from the possession of the 
legal estate: a party may lose the benefit of either advantage, but he can 
lose it only by fraud, or by negligence amounting to fraud. In the ab- 
sence of fraud, the prior equity is the better equity. 

It has been very usual to give the trustee notice of an assignment by 
persons beneficially interested; but that step has been taken only for the 
purpose of preventing the trustee from parting with the fund, and not as 
necessary to the perfection of the title. By what process of legal reason- 
ing can notice to a trustee be conceived to convert a second incumbrancer 
into a first, and a first into a second? Will notice have that effect, if it is 
not preceded by inquiry of the trustee, before the purchase-money is paid? 
If the answer is in the affirmative, the second purchaser will be preferred, 
though he has been guilty of as much negligence as is imputed to the first; 
and a formal act, required by no known law, done by him after his pur- 
chase-money has been paid on the mere faith of the vendor’s representa- 
tions, is to have the effect of giving his conveyance a higher operation. 
A second purchaser, some years after the completion of his contract, gives 
notice to a trustee to whom no earlier notice had been given: can that act 
entirely alter the relative rights, which, up to the moment of giving this 
notice, unquestionably subsisted between him and former incumbrancers? 
In the present case, notice was not given by Hodges till several weeks af- 
ter the execution of the assignment to him; and, during this interval, he 
must have been postponed: how could he afterwards, by his own act, make 
his title better, to the prejudice of a prior bona fide purchaser for valuable 
consideration? If, on the other hand, inquiry, before the purchase is com- 
pleted, be necessary, as well as notice after its completion, it is not the 
notice alone which has the mysterious operation of converting the last into 
the first; and as the inquiry does not convert the trustee of the fund into 
a trustee for the person who makes the inquiry, the principle of this decree 
falls to the ground, so far as it depends upon the notion, that a posterior 
equity becomes a better equity by the operation of certain acts in conyert- 
ing the legal holder of the fund into a trustee for him who claims under a 
posterior equity. Suppose a second incumbrancer makes inquiry of the 
trustees, but does not give them notice; or, suppose that, after the com- 
pletion of the contract of the second incumbrancer, who made such inqui- 
ry, but before he has given notice, a first incumbrancer, who made no pre- 
vious inquiry, gives notice: how are the equities to be arranged under such 
circumstances? A trustee may be abroad, or lunatic, so that notice cannot 
be given to him: the first incumbrancer may be in a distant country, while 
the second is on the spot, so that it may be physically impossible for the 
former to give the first notice; in other words, if this decree is right, it 
will be out of his power to secure any title to a fund unincumbered at the 
time of his purchase, and for which he has paid full value. There is no 
end to the difficulties which must arise, if once we depart from the plain 
rule, that the prior equity is to be preferred, except where it is vitiated by 
fraud, or negligence amounting to fraud. 
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November 8, 9.—Before the Lord Chancellor.—The appeal in Dearle 


v. Hall washeard. ‘ 

Mr Sugden and Mr Phillimore, for the appellants. They urged the 
same topics, and referred to the same authorities, as were relied on by Mr 
Shadwell in Loveridge v. Cooper. They further cited Tourville v. Nash, 
3 P. Wms. 307; the dictum in Brace v. The Duchess of Marlborough, 2 
P. Wms. 495, “That, in all cases where the legal estate is standing out, 
the several incumbrancers must be paid according to their priority in point 
of time;”? and Lord Thurlow’s dictum in Davies v. Austen, 1 Ves. Jun. 
249, ««A purchaser of a chose in action must always abide by the case of 
the person from whom he buys: that I take to be an invariable rule.”’ 

The negligence, said they, which was imputed to the plaintiffs was 
merely this, that, having an incumbrance on a fund, they had omitted to 
take a step which might probably have been the means of bringing the ex- 
istence of the incumbrance to the knowledge of intending purchasers. But 
where was the authority which justified the court in imposing such a duty on 
an incumbrancer? The contrary doctrine was established by Osborne vw. Lea, 
9 Mod. 96, where it was held, that a person, having an incumbrance on 
an estate, was not bound to give netice of it to persons whom he knew to 
be in treaty for the purchase of the property. 

Looking merely at the comparative want of caution in the parties, the 
plaintiffs were not more culpable than Hall. The enrolment of their an- 
nuities furnished to the whole world ample means of protection; and if 
Hall had searched at the enrolment office, he would have found that he 
was purchasing a property which his vendor had previously parted with. 

In the argument before the Master of the Rolls, a case of Wright v. 
Lord Dorchester(a) was cited as an authority for preferring a second incum- 


(a) The following were the material circumstances in Wright v. Lord Dorehester.—Mr Sturt 
was entitled to a life-interest in a sum of stock standing in the names of Lord Dorchester and 
Mr Bouverie; and, in 1793, assigned it, with other property, to Wright, as a security for the 
payment of two annuities. In 1795, he proposed to sell his interest in the stock to Brown, who, 
having inquired of the trustees, and being informed by them, that they knew of no incumbrance 
on the fund, completed his purchase: and the trustees executed a power of attorney to Brown’s 

solicitor, under which the dividends were received and paid to Brown till 1801. In that year 

Wright filed a bill, and obtained an injunction to restrain the transfer of the stock and the pay- 

ment of the dividends. 
The answer of Brown stated the title under which he claimed; and that of Sturt alleged, that 

Wright’s security was meant to comprehend nothing beyond certain real estates. 

Upon the answer, Lord Eldon, in 1869, dissolved the injunction against the payment of the 
dividends, and ordered the dividends to be paid to Brown, upon his giving security to refund the 
amount, in case a decree should be made against him. 

The order made in that cause was as follows:— 

Between John Wright, Ichabod Wright, Francis Beresford, and Francis Evans, Plaintiffs; and 
George Damer, Esquire, now Earl of Dorchester, and Edward Bouverie, Charles Sturt Tone: 
than Brown, and the Governor and Company of the Bank of England, Defendants. 
Whereas, by an order made in this cause, bearing date the 20th day of July 1801, it was, for 

the reasons therein contained, ordered, that the defendants, the Governor and Company of the 

Bank of England, should be restrained from permitting a transfer of the principal sum of 13,2457 

0s. 7d. bank three per cent consolidated annuities, in the pleadings in this cause mentioned ata 

also from paying the interest or dividends due, or thereafter to grow due, on the said Braelgiie 
sum, until the defendants should fully answer the plaintiffs’ bill, and this court make other order 
to the contrary. Now, upon opening of the matter, &c. by Mr Leach and Mr Bell, of counsel 
for the defendant Jonathan Brown, it was alleged, that the plaintiffs exhibited their bill in this 


CASES IN CHANCERY. 291 


[ Loveridge v. Cooper.] 


brancer, who had given notice, to a prior incumbrancer who had not given “~ 
notice. The order made in that suit was merely interlocutory; and, though 
the dividends were directed to be paid to the second incumbrancer, he was 
required to give security to refund them, if the final decree of Court should 


court against the defendants, stating, among other things, that, sometiine previous to the 27th 
day of December 1790, the sum of 13,2451. 0s. 7d. three per cent consolidated bank annuities was 
invested in the books of the Governor and Company of the Bank of England, in the names of the 
honourable George Damer, afterwards Earl of Dorchester, and the honourable Edward Bouverie, 
on certain trusts by some deed declared, and that the said Charles Sturt was entitled to receive 
the dividends and interest thereof for the term of his natural life; and that the said Charles Sturt 
had granted two annuities, amounting together to the sum of 2400J., and had assigned to the 
plaintiff John Wright, his executors, administrators, and assigns, certain securities, including, 
among other things, the dividends of the 13,2451. 0s. 7d. upon the several trusts mentioned in 
an indenture, bearing date the 14th day of March 1793; that, afterwards, the said annuity of 
24001. was, by default of Charles Sturt, greatly in arrear, and, therefore, the plaintiffs applied for 
and obtained the order dated the 20th day of July 1801;—that the defendant Jonathan Brown 
hath put in his answer to the plaintiffs’ bill, whereby he, among other things, saith, that the said” 
Charles Sturt, having occasion for a sum of money in June 1795, applied to his, the defendant’s, 
solicitor, to procure him the same, and proposed to sell his life interest, which he was entitled 
to in the dividends of the said three per cent. bank annuities, amounting to the sum of 8971. 7s.; that 
the said Charles Sturt then assured his, the defendant’s solicitor, that the dividends were free 
from all incumbrances whatsoever; that his solicitor did apply to the Earl of Dorchester and the 
honourable Edward Bouverie, the trustees named in the marriage settlement of the said Charles 
Sturt, with Lady Mary Ann Ashley Cooper, in whom the said three per cent consolidated 
bank annuities are vested, and that the said trustees informed his said solicitor, that they 
had not heard of or knew of any person ertitled thereto, or who had made any claim there- 
to, to their knowledge or belief, except the said Charles Sturt; that his said solicitor made 
the said trustees acquainted with the said treaty; that, by indenture bearing date the 18th 
day of June 1795, the said Charles Sturt, for the considerations therein mentioned, as- 
signed the dividends of the said 18,245]. 0s. 7d. three per cent consolidated bank annu- 
ities to the said defendant for the term of the natural life of the said Charles Sturt; that the said 
George Earl of Dorchester, and the said Edward Bouverie, duly executed a power of attorney 
authorizing and empowering John Claridge, his, the defendant’s, solicitor, to receive the interest 
and dividends of the said trust stock for the use of him the said defendant, as the same became 
due, and by virtue thereof the said John Claridge duty received the interest and dividends of the 
said trust-stock until Midsummer 1801, a period of six years or upwards, without any interrup- 
tion or molestation by any person whatsoever;—that the said defendant Charles Sturt hath. put 
in his answer to the plaintiffs’ bill, and, among other things, saith, that whatever may have been 
the particular expressions introduced into the said several indentures in the bill mentioned, it was. 
the true understanding and agreement between him, Sturt, and the plaintiffs, that the plaintiffs 
should have the security of the real estates only granted to them, and, in order to prevent any 
doubt or misunderstanding what estates in particular belonging to bim, the said defendant, were to 
be comprised in the grant of the annuity in the said plaintiffs’ bill mentioned, a rental or sehe- 
dule of such real estates of him, the said defendant, mentioned and intended asa security for the 
said annuity of 2400/., was made out and approved by the said plaintiffs or their agents, ae some 
of them, and the same rental or schedule was annexed to the said grant;—and therefore it was 
prayed, that the said injunction for restraining the Governor and Company of the Bank of Eng- 
land from permitting a transfer of the 13,2451. 0s. 7d. three per cent consolidated annuities, and 
also from paying the dividends due, or,thereafter to accrue due on the same, may be dissolyed:— 
Whereupon, and upon hearing Sir Samuel Romilly, of counsel for the plaintiffs, and Mr Trower, 
of counsel for the defendant the honourable Edward Bouverie, and the said order, dated the 20th 
day of July 1801, read, and what was alleged by the counsel for the said parties,—and the de- 
fendant Jonathan Brown, by his counsel, undertaking to give security to be approved of by Mr 
Ord, one of the Masters of this court, to whom the cause of Portman 2. Sturt stands referred, to 
refund all dividends which he shall receive in respect of the bank annuities mentioned in the no- 
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not be in his favour. It is, therefore, evident, that Lord Eldon did not 
mean to decide the question in that stage of the cause. 

Mr Horne and Mr Barber, for Hall. They followed the same train of 
argument which had been urged by the defendant in Loveridge v. 
Cooper ; and further cited, Burrowes v. Lock, 10 Ves. Jun. 476; Ex 
parte Knott, 11 Ves. 609, 618 ; and Wright ». Lord Dorchester. 

The order made in the last of these cases was, they argued, a direct 
authority on the point ; for Lord Eldon would not have dissolved the 

- injunction, and directed payment to be made to the second incumbrancer, 
if he had not had a clear and decisive opinion on the subject. It had 
been stated by one of the counsel who were concerned in that case, 
that the Lord Chancellor was of opinion, that the power of attorney, 
which was executed by the trustees to the solicitor of the second purchaser, 
was equivalent toa declaration of trustin hisfavour. Lord Eldon required 
that Brown should give security to refund the money, not because he had 
any doubt as to the law upon the facts as they were presented to the 
court by Brown’s answer, but because, when the cause came to a hearing, 
those facts might be displaced, and the court might have then to adjudi- 
cate upon a totally different state of cireumstances. Brown might fail in 
proving that he had made the inquiry, received the answer, and given 
the notice, which his answer insisted on ; for the purpose of the motion to 
dissolve the injunction, the court was to act upon the statements of the 
answer on those points; at the hearing, those statements would go for 
nothing ; the decree would proceed merely upon the facts proved ; and 
Brown was required to give security to refund, because it might happen 
that the facts proved in the cause would not coincide with the facts stated 
in his answer. 

If the trustees had concurred in the assignment to Hall, who could 
have doubted that he wouid have acquired a priority, which could not 
have been taken away from him? Though they have not concurred in 
the assignment, and though he had no right to require them to concur in 
it, does not their promise to pay the dividends to him,—does not an actual 
receipt of a part of those dividends,—place him in the same situation, 
with respect to other claimants, as if the trustees had been parties to the 
deed? The plaintiffs do not pretend that they can recall from Mr Hall 


tice, until the hearing of this cause, after retaining the arrear of the property duty payable in res- 
pect thereof, in case the plaintiffs, or the defendants, the trustees, shall be declared to be enti- 
tled to such dividends,—upon the said Jonathan Brown giving such security, to be approved of 
by the said Master, his lordship doth order, that the injunction granted in this cause, to restrain 
the defendants, the Governor and Company of the Bank of England, from paying such dividends, 
be dissolved; and it is ordered, that such dividends be received by the said John Claridge, on 
behalf of the said Jonathan Brown, by virtue of the letter of attorney given to him in the plead- 
ings mentioned, until the hearing of this cause, oz the further order of this court: And it is or- 
dered, that the plaintiffs do pay unto the defendant, the honourable Edward Bouverie, the sur- 
viving trustee named in the indenture of settlement made on the marriage of the defendant 
Charles Sturt with Lady Mary Ann Ashley Cooper, bearing date the 11th day of April 1788, his 
costs of this suit up to this time, to be taxed by the said Master; but such payment is to be with- 

‘t prejudice to any questions by whom the same are ultimately to be paid.* 

Reg. Lib. B. 1808. fo, 420. 


* It does not appear that the i i y ‘ourt | 
Bae eaiee, PE question came again before the court in any subsequent stage 
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the sums which he has received ; yet, if they have the better title, their 
right ought to extend to the dividends which were paid to him as well as 
to the dividends accrued subsequently, which have remained in the hands 
of the trustees, or of the court. Negligence is not imputable to Hall 
because he did not search for annuities. What was there to put him upon 
such inquiry ? Who ever imagined, that every purchaser of an equitable 
interest in stock is to make a search at the enrolment-office, in order to 
ascertain whether his vendor has previously granted annuities. (@) 


December 24, 1828.—The Lorp Cuancrettor. Thecasesof Dearle v. 
Hall, and Loveridge v. Cooper, were decided by Sir Thomas Plumer ; and 
from his decree there is, in each of them, an appeal, which stands for 
judgment. As the two cases depend on the same principle, though the 
facts are, to a certain degree, different, the better course will be to dispose 
of both together; and as Dearle v. Hall was the first of the two which 
came before the court below, though it was not argued on appeal till after 
Loveridge v. Cooper had been heard, I shall first direct my attention to 
the facts on which it depends. 

Zachariah Brown was entitled, during his life, to about 932. a year, 
being the interest arising from ashare of the residue of his father’s estate, 
which, in pursuance of the directions in his father’s will, had been con- 
verted into money, and invested in the names of the executors and trus- 
tees. Among those executors and trustees was a solicitor of the name of 
Unthank, who took the principal share in the management of the trust. 
Zachariah Brown, being in distress for money, in consideration of a sum 
of 204/., granted to Dearle, one of the plaintiffs in the suit, an annuity of 
371. a year, secured by a deed of covenant and a warrant of attorney of 
the grantor and a surety ; and, by way of collateral security, Brown 
assigned to Dearle all his interest in the yearly sum of 93/.: but neither 
Dearle nor Brown gave any notice of this assignment to the trustees under 
the father’s will. 

Shortly afterwards, a similar transaction took place between Brown and 
the other plaintiff, Sherring, to whom an annuity of 27/. a year was 
granted. ‘The securities were of a similar description ; and, on this occa- 
sion, as on the former, no notice was given to the trustees. 

These transactions took place in 1808 and 1809. The annuities were 
regularly paid till June 1811; and then, for the first time, default was 
made in payment. 

Notwithstanding this circumstance, Brown, in 1812, publicly adver- 
tised for sale his interest in the property under his father’s will. Hall, 
attracted by the advertisement, entered, through his solicitor, Mr Patten, 
into a treaty of purchase ; and it appears from the correspondence between 
Mr Patten and Mr Unthank, that the former exercised due caution in the 
transaction, and made every proper inquiry concerning the nature of 
Brown’s title, the extent of any incumbranees affecting the property, and 
all other circumstances of which it was fit that a purchaser should be ap- 
prised. No intimation was given to Hall of the existence of any previous 
assignment ; and, his solicitor being satisfied, he advanced his money for 
the purchase of Brown’s interest, and that interest was regularly assigned 
to him. Mr Patten requested Unthank to join in the deed: but Mr 


(a) Wilks v. Boddington, 2 Vernon, 599. Frere v. Moore, § Price, 480. See also 18 Ves. 
112,113. 2 Ves. Sen. 486. 1 Ball and Beattie, 171. 
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Unthank said, ‘1 do not choose to join in the deed ; and itis unnecessary 
for me to do so, because Z. Brown has an absolute right to this property, 
and may deal with it as he pleases.” The first half-year’s interest, sub- 
ject to some deductions, which the trustees were entitled to make, was 
duly paid to Hall; and, shortly afterwards, Hall for the first time ascer- 
tained, that the property had been regularly assigned, in 1808 and 1809, 
to Dearle and to Sherring. 

Sir Thomas Plumer was of opinion, that the plaintiffs had no right to 
the assistance of a court of equity to enforce their claim to the property 
as against the defendant Hall, and that, having neglected to give the 
trustees notice of their assignments, and having enabled Z. Brown to 
commit this fraud, they could not come into this court to avail themselves 
of the priority of their assignments in point of time, in order to defeat 
the right of a person who had acted, as Hall had acted, and who, if the prior 
assignments were to prevail against him, would necessarily sustain a great 
loss. In that opinion I concur. 

It was said, that there was no authority for the decision of the Master 
of the Rolls—no case in point to support it; and certainly it does not ap- 
pear that the precise question has ever been determined, or that it has 
been even brought before the court, except, perhaps, so far as it may 
have been discussed in an unreported case of Wright v. Lord Dorchester. 
But the case is not new in principle.__ Where personal property is assign- 
ed, delivery is necessary to complete the transaction, not as between the 
vendor and the vendee, but as to third persons, in order that they may 
not be deceived by apparent possession and ownership remaining in a per- 
son, wha, in fact, is not the owner. This doctrine is not confined to 
chattels in possession, but extends to choses in action, bonds, &c.: in 
Ryall v. Rowles, 1 Ves. Sen. 348; 1 Atk. 165, it is expressly applied to 
bonds, simple contract-debts, and other choses in action. It is true that 
Ryall v. Rowles was a case in bankruptcy; but the Lord Chancellor called 
to his assistance Lord Chief Justice Lee, Lord Chief Baron Parker, and 
Mr Justice Barnett; so that the principle, on which the court there acted, 
must be considered as having received most authoritative sanction. These 
eminent individuals, and particularly the Lord Chief Baron and Mr 
Justice Barnett, did not, in the view which they took of the question 
before them, confine themselves to the case of bankruptcy, but stated 
grounds of judgment which are of general application. Lord Chief Baron 
Parker says, that, on the assignment of a bond debt, the bond should be 
delivered, and notice given to the debtor; and he adds, that, with respect 
to simple contract-debts, for which no securities are holden, such as book- 
debts for instance, notice of the assignment should be given to the debtor, 
in order to take away from the debtor the right of making payment to 
the assignor, and to take away from the assignor the power and disposi- 
tion over the thing assigned. 1 Ves. Sen. 367. 2 Atk. 177. In cases 
like the present, the act of giving the trustee notice, is, in a certain degree, 
taking pessession of the fund: it is going as far towards equitable posses- 
sion as it is possible to go; for, after notice given, the trustee of the fund 
becomes a trustee for the assignee who has given him notice. It is upon 
these grounds that I am disposed to come to the same conclusion with the 
late Master of the Rolls. : 

I have alluded to a case of Wright ». Lord Dorchester, which was cited 
as an authority in support of the opinion of the Master of the Rolls. 
In that case, a person of the name of Charles Sturt, wag entitled to the 
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dividends of certain stock, which stood in the names of Lord Dorchester 
and another trustee. In 1793, Sturt applied to Messrs Wright and Co., 
bankers at Norwich, for an advance of money, and, in consideration of 
the moneys which they advanced to him, granted to them two annuities, 
and asssigned his interest in the stock as a security for the payment. No 
notice was given by Messrs Wright and Co. to the trustees. It would 
appear that Sturt afterwards applied to one of the defendants, Brown, to 
purchase his life-interest in the stock; Brown then made inquiry of the 
trustees, and they stated that they had no notice of any incumbrance on 
the fund: upon this Brown completed the purchase, and received the 
dividends for upwards of six years. Messrs Wright then filed a bill, and 
obtained an injunction, restraining the transfer of the fund or the payment 
of the dividends; but, on the answer of Brown, disclosing the facts with 
respect to his purchase, Lord Eldon dissolved that injunction. At the 
same time, however, that he dissolved the injunction, he dissolved it only 
on condition that Brown should give security to refund the money, if, at 
the hearing, the court should give. judgment in favour of any of the other 
parties. That case was attended also with this particular circumstance, 
that the party, who pledged the fund, stated by his answer, that, when 
he executed the security to Wright and Co., he considered that the pledge 
was meant to extend only to certain real estates. For these reasons, I do 
not rely on the case of Wright v. Lord Dorchester as an authority; I rest 
on the general principle to which I have referred; and, on that principle, 
I am of opinion that the plaintiffs are not entitled to come into a court of 
equity for relief against the defendant Hall. The decree must, therefore, 
be affirmed, and the deposit paid to Hall. 

The case of Loveridge v. Cooper, though the circumstances are some- 
what different, is the same in principle with Dearle v. Hall, and must 
follow the same decision. 


Cooper v. Fynmore.(a) 
3 Russell, 60. 


BY an indenture, bearing date the 18th of May 1804, and made and 
executed by and between Amelia Hartley of the first part, Charles Reimer 
of the second part, and William Fynmore and William Fisher of the 
third part; after reciting, that a marriage was intended to be had between 
Amelia Hartley and Charles Reimer, it was witnessed, that Fynmore and 
Fisher were tostand possessed of a sum of 800/. three per cent consols,'which 
had been transferred into their names, upon trust, to pay the interest and 
dividends, as they should become due, “into the proper hands of Amelia 
Hartley, during the joint lives of her and Charles Reimer, her intended 
husband,” for her separate use, and, after the decease of either of them, 
upon trust, to transfer the stock to the survivor of them, Amelia Hartley 
and Charles Reimer, his or her executors, administrators, and assigns. 


(a) After judgment had been given at the Rolls in Dearle v. Hall, and Loveridge v. Cooper, 
a short note of the decision in this case was communicated by Mr Cooke to Mr Shadwell, and 
by the latter to the reporter. The facts are taken from the registrat’s book. No reference was 
made to it, on either side, in arguing the two appeals. 
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In and before the month of June 1805, Reimer was indebted to Joseph 
Cooper in the sum of 1802. 8s., and, in the beginning of that month, Cooper 
lent to Reimer a further sum of 997. 12s. 

By an indenture, bearing date the 8th of June 1805, made and executed 
by and between Charles Reimer and Amelia his wife, of the one part, and 
Joseph Cooper of the other part, the 800/. three per cent consols, standing 
in the name of Fynmore and Fisher, were granted, bargained,sold, assigned, 
and transferred unto Cooper, his executors, administrators and assigns, as 
a security for the payment of the sum of 300/. and interest, on the Sth of 
June 1806. 

By an indenture bearing date the 30th of October 1807, made and exe- 
cuted by and between Charles Reimer and Amelia his wife, of the one 
part, and Robert Ingram of the other part, reciting the deed of the 18th 
of May 1804, and that Reimer and his wife had contracted with Ingram 
to grant to him an annuity of 31/. 14s. for the lives of Reimer and his 
wife, and the survivor of them, at the price of 150/., it was witnessed, that 
Reimer, and Amelia his wife, did give, grant, bargain, sell, &c. unto 
Ingram, his executors, administrators, and assigns, during the life of 
Reimer and his wife, and the life of the survivor of them, an annuity of 
317. 14s., to be charged and chargeable upon, and to be issuing and paya- 
ble out of a certain sum of 2000/., and also out of the interest, dividends, 
income, and produce, whether annual or otherwise, of the said sum of 800/. 
three per cent consolidated bank annuities: and for the better securing the 
said annuity, Charles Reimer, and Amelia his wife, did thereby bargain, 
sell, assign, transfer, &c. unto Ingram, his executors, administrators, and 
assigns, (among other things) all that sum of 800/., &c., to hold the same 
unto him, his executors, administrators, and assigns. The deed contained 
also a power of attorney from Reimer and his wife to Ingram, his execu- 
tors, administrators, and assigns, to receive the dividends of the stock upon 
the trusts therein mentioned. 

The whole of the principal-money secured by the deed of June 1805, 
and interest from the date of it, being due, Cooper filed his bill against 
Fynmore and Fisher, Reimer aud wife, and the personal representatives of 
Ingram, praying that the stock might be assigned to him upon the trusts 
expressed in the deed of June 1805, or that a competent part of it might 
be sold, and the proceeds applied in payment of his demand. 

By a decree, made by the Master of the Rolls on the 16th of February 
1813, it was referred to Master Campbell, to take an account of what was 
due to the plaintiff and to the defendants Ann Ingram, John Greenhill, 
and Joseph Hadley, (the executrix and executors of Robert Ingram), upon 
their respective securities; and the Master was to state the priorities of 
the plaintiff and those defendants in the 800/. three per cent bank stock. 

The executors of Ingram in their state of facts, after setting forth the 
deed under which they claimed, charged, that, a short time previous to 
the execution of the indenture of the 30th of October 1807, Robert Ingram, 
by his solicitor, John Haynes, applied to Fynmore and Fisher, as trustees 
under the marriage-settlement of Mrs Reimer, to know whether the 800i. 
three per cent consolidated bank annuities was charged or incumbered; 
that, in answer thereto, the trustees informed Haynes, that they did not 
know of any charge or incumbrance upon or affecting the property; that 
thereupon Ingram paid the purchase-money; and that, in August 1808, 
Ingram caused a notice, in writing, of the indenture of the 30th of October 
1807, to be given to Fynmore and Fisher, which notice, after certain 
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recitals, proceeded in the following words—‘+ Now I, Robert Ingram, do 
hereby give you notice of the indenture of the 30th day of October 1807, 
and of the annuity granted to me as aforesaid, and of such assignment of the 
said sum of 800/. three per cent consolidated bank annuities, and also of 
the said assignment of 2000/., and the stocks, funds, and securities in which 
the same sums respectively were or should be invested, and all the divi- 
dends, interest, income, and produce of the same sums respectively, for 
securing the payment of the said annuity, &c.; and also that the said an- 
nuity is in arrear and unpaid upwards of twenty-one days, and therefore I 
require you to pay me the same out of the assigned premises.”? They, 
therefore, charged, that, Cooper not having given to Fynmore and Fisher 
any notice of the indenture of the Sth of June 1805, or of the incumbrance 
thereby created, the stock standing in the name of the trustees ought to 
be applied, in the first place, in the payment of the arrears of Ingram’s 
annuity, which had been unpaid for six and a half years previous to the 
30th of April 1814. 

The state of facts of the plaintiff Cooper, besides setting forth his deed, 
which was there represented to have been executed in order to secure the 
repayment of a sum of 280/. due from Reimer to Cooper, merely charged, 
that he, Cooper, had received no part either of the principal or of the in- 
terest secured by the deed of June 1805, and that that deed, and the 
charge thereby created, had priority over the deed of the 30th of October 
1807. There were no allegations contradicting the priority of notice on 
which Ingram’s representatives relied. 

The Master found that the plaintiff’s security was the prior incumbrance 
on the 800/. stock. To that finding the representatives of Ingram took 
an exception. 

On the 16th of December 1814, the cause came on to be heard, on ex- 
ceptions and further directions, before the Vice-Chancellor. 

Sir Thomas Plumer, Vice-Chancellor, held, that the Master’s report 
was right, and that the plaintiff had the prior incumbrance. Mere ne- 
glect of notice, he said, was not sufficient to postpone him. In order to 
deprive him of’ his priority, it was necessary that there should be such 
laches as, in a court of equity, amounted to fraud. Jones v. Gibbons, 9 
Ves. 407. Upon principle and upor authority, the plaintiff was entitled 
to priority. 


The court overruled the exceptions; and, by the decree, it was ordered, 
that the stock should be sold; that, out of the proceeds of the sale, there 
should be paid the costs of the trustees and of the plaintiffs, and then the 
amount due to Cooper; and that the residue of the money should be applied, 
so far as it might extend, in paying to the representatives of Ingram what 
should be found due to them on their security and for costs. 

Reg. Lib. 1814. A. 1410. 
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November 27, 1826; April 15, 1828.——Where husband and wife assign to a purchaser, for valua 
ble consideration, a share of an ascertained fund, im which the wife has a vested interest in 
remainder, expectant on the death of a tenant for life, and both the wife and the tenant for 
life outlive the husband, the wife is entitled, by right of survivorship, to claim the whole of 
that share of the fund against such particular assignee for valuable consideration. 

If the wife, after her husband’s death, executes an assignment of the fund, which recites former 
assignments by the husband, and purports to be made subject to thera, she does not thereby 
recognise or confirm those former assignments. 

The wife does not acquiesce in those assignments, or waive her right to claim against them, by 
forbearing to impeach them till the death of the tenant for life. 


ANTHONY CALVERT, by his will, dated in November 1808, be- 
queathed the residue of his estate to trustees, upon trust to invest a cer- 
tain share of it in the public funds er on real securities, and to pay one 
half of the interest or dividends to Eleanor Torrie for her life, and the 
other half to Susannah Brewer during her life; and he directed that, after 
the death of the tenants for life respectively, the trustees should transfer 
the principal moneys and funds, in equal shares, to the two daughters of 
Eleanor Torrie, then living. The testator died in the following Decem- 
ber; and a sum of 14,395/. three per cent consolidated bank annuities was 
placed in the name of the trustees, as that part of his residue in which 
Eleanor Torrie and Susannah Brewer were interested. 

Eleanor Torrie, the tenant for life of one moiety of the fund, had two 
daughters at the date of the will. She died on the Ist of April 1824. 
Mrs Brewer, the tenant for life of the other moiety of the fund, was still 
living. 

The plaintiff, one of the two daughters of Eleanor Torrie, was, at the 
date of the will, and at the death of the testator, the wife of John Honner; 
and he died in January 1817, before his wife’s reversionary interest fell into 
possession. 

During the coverture, Mr and Mrs Honner executed indentures, dated 
in March 1814, November 1814, January 1816, and November 1816, by 
which they assigned, for valuable consideration, to different purchasers, 
various portions of the trust-fund to which Mrs Honner would be entitled 
on the death of her mother and Mrs Brewer. 

The assignment of November 1816 was made to one Streater. Mrs 
Honner, after the death of her husband, agreed to sell to Streater a further 
portion of the fund; and this agreement was carried into effect by an in- 
denture, dated in Nevember 1817, which was indorsed on the assignment 
of November 1816. This indorsed deed was made between Mrs Honner, 
of the one part, and Streater of the other part; it recited, that Streater 
was entitled, under the within-written indenture, to a certain portion of 


(a) This case, and several of those which follow, were argued at the Rolls before Sir J. S. Cop- 
ley: some of them were decided by him at the Rolls; in others, judgment was given, after he was 
Lord Chancellor. 


This case had been previously argued before Lord Gifford; and stood for judgment, at the 
time of his death. 
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the fund, and referred to the other assigaments; and it purported to trans- 
fer the property to Streater, subject to these assignments. 

On the 4th of May 1824,(a) Mrs Honner filed her bill, insisting that 
the assignments, made while her husband and the tenant for life were both 
alive, did not bind her, and praying that her portion of the fund might be 
transferred to her. 

The principal question was the same as arose in Purdew v. Jackson, 
namely, whether, when a husband and wife have assigned to a purchaser, 
for valuable consideration, an ascertained fund, in which the wife has a 
vesied reversionary interest, expectant on the death of a tenant for life, and 
the wife and the tenant for life both outlive the husband, the wife is en- 
titled, by right of survivorship, to claim the whole of the fund against such 
particular assignee for valuable consideration? 

No authorities and doctrines were referred to by the counsel on either 
side, which were not mentioned in ‘the argument of Purdew v. Jackson, 
except Lee v. Muggeridge, 5 Taunt. 36. 

The assignees of the fund contended, that, even if the principal question 
should be decided against them, the wife was bound by acquiescence, hav- 
ing suffered more than seven years to elapse, after the death of her hus- 
band, without questioning the validity of the instrument: and they further 
insisted, that the deed of November 1817, executed by the plaintiff when 
she was a femme sole, would operate as a confirmation of the prior assign- 
ments, to which it purported to be subject, or, at least of the assignment 
of November 1816. 

To this it was answered, that it was not incumbent on the plaintiff to 
assert her right, tll the fund fell into possession. As to the deed of No- 
vember 1817, it could not give validity to instruments which were not pre- 
viously binding on her; because there was no intention in any of the par- 
ties, that it should operate as a confirmation. A purpose of confirmation 
would have been manifested by express words of confirmation. The as- 
signments of 1814 and 1816 were at that time believed to be valid; and, 
on this notion, it was very natural that they should be mentioned in the 
assignment which the wife executed after her husband’s death. It could 
not give any validity even to the prior deed of Streater himself; still less 
could it operate as a confirmation of the deeds of persons who were not par- 
ties to it. 

“April 15.—The Lorp Cuancextor. This fund was a chose in action 
of the wife; it was herreversionary chose in action. Whether the husband 
has the power of assigning his wife’s reversionary interest in a chose in ac- 
tion, is a question which has been repeatedly agitated, and has excited con- 
siderable interest, both at law and inequity. At law, the choses in action 
of the wife belong to the husband, if he reduces them into possession; if 
he does not reduce them into possession, and dies before his wife, they sur- 
vive to her. When the husband assigns the chose in action of his wife, 
one would suppose, on the first impression, that the assignee would not be 
in a better situation than the assignor; and that he, too, must take some 
steps to reduce the subject into possession, in order to make his title good 
against the wife surviving. But equity considers the assignment by the 
husband as amounting to an agreement, that he will reduce the property 
into possession; it likewise considers what a party agrees to do as actual- 
ly done: and, therefore, where the husband has the power of reducing the 


(a) After the decision in Purdew v. Jackson. 
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property into possession, his assignment of the chose in action of the wife 
will be regarded asa reduction of it into possession. On the other hand, 
I should also infer, that, where the husband has not the power of reducing 
the chose in action into possession, his assignment does not transfer the 
property, till, by subsequent events, he comes into the situation of being 
able to reduce the property into possession; and then his previous assign- 
ment will operate on his actual situation, and the property will be trans- 
ferred. 

Such are the views which would occur to the mind, if there were no 
cases or authorities on the subject. But the question has frequently been 
under the consideration of courts; and it is material to consider what the 
authorities are, both on the oneside and on the other. 

Sir William Grant, in Mitford». Mitford, referring to an opinion which 
had been entertained in the profession, that the husband’s assignment, for 
valuable consideration, of the wife’s chose in action, passed an absolute 
right to the property, freed from the wife’s contingent right by survivor- 
ship, seems to have intimated a strong doubt of its soundness. ‘If such 
be the rule, “says he, 9 Ves. 99, it is the favour a court of equity shows 
to such a purchaser that operates, as in many cases it does, to put him ina 
better situation than the party from whom he derives his title.””_ In White 
v. St Barbe he has said, in distinct terms, 1 Ves. & Beames, 405, that 
‘¢A husband can dispose of such property of his wife in expectancy against 
every one but the wife surviving;” thereby intimating his opinion, that, 
against the wife surviving, the husband’s assignment would not operate. 

Thus stood the question, when Hornsby v. Lee, 2 Mad. 16, eame before 
the court. In that case the question was argued on both sides; and Sir 
Thomas Plumer decided, that the husband’s assignment of the wife’s re- 
versionary interest was not valid against her surviving. Itis true, that it 
~ was a contingent interest which was. there assigned; but the decision did 
not at all turn onthat particular circumstance. 

The ease of Hornsby v. Lee excited considerable inquiry in the profes- 
sion; and it was discussed very much at length in Mr Roper’s book on 
the laws of husband and wife. After the attention of the court had been 
directed to that decision, the question came again before the same judge in 
Purdew v. Jackson, 1 Russell, 1. The point was clearly and distinctly 
raised. It was argued with great learning and ability on both sides, and 
particularly on the side adverse to the opinion of the Master of the Rolls. 
After the first argument, the importance of the question, and the doubts 
which had been entertained with respect to it, induced the court to direct 
a second argument. It was argued again by one counsel on each side, and 
the Master of the Rolls took time to consider of his judgment. At length 
he delivered a most elaborate judgment; and, after going through every 
part of the question, came to a conclusion consistent with his opinion in 
Hornsby v. Lee—that the husband. could not assign the reversionary in- 
ane of his wife in a personal chattel, so as to bind her, if she survived 

im. 

Thus stand the cases in point, and the direct authorities on the one side. 
These decisions are consistent with the principle to which I haye adverted, 
They support that principle, and are founded on it; and I should feel my- 
self bound by those authorities, supporting a principle in which I concur, 
ee ane them overborne by a superior weight of authorities on the 
other side. 


It is not my intention to go through all the authorities that have been refer- 
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red to as contradicting the conclusion to which Sir Thomas Plumer came: 
{ shall satisfy myself with adverting to two or three of them, which have 
been most relied on. 

Dawbury v. Atkins, Gilb. Eq. Rep. 88, was cited at first with much 
confidence, but appears ultimately to have been given up. The decree 
in that cause was, in one respect, clearly erroneous ; and the court seems 
to have considered the legacy; though charged on a reversion, as a present 
gift ; for interest was allowed on it from the death of the testator. 

In Grey v. Kentish, 1 Atk. 280, the decision was in favour of the wife ; 
and, therefore, so far as relates to the decree, that case is not an authority 
against the wife’s right by survivorship. But it is cited on account of a 
dictum which occurs in the report of the judgment. There Lord Hard- 
wicke is represented as stating distinctly in terms, ‘¢ A husband cannot 
assign in law a possibility of the wife nor a possibility of his own ; but 
this court will, notwithstanding, support such an assignment for a valuable 
consideration.”? In the first place, this is a mere dictum, and was not 
essential to the decision of the case. It is also to be observed, that the 
case is most inaccurately reported. As stated in Atkins it is unintelli- 
gible ; and it is only by attending to the correction of it, in a note by Mr 
Cox, that we are able to ascertain what the true facts were. I mention 
this circumstance for the purpose of showing, that, in Grey v. Kentish, 
not much reliance can be placed on the accuracy of the reporter. 

In Bates v. Dandy,(a) 2 Atk. 208, 1 Russell, 33, the decision was against 
the wife ; but then no doubt could be entertained as to the husband’s 


The following note of Lord Hardwicke’s judgment in Bates ». Dandy, which is much more 
full than the report in Atkins, is taken from the late Lord Colchester’s MSS. in the possession 
of Mr Abbot. 


Bates v. Dandy. 


(a) July 1, 1741.—Lord Hardewicke, Chancellor. 

John Dyer, having two mortgages, the one in fee, the other for a term of years, makes his will, 
and, after giving some legacies out of his personal estate, devises the surplus of such estate to 
be divided among three persons, one of whom is the defendant, his sister, and then wife to 
Dandy, now deceased. After this, and during the life of Dandy, the defendant’s husband and 
William Dyer, brother and executor of the testator, make up an account, at the bottom of which 
were these words; viz. ‘‘ All parties allow this account, and agree that the clear surplus of this 
estate amountsto . . . - - 3 and the respective proportions thereof are carried to our 
several credits to our several accounts.’? And, after stating the clear surplus of the personal 
estate, then there is an actual division of it. 

After this, another account is subscribed and signed, containing a particular account of the 
proportion of Dandy and his wile, the defendant, and then there are these words:—“ We, having 
examined the above account, and approved thereof, do agree, the mortgages therein charged 
(which are the two mortgages in question) be allotted to the share of Dandy and his wife, and 
remain to them.” So that there is an actual separation of these mortgages from the estate, and 
an appropriation of them as the share of the defendant, the wife. And, upon the same day, a 
note is signed by Dyer, the executor, viz. “I promise, upon the request of my brother Dandy, 
(the husband of the defendant, his sister), to execute an assignment of the two mortgages bes 
longing to my late brother, John Dyer, made by . - + + ~ to him, and all interest therein 
to my said brother Dandy, as he shall appoint.” This shows, that, by these two mortgages being 
approved of as the defendant’s share, and by there being this actual division of them from the 
rest of the estate, they remained no longer as part of the general surplus of the estate of the tes- 
tator. 

Afterwards, an assignment was entered into between the defendant’s husband and the plain- 
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power over the property, which was the subject of assignment there : and 
the application of that case, also, to the present question, rests, not on the 
decree, but on a dictum wholly unnecessary for the decision of the actual 
points which were before the court. ‘The husband”’ (so says the report) 


tiff’s father, Edward Bates, dated 14th October 1788, which was upon the following transaction. 
Edward Bates lent 2001. to Dandy; upon which there was this agreement by Dandy, viz. “I 
promise to pay to Edward Bates 2002, upon demand, for value received, with lawful interest for 
the same; and for securing the said money, with lawful interest for the same, I have deposited 
in the bands of the said Edward Bates four mortgages, and securities for some houses and lands, 
&e. at G., belonging to me; and which J promise to convey and make over to Edward Bates for 
the purpose aforesaid.” 

Dandy dies, and now a bill is brought by the plaintiff, as administrator of his father, Edward 
Bates, (who lent this 200/. to Dandy), upon the faith and security of these two mortgages now 
in question, (which were the share of his wife), for an assignment of them; and that they may 
stand as securities for the plaintiff’s 2007. and interest. Dandy, upon lending this money, un- 
dertook to assign these mortgages; and this, in respect of himself or those claiming under him, 
for a valuable consideration, must be considered as amounting to an actual assignment in equity. 

The parties, with whom the plaintiff is to contend, are the defendants, the widow of Dandy, 
and the other defendant, the administrator of Dandy, who stands in his place; and there is a dif- 
ference in respect of the right of these defendants. And I shall consider it in respect of the wife 
of Dandy. Whether the plaintiff is entitled to an assignment of these two mortgages, and to 
have them stand as a security for the 200/. and interest, depends upon the consideration of the 
nature of the interest that Dandy and his wife had in these securities, and upon the effect and 
consequences of the acts done by the husband. 

As to the nature of the interest which the husband had in these securities—undoubtedly, at 
law, the mortgage term was vested in William Dyer, the administrator of John Dyer, and re- 
mained so to the time of the death of Dandy; and as to the mortgage in fee, the legal estate was 
vested in William Dyer, the heir at law of John Dyer: but that was but an interest in the per- 
sonal estate, and here he has promised to assign the mortgage in such manner as should be 
thought reasonable. 

What then is the interest that Dandy and his wife had in the view of this court? The wife 
was one of the residuary legatees, and, therefore, entitled fo the interest of both the securities, 
after (he division of the estate—to the trust both of the mortgage term, and the mortgage in fee, 
though the legal estate was in Dyer. The interest which Dandy had was in right of his wife, 
and these securities to some purposes are to be considered as choses in action; because, as to 
the mortgage term, though the trust of it was in the wife, in the consideration of this court, it 
was but asa security for money lent: and if the husband had died without disposing of it, it 
would survive to the wife. And if the contest here was only as between the wife and the ad- 
ministrators of her husband, equity would follow the law therein. As, at law, choses in action 
belonging to the wife, after the husband’s death, shal! survive to her, and as a term for years, in 
the wife, after the death of her husband, will survive to her, so will the trust of it; and there can 
be no difference between the absolute interest in a term, and the trust of a term, unless any in- 
tervening act of the husband should happen. The husband might have recovered and received 
the money upon both the mortgages, and released it, and thereby discharged the estate in his 
lifetime, unless there had been a judgment or decree; and if there had been a decree, and the 
husband had not disposed of the benefit of it, it would survive to the wife. And, in order to 
recover upon the wife’s choses in action, &c. (if this is compared with the strict rules of law), I 
do not know, whether there would be a necessity to make the wife a co-plaintiff, unless where 
there is no provision for her; for ifthe husband bring an action on the bond of his wife, made to 
her Lefore marriage, the wife must join for conformity, and the judgment shall be, that husband 
and wife recover; yet, if a bond is given to a wife after coverture, he alone may maintain an 
action, and have judgment that he shall recover himself, and there is no occasion to join the 
wife for conformity. So it is determined in 3 Lev.: and this difference the law makes between 
choses in action before and after coverture, for in the latter case they come absolutely to him 
as being vested. In the present case the money is not received, nor is there any decree: there- 
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*‘may assign the wife’s chose in action, or a possibility that the wife is 
entitled to, as well as her term, so that it be not voluntary, but for a 
valuable consideration ; but though he cannot dispose of her chose in 
action without a valuable consideration, yet he may release the wife’s 


fore, as to the legal and equitable interest, in this court that must be laid out of the case; and 
this brings it to the next question, viz. 

What acts the husband has done towards reducing these two mortgages into possession, or 
towards a disposition of them, and what will be the effect and consequence ot his acts? 

As to the act that has been mentioned, that was a promise and agreement by the husband to 
assign these two mortgages to the plaintiff’s father, in consideration of 2001. lent, which was a 
valuable consideration. 

It has been insisted by the defendant, that no actual assignment has been made; but that will 
not make any difference, neither in respect to the administrator of the husband, nor the surviving 
wife; for if the husband had a right and power, in the consideration of this court, to have ase 
signed the interest, which belonged to the wife, and if he has, for a valuable consideration, un- 
dertaken to assign it, that will amount.to the same thing, in this court, as if he had so done. 
That comes to the case of Lord and Lady Coventry, 1 Eq. Cas. Abr. 348, 2 P. Wms. 223, relat- 
ing to the execution of a power, where a person claimed in remainder, subject to an execution of 
a power in tenant for life, and tenant for life covenanted, in consideration of a marriage, to exe- 
cute his power as a jointure: and the court held, that was to be considered in equity as done, and 
decreed accordingly, though the remainder man was not to be bound, unless some act was done 
that amounted to an execution of the power; but if this had been a covenant after marriage, and 
the wife had been a volunteer, the remainder man would not have been bound. In that case 
the tenant for life had not near so much power as the husband had in the present; therefore, this 
is to be considered as an assignment by the husband. And if so, then it comes to this question, 
whether he had any power to assign the two mortgages, or either of them, or the trust or bene- 
ficial interest of them, which belonged to his wife? and I am of opinion he had in respect of 
creditors. 

Itis true, that it was anciently thought, in this court, that, where a feme covert was entitled to 
the trust of a term for.a great number of years, the husband could not assign or dispose of it to 
the prejudice of the wife; but she was entitled as survivor if he died before her, 

But the contrary was settled in Turner’s case, 1 Vern. 7, which ease has been taken to be law, 
and has been the rule of the court ever since, and many authorities have been founded upon it; 
for there it was held, that the husband may assign or dispose of a trust term belonging to his 
wife; nay, the court has gone so far, that, where a terra was limited to trustees, by a former 
husband, for the separate use of the wife, and the second husband afterwards assigned that term, 
it was held, that the wife should be bound, though the original trust was for her separate use, 
limited to her by her first husband. 

If a husband settle a term in trust for his wife, he shall not afterwards dispose of that term, 
because that would be contrary to his own act, and tie intention of the parties. 

‘A distinction has been made at the bar between the case of a mortgage term, and the abso- 
lute interest of a term, which is what I never heard before, in respect to the husband’s power 
of disposing of it. There can be no doubt at law, but that, if the wife has a mortgage term, the 
husband may dispose of it as an absolute term, because the Jegal interest is in the wife. And if 
the husband disposes of the equitable interest of a term, this court will follow the law, and suf- 
fer him to do it, as the law does in respect to the absolute interest. So the same holds in the 
case of a mortgage term, and an absolute term. 

As to the mortgage in fee, that, indeed, does differ from the mortgage term: and it is insisted 
that the wife had no estate in the land, for that it was in the trustee, and was an estate in fee, 
and the heir-at-law is a trustee of the fee for the wife, and a husband cannot dispose of an estate 
in fee which comes to his wife. 

This is true, where it is the case of an absolute estate; but where it is a mortgage in fee, that 
is considered in equity only as a security for the money advanced, in respect of the covenant, 
and is a chose in action upon the foot of such covenant, and the debt is considered as such, and 
the husband cannot assign a chose in action of the wife; and this hath been contended in res- 
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bond without receiving any part of the money.” Here is the opinion of 
a very learned judge, not essential to the decision of the particular case, 
conformable to an opinion said to have been expressed by him in another 
case, where also it was not essential to the decision. 


pect to both mortgages : which, therefore, brings it to this question,—whether a husband can 
assign a chose in action of his wife, so as to bind her? 

I do agree that he cannot voluntarily do it without any consideration, though he may assign @ 
term, or the trust upon it, upon the authorities before mentioned, in that manner ; but I am of 
opinion, that, for a valuable consideration, he may assign ; and I have always taken that to be 

_ the distinction. 

Suppose a bond given to a wife when sole, the husband might receive the money, and dis- 
charge or release it, without any consideration, and such release would be good. If so, then 
the debt would be gone, both at law and equity, and the wife cannot afterwards recover it. 
Then what reason can be assigned, why the husband, receiving in the money, or releasing the 
security, may not assign over the interest of it for a valuable consideration? In the case of 
Lord Carteret v. Paschall, 3 P. Wms. 197, this point was debated, when the court gave its 
opinion. It was not denied but that the husband might make such assignment, and it was 
compared to a tenancy by elegit, which is a chattel interest, and at law was assignable ; and 
some authorities were cited to show, that, for a valuable consideration, a husband might assign 
mere choses in action of the wife’s ; and in that case the matter was in fact but a chose in action, 
it being only a decree made before the wife’s marriage, that she should hold and enjoy, and that 
till she was satisfied not only the arrears of her annuity, but likewise several debts due upon 
mortgages; for the wife had an old mortgage upon the estate. And what was her right upon 
the case? Tt was no more than a chose in action, for a mortgage is no more; and no doubt 
the husband was entitled to come into this court, and pray to discharge it. Afterwards, in that 
case, the husband makes an assignment of his wife’s interest to the trustees, with the intent to 
reduce it into possession, and make himself master of it, and, after that, he makes a derivative 
security ; and upon that it was decreed, that the creditor of the husband who had taken this se- 
curity, was entitled, and that the representatives of the husband should have any surplus, over 
and above what satisfied the creditors, against the representatives of the wife, which I own 
was carrying the doctrine farther than before. 

In the case of Theobald v. Duffoy, 9 Mod. 102; the wife was entitled to a possibility in a 
trust term. The trust was declared to A. for life, then to the wife for life, which in law is but 
a mere possibility ; because the law considers an estate for a man’s life better than for years, 
upon a supposition that an estate for life will last longer than any estate for years, how- 
ever so many years are limited. And this arose from the considering the nature of es- 
tates for years, as they were formerly, when leases used to be made for short terms, and 
when the tenant of the freehold used to destroy them at pleasure, before the statute 22 
Hen. VIII., by suffering a recovery: so that, the tenant for life being the owner of 
the freehold, the law considered him as having a greater estate; and this term, being 
but a possibility ia respect of its lasting longer than the estate for life (depending upon it), 
could not be conveyed; but, notwithstanding this, the husband and wife, and the trnstees, 
joined in an assignment of the possibility to a stranger, for a valuable consideration ; the hus- 
band dying, the wife insisted she had no power to make such assignment; but yet Lord Mac- 
clesfield said, that the assignment should bind her, because the wife’s friends had joined with 
her ‘in it ; and he decreed in favour of it, relying upon that circumstance, though I never thought 
it of much weight. And he held, that, though a wife could not assign a chose in action of 
law, yet, for a valuable consideration in equity, she might do it ; and that it was the same as if 
she had received the money upon such chose in action, which she might do. 

And, therefore, I think the assignment in the present case isa good one with respect to 
creditors. 

The case in 2 Vern. 401, Burnet v. Kinaston, is cited to combat with this distinction, but 
there the articles were voluntary, and I think there was no assignment ; but that will not make 
any difference. The court there dismissed the bill, because the husband had absolutely a power 
over the mortgage, and he did not reduce it into possession ; and not having so done, it sur- 
vived to the wife. The articles there were plainly voluntary. And though the court does not 
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_ But in considering what weight these dicta are entitled to, it is mate- 
rial to consider whether the same judge has ever expressed. an opinion 
tending a contrary way. In Bush v. Dalway, 1 Ves. Sen. 19, 3 Atk 
330, if the husband had died in the father’s lifetime, the sathe question 
might have arisen as exists here. The actual state of circumstances in 
Bush v. Dalway was, that the father died first, and then the husband; the 
husband, upon the death of the father, had a right to the money which 


expressly take notice of their being so, yet there is something which imports it, for the assignee 

in that case stood but in the place of the husband, and there was no agreement between them : 

and a bate assignee, without a valuable consideration, or an administrator, can stand in no better 

Paks than the husband himself; but, where there is a valuable consideration, the assignee 
oes. 

As to the case in 1 Vern. 58,* that does not come up to the present: nor that of Coilehand 
v. Colehand.t As to that of Packer v. Wyndham, I much questicn whether that case is 
stated right in the report, Prec. in Chanc. 412, for it depends upon a great many things. The 
wife there was under the care of the court, as being a lunatic; and she was a lunatic at the 
time when the husband assigned her interest. And as that case consisted of so many different 
circumstances, and depended on so many reasons, I think it was not to be made a precedent in 
any other. 

Another objection in this case was, that the husband might not have made any provision for 
the wife, but there is no proof as to that; and though that is an equity which the wife has 
against the husband, yet, where there are creditors of the husband, or, more strongly, where 
there are purchasers for valuable consideration, I do not know where that equity has ever pre- 
vailed ; and that was insisted on in the case before mentioned, but the court would not allow it. 

The next question is between the wife and the administrator and general creditors of her 
husband ; and, as to them, the case is quite different, for they claim merely as standing in his 
place; and though they are creditors, they will not stand in a better condition than an adminis- 
trator, and though themselves are administrators, it will be the same. And, therefore, as to the 
residue over and above what will satisfy the mortgage, the wife will be entitled to it; for, though 
the husband might have disposed of the whole, in his lifetime, for a valuable consideration, yet 
as he did not, and as the validity of the assignment depends upon the consideration in a court 
of equity, and as the plaintiff's father has lent only 200/., which is less than the value of the 
mortgages, &c., of the wife deposited in his hands, and agreed to be assigned by the husband, 
and considering that the question is between the wife and those who stand in the place of the 
husband, as administrators, who are in no better condition than him, I think the wife is entitled 
to the residue of the value of such mortgages, &c.; especially as it was intended that the alien- 
ation of them by the husband should go no further than as specified in the agreement; for he 
has deposited these mortgages, &c. in the hands of Edward Bates, which was agreed to be for 
the purposes aforesaid; and I shall not carry it any further. 

Therefore, upon the whole, I am of opinion, as to the surplus, the wife is entitled: and, in 
consequence thereof, let the Master take an account of what is due to the plaintiffs, for the 2002. 
lent by Edward Bates to the defendant Dandy’s husband, with interest for the same, and costs ; 
and, after payment of what shall be so found due for principal, interest, and costs from the de- 
fendant Sarah Dandy to the plaintiff, let the plaintiff and William Dyer, the heir of John and 
executor of Alexander, join in an assignment to her of the two mortgages ; but, in default of such 
payment by Sarah Dandy, then she is to stand foreclosed ; and in that case let defendant Sarah 
join in an assignment of the two mortgages to the plaintiff, &c. 


Cases cited at the bar—Ca. in Eq. Abr. 58. 1 Vern. 7,896. 2 Vern. 270, 68, 401. Pree. 
in Chan. 118, 418, 


* This reference seems (o be erroneous. 
} Probably Cleland v, Cleland, Pree. in Chance. 63. 


Vot. III.--2 O 


306 CONDENSED ENGLISH 


{ Honner v. Morton.] 


was in question : and it was upon the ground of the death of the father in 
the husband’s lifetime, that the wife was considered as bound by the 
covenant of the husband to assign the fund. Lord Hardwicke says, 
‘‘ perhaps the event might have happened in which she would not be 
bound ; as if the right of action never had vested in the husband : but here 
it did by his surviving the father. A question was made,—whether the 
husband had a right to assign it in his father’s life,—which is not neces- 
sary here ; although | think he might not. Here,” continues he, ‘¢ before 
the father’s death, he had no right of action at all; but, afterwards, he 
might have called for it immediately, which the wife could not have other- 
wise prevented than by a bill for performance of the covenant.” 1 Ves. 
Sen. 20. The learned judge here says, (though not in very strong lan- 
guage) that an event might have happened in which the wife would not 
have been bound by the husband’s covenant to assign her possibility, 
namely, if he had died before the father, and that the husband could not 
assign the possibility during her father’s life. The point, indeed, was not 
necessary for the decision of that particular case ; still the opinion express- 
ed by Lord Hardwicke on that occasion is at variance with the other 
dicta 1 have referred to : and when we are considering to what degree of 
respect the language, so attributed to that learned judge, is entitled, we 
are justified in setting the one dictwm against the other. The proposi- 
tion cited from Grey v. Kentish and Bates v. Dandy might have been 
intended to be qualified in a variety of modes. What is the ground on 
which, in Bush vw. Dalway, he puts the power of the husband to assign the 
chose in action of the wife? On the power of the husband to reduce the 
chose in action into possession. If he had not had the power to reduce it 
into possession, his assignment or covenant to assign would not have ope- 
rated ; until the power of reducing the fund into possession vested in him 
by the death of the father, his covenant did not operate against the wife. 

The same case is reported in Atkins ; but the opinion is not expressed 
in terms quite so strong. According to that report, Lord Hardwicke 
expresses himself thus: ‘*I cannot say but there might have been an 
event which would have given it to the wife, viz. if her husband had died 
in the lifetime of the father. But the death of the father happening in 
the lifetime of the defendant’s husband alters the case. 1 am not obliged 
to give any opinion, as the husband has not assigned this contingency of 
the wife’s ; but I am rather inclined to think the husband would not have 
had a right to assign it. It has been frequently determined,”’ he adds, 
‘¢that a husband may assign a wife’s chose in action for valuable conside- 
ration. But what does that turn upon? Why, the husband’s right to 
sell. The husband here survived the father, so that he had a right to call 
upon the representatives of the father, or the trustees, to raise it.?? 
3 Atk. 333. In this passage, I apprehend the word sed/ is a misprint for 
sue; and, to make the report of the judgment consistent with that in 
Vesey, we must read, “the husband’s right to sue,” instead of “the 
husband’s right to sell.”? 


From the judgment of Lord Hardwicke, in Ives ». Metcalf,(@) an 


(a) 1 Atk. 63. In that case, by articles made before marriage, the husband and wife (who 
was an infant, and a daughter of a freeman of London,) covenanted, in consideration of her 
portion, to release all the right and interest in the personal estate of her father, which might 
accrue to them by the custom of the city. The husband and wife survived the father ; and one 
of the questions was, whether the covenant to release bound the wife’s orphanage share ? 
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opinion may be inferred similar to that which he expressed in Bush v. 
Dalway. 

Hawkins v. Obyn, 2 Atk. 549, has been referred to as an authority in 
support of the husband’s assignment ; and, undoubtedly, Lord Hardwicke 
is represented as having there expressed himself in terms corresponding 
to what he has stated to have said in Grey v. Kentish and Bates v. Dandy. 
In that case the testatrix bequeathed 2000/. to her son and daughter (who 
were husband and wife), to be enjoyed by them or the survivor of them. 
The wife might have been the survivor, and her interest was a possibility. 
Alluding to this interest, Lord Hardwicke says, 2 Atk. 551, «It has 
been insisted, too, in order to make this fall within the proviso, that the 
husband’s disposition in his lifetime would have bound the wife, notwith- 
standing she had survived him; and if not good in law, yet it would 
have been in equity. I will not say but the husband might have dis- 
posed of this property in equity, if assigned for a valuable consideration ; 
but, then, that must have been upon an actual assignment of this particu- 
lar thing.”? That position, in reference to the particular circumstances 
of the case, cannot be sustained consistently with any of the authorities : 
for the event, in which the wife would have become entitled, never 
could have happened during the lifetime of the husband ; and it is clear, 
from all the authorities, that, if the possibility cannot happen during the 
coverture, the assignment of the husband does not operate upon it. 

In The Duke of Chandos v. Talbot, 1 P. Wms. 602, the wife had at- 
tained the age of twenty-five when the question came before the court, 
and the husband had a complete control over the property in dispute. 
Theobald v. Duffoy, 9 Mod. 102, has no bearing on the subject. It was 
decided on the ground that the wife had joined, and joined with the con- 
sent of her friends, in assigning a term. It is mentioned by Lord Hard- 
wicke, in one of the cases I have referred to, Bush v. Dalway, 1 Ves. 
Sen. 20, 3 Atk. 533, and he states what the ground of decision was. 

Thus, it appears that there is no one distinct decision at variance with 
the judgment of Sir Thomas Plumer ; and if some dicta can be cited 
against it, these are opposed by conflicting dicta. Therefore, when I 
consider the principle which I originally laid down, that, where a hus- 
band assigns an interest belonging to his wife, and thereby agrees to do 
every thing in his power to make that assignment effectual, the assign- 
ment will be valid against the wife only in those cases in which he is 
able to reduce the thing into possession—when I further find that princi- 
ple supported by the opinions expressed by Sir William Grant, and by 
two distinct decisions of Sir Thomas Plumer—and when I find, on the 
other side, no opposing decisions,—I confess I revert to my original 
opinion,—the opinion which I should have pronounced, if the subject had 
been untouched by authority,—that the husband has no power to give 
effect to a conveyance of property of this description, unless circumstances 
so turn out as to have put him in a situation which enabled him to have 


Lord Hardwicke, in his judgment says, “as to the objection of the customary part being a 
possibility, and merely in contingency, it is of no weight, for there is no doubt that it might be 
released in equity ; but here it is a covenant which the defendant is bound by in all events, and 
it is no objection to say, the wife was under age; for though, in this respect, if the husband were 
dead, the articles would not bind her, and she would, by survivorship, be entitled to the cus- 
tomary share, as a chose in actzon, not recovered or received by the husband: yet, he being 
alive, it isa matter that accrues to hin in right of his wife, and he may release it, and hig release 
will bind her ; and, therefore, it was reasonable he should perform his covenant.” 
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reduced the chose in action into possession. If, at the time of the assign- 
ment, he is in a condition to reduce the chose in action into possession, 
the assignment operates immediately ; if he is afterwards in a condition to 
reduce the thing into possession, the assignment will then have full effect ; 
but if he dies before the event happens on which the chose in action may 
be reduced into possession, the assignment becomes altogether inopera- 
tive. 

In the argument, a class of cases were referred to, which related to the 
taking of the wife’s consent in court. Her consent is taken to bar her 
equity, where the husband has a right at law, and attempts have been 
made to have her consent taken witha view to affect her expectancy. In 
Woollands v. Crowcher (a case of that kind), Sir William Grant says, 12 
Ves. 177, ‘In this instance the object is not to bar her equity to have 
a settlement, but to bar the right to survivorship ; for upon his death 
it belongs to her entirely. She is giving up, not her equity only, 
but her entire right »y survivorship. That is not the case in which 
the court takes her consent. If the husband has a right to convey, 
let him exercise his right. But why this court should join and aid him 
for that purpose, I do not know.”’ He thus intimates a strong opinion 
as to what he considered to be the extent of the right and power of the 
husband over the reversionary interest of the wife. It is true, in that 
case, he afterwards took the consent of the wife; but it was taken only 
de bene esse, so as not to prejudice the question, in the event of her being 
the survivor. 

In the two cases before Lord Alvanley, which are mentioned in Wool- 
lands v. Crowcher, the consent of the wife seems to have been taken; but 
we know nothing of what was said before that judge, so that no reliance 
can be placed on them. Neither can any reliance be placed on Howard 
v. Damiani, 2 Jac. and Walk, 458, which was a mere order by consent. 
I pass entirely over Mitford v. Mitford, 9 Ves., and other cases in which 
the assignments were under a commission of bankrupt. Sir William 
Grant, in giving his decision in Mitford ». Mitford, expressly drew the 
distinction between the particular assignee and a general assignee; and he 
drew it for the purpose of obviating difficulties in the way of the case,— 
difficulties which he did not think it necessary to combat. If he founded 
his conclusion in taking that distinction, it would not be very legitimate 
reasoning to adduce his decision in that case in support of the judgment of 
Sir Thomas Plumer. In Gayer v. Wilkinson, 1 Bro. C. C. 50, Lord 
Bathurst took the same distinction for the same obvious reason. I there- 
fore leave those cases entirely out of my consideration. 

It is said, that the husband may release the possibility of the wife; and 
reference is made to the dictum of Lord Holt in Gage v, Acton, 1 Salk. 
327, 1 Lord Raym. 115, ‘that, when the wife has any right or duty, 
which by possibility may happen to accrue during the marriage, the hus- 
band may by release discharge it.’? Whether that dictum be or be not 
accurately reported, I will not undertake to say; but, in the judgment in 
which it occurs, Lord Holt differed from the rest of the court, and the 
decision was contrary to his opinion. From the decision there was an ap- 
peal, which was afterwards abandoned. Lord Kenyon, when the case 
was cited before him, pronounced the opinion there delivered by Lord 
Holt to be ** as repugnant to the rules of lawsas of equity.” 4'T. R. 385, 
Lord Holt, according to the report in Raymond, cites Lampet’s case, but 
Lampet’s case does not support the position in the unqualified way in 
which he states it. 
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Suppose the husband could release the wife’s possibility at law, I do not 
see how it follows that he can, therefore, assign it in equity. Admit the 
position, that he can release it at law, to be uncontrovertible: he cannot 
make his own title perfect, unless he reduces it into possession. Why, 
therefore, should he be able to assign it in equity, and give another a title 
which he has not himself ? 

After considering the question in all its bearings, and the authorities and 
principles on the one side and on the other, these are the reasons which 
lead me to the conclusion, that the judgment of the Master of the Rolls in 
Purdew v. Jackson was right, and that the husband, dying while the 
wife’s interest continued reversionary, has no power to make an assign- 
ment of property of this description, which shall be valid against the wife 
surviving. 

There are other circumstances, independently of the general question, 
which have been alluded to in this case. It is alleged, that there has been 
waiver and acquiescence on the part of the wife, because the suit was not 
instituted, and the assignments were not called in question, till more than 
seven years after the husband’s death. But the tenant for life did not die 
till April 1824, and the bill was filed in the following month. The wife 
was not called on to take any step till the death of the tenant for life. 

The assignment to Streater, which the wife executed after her husband’s 
death, refers to the former assignments, and is stated to be made subject to 
them; which, it is argued, amounts to a recognition and confirmation of 
these assignments. It would be too much to attribute such an effect to 
such recitals and such phrases: they were intended merely to state the 
order in which the assignments were to have priority. 

I must declare, that the four assignments, made during the husband’s 
lifetime, cannot be sustained. 


Sansum v. Dewar. 


3 Russell, 91. 


Rolls.—November 6, 23, 1826.—The fund of a married woman, standing in the name of the ac- 
countant-general to her account, may be pledged by her husband. 


IN this suit a sum of three per cent consolidated bank annuities had been 
carried to the account of Mary Anne Sansum, as one of the residuary 
legatees of Luke Conway. She resided in Martinique, and an order had 
been made in August 1825, that she should be examined apart from her 
husband, as to the manner in which she wished the money to be paid. 

Upon her examination she directed it to be paid to James Cavan and 
Michael Cavan, for the sole use and benefit, and as the proper moneys, of 
her, Mary Anne Sansum. , Previously to the examination, Sansum and his 
wife made oath, that, at their intermarriage, Sansum, in contemplation of 
the claim and rights of Mary Anne under the will of Luke Conway, made 
a settlement in the usual English form on Mary Anne; that, on the 4th 
day of May 1816, he, by a solemn public notarial act; duly executed in 
Martinique, fully acknowledged and confirmed the same settlement jand that 
the sum of 1608/. 17s. 8d. bank three per cent consolidated annuities, standing 
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in the name of the accountant-general at London, in trust in the cause, 
under the title, ‘the account of Mary Anne Sansum,”’ and also the in- 
terest or dividends which might have accrued on that sum, were the pro- 
per moneys of Mary Anne Sansum. 

Sansum and his wife having presented a petition for the transfer of the 
stock to the Cavans, a cross-petition was presented by Mr Leach and Mr 
Lawford, claiming a lien on this fund. 

Mr Leach had conducted the suit on behalf of Sansum and his wife un- 
der a power of attorney from them; and he had employed Mr Lawford as 
his solicitor. The lien they claimed was, for the costs of the suit, and of 
the resistance to a claim set up by the crown against the assets of Conway, 
and for goods sent, as well as advances made, by Mr Leach to Sansum and 
his wife, upon the faith that he was to be repaid out of this money. To 
prove that the fund had been pledged for his repayment, letters written by 
Sansum and his wife were produced. 

The order for carrying over the money to the account of Mrs Sansum 
was made on the 13th December 1824: some of the advances were before, 
and others after that date. 

The question was, whether the agreement of the husband, even if made 
with the concurrence of the wife, could create a lien on the wife’s fund, 
standing in the name of the accountant-general, for goods shipped and 
moneys advanced to him? 

Mr Simpkinson, for the original petition. The fund belonged to the 
wife, and, standing in the name of the accountant-general, the husband 
could not act upon it except through the medium of this court, and with 
the consent of the wife, given in the manner which the rules of this court 
prescribe. 

Mr Horne and Mr Glyn, contra. 


November 23.—The Master of the Rotus. The wife’s share in the 
residuary estate of the testator was the property of the husband in her right, 
and subject to her equity. But it has been contended, that, standing in 
the name of the accountant-general in trust in the cause, and being carried 
to the separate account of the wife, it could not be pledged by the husband. 
I cannot assent to that position. I think that the party interested in the 
fund could pledge it, either before or after it was appropriated. A strong 
prima facie case has been made to show that the fund has been pledged; 
but as Sansum and his wife, by reason of their absence from this country, 
have not had means of meeting the statement contained in the cross-peti- 
tion, the proper course will be to refer it to the Master to inquire whether 
Sansum, with the concurrence of his wife, agreed to pledge this fund for 
the moneys advanced and goods shipped to him. 


The order was as follows: ‘that it be referred to the Master to inquire 
whether any and what money has been advanced, or any and what goods 
have been supplied, and the amount thereof, by Thomas Leach to Samuel 
Sansum, upon the credit or in anticipation of the funds and money now 
standing in the name, &c. to the credit of this cause (the account of Mary 
Anne Sansum, the wife of Samuel Sansum); and if so, whether such ad- 
vances were made and goods supplied on the credit, or in anticipation of 
such funds, with the knowledge and consent of the plaintiff Mary Anne 
Sansum,”? &c. 

Reg. Lib. 1826. B. 260. 
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Rolls.—November 13, 27, 1826.—A court of equity will not appoint a receiver of rates, which 
are to be assessed by commissioners and collected at a future period. 


A court of equity will not interfere in favour of a party-who omits to avail himself of his legal 
remedy in due time. 

A court of equity will not interfere to enable an incumbrancer of parish rates to obtain payment of 
arrears of interest, which he neglected to claim at the time when they became due. 

Clauses in a Jocal act, providing that persons aggrieved by the commissioners, appointed to carry 
it into execution, should appeal to the quarter sessions, and that twenty-one days’ notice 
should be given before any action or suit was commenced for any thing done in pursuance of 
the act, do not apply to the case ofa person claiming as an incumbrancer of the rates which the 


act gave authority to assess and levy, and instituting his suit in order to give effect to his in- 
cumbrance. 


THE bill was filed by John Drewry, the executor of John Armitage 
against Barnes, as the vestry-clerk of the parish of St Paul, Shadwell, un- 
der the following circumstances, 

An act, passed in 1775, for paving, &c. certain places, &c. in the 
parish of St Paul, Shadwell, empowered commissioners to levy rates 
and assessments, to borrow money on the credit of these rates, and to se- 
cure, in the manner therein mentioned, the repayment of the moneys so 
borrowed. 

In 1776, the commissioners, in pursuance of their power, borrowed 
3007. from John Armitage, and signed and delivered to him a security in 
the form required by the act. That document, dated the 26th of August 
1776, was to the following effect: —‘* We, the commissioners, constituted 
and appointed, &c., have, in’pursuance and by the authority vested in us 
by the act, borrowed of John Armitage, &c., the sum of 300/. upon the 
credit of and chargeable upon the rates and:assessments to be made by 
virtue of the act, for which we have agreed to pay interest at the rate of 
4/. 10s. by the hundred by the year, in the proportion, manner, and form 
after mentioned, until the repayment of the principal money: now we, the 
commissioners, according to our agreement with John Armitage, and in 
consideration of the sum of 300/. to us in hand paid, have ordered, di- 
rected, and appointed, and by these presents do order, direct, and appoint, 
to be paid to John Armitage, his executors, administrators and assigns, 
yearly, and every year, until the redemption of the said rates by the re- 
payment of the principal sum of 300/., exclusive of the interest that shall 
accrue due thereon as aforesaid, the yearly sum of 13/7. 10s., as and for 
the interest of the sum of 300/., at the rate of 47. 10s. per cent per annum, 
by four equal quarterly payments on the usual feasts, &c.; and which in- 
terest shall be paid and payable out of the moneys arising by the rates and 
assessments to be made by virtue of the said act, as the same is thereby 
directed: provided always, that nothing herein contained shall extend or 
be construed to give John Armitage, his executors, administrators or as- 
signs, a priority to any other charges made by the commissioners on the 
rates; but that all such charges shall stand in equal degree.’’ On this docu- 
ment was indorsed a receipt for the money, signed by the requisite num- 
ber of commissioners. 
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In November 1794, John Armitage died, having appointed three ex- 
ecutors, of whom Drewry was now the sole survivor. At Armitage’s 
decease, the 300/. remained due, and Drewry received the interest until 
Midsummer 1802. From that time down to 1812, he made no application 
for the payment of either the interest or the’principal due on his security. 
The reasons which he assigned for his forbearance were, that he had no 
immediate occasion for the money; that he resided at a considerable distance 
from London (his abode was in Derby); and that he placed undoubting 
confidence in the public body who were his debtors. 

In 1810 an act was passed, extending to other districts besides those 
included in the act of 177, which repealed the former local acts, save as 
to the “recovering, levying, collecting, or receiving any penalties, rates, 
or assessments due at the time of passing the act; and the payment of the 
several bonds, annuities, and other debts and sums of money secured, and 
then remaining due, or subsisting and payable, under those acts or any of 
them; and which penalties, rates, and assessments, might and should be 
recoverable, levied, and collected, and bonds, annuities, and debts, paid 
under the powers and authorities of this act.” 

The mode of making the rates was prescribed; and by the forty-eighth 
section it was enacted, ‘that all the moneys to be raised by the rates or 
assessments, should be applied and appropriated to the several separate 
and respective uses and purposes by the act prescribed, in such manner as 
the trustees or commissioners, or any seven or more of them, should from 
time to time, at any of their weekly, monthly, or adjourned meetings, 
order and appoint.” 

The fifteenth section provided, ‘that the respective trustees and com- 
missioners, appointed, or to be appointed under this act, shall and may 
sue and be sued in the name of their clerks or clerk, for the time being,” 
&c.; and the 117th section, that any person aggrieved by the’ commis- 
sioners should appeal from their determination to the quarter sessions. 
By the 119th section, it was enacted ‘that no action or suit shall be 
commenced against any person or persons for any thing done in pursuance 
of this act, or the said recited acts, unless twenty-one days’ notice thereof, 
signed by the intended plaintiff or plaintiffs, shall be given in writing to 
the churchwarden or vestry clerk of the said parish for the time being; 
nor after sufficient satisfaction or tender of amends hath been made to the 
party or parties aggrieved; nor after six calendar months next after the 
fact committed, for which such action or actions, suit or suits, should be 
so brought; and every such action shall be brought, laid, and tried in the 
county of Middlesex, and not in any other county or place; and the defend- 
ant or defendants, in such actions and suits, and every of them, may 
plead the general issue, &c.”’ 

Application being made to the commissioners to pay the arrears of in- 
terest, they refused; and, in February 1824, Drewry filed his bill against 
their clerk. The prayer was, that an account might be taken of what was 
due to him in respect of the 300]. and interest, and that payment might be 
decreed to him; or, if the principal were not paid, that provision might be 
made for keeping down the future interest; and that, for that purpose, the 
rates and assessments might be applied for his benefit, and a receiver of 
them appointed. 

The defendant did not pretend that the 3002. had been paid, or any part 
of the interest on it since 1802; but he alleged that the commissioners, 
though they made from time to time assessments sufficient to meet the 
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actual demands of each successive year, had not been apprised of the ex- 
istence of this claim; and he submitted, that the plaintiff had no title to 
aon in equity, and ought to be left to such remedy as he could procure 
at law. 

_ Itappeared from entries in the commissioners’ books, that five years’ 
interest on this security was paid atone and the same time, in 1800; and 
that, in 1802, interest was again paid. There were entries made, within 
twenty years before the filing of the bill, which treated the debt as an un- 
satisfied demand. 

Mr Sugden and Mr Knight for the bill.(z) It is not denied that the 
300/,, which was lent on the security of certain local rates, together with 
an arrear of interest since 1802, is still unsatisfied; and though the act, 
under the provisions of which the money was originally advanced, has 
been repealed, the debt is preserved in existence by the new act, and is a 
subsisting charge upon the present rates. The plaintiff is, in fact, in the 
nature of a mortgagee; from the particular nature of the pledge, he cannot 
obtain actual possession of the mortgaged property by legal process; and 
he is, therefore, entitled to the assistance of a court of equity. He is one 
of a body of incumbrancers, each of whom has a right to have the funds, 
pledged by the legislature for their repayment, duly applied; and if the 
commissioners decline (as they have done here) to perform their duty, 
where can the requisite account be taken, and the proper relief adminis- 
tered, except in this court? In Knapp v. Williams, 4 Ves. 430, Lord 
Rosslyn, alluding to a mortgage of turnpike tolls, says, ««the mortgagee 
would have a right to come into this court to have an account and a re- 
ceiver appointed. He would have a right, by the aid of this court, to have 
the tolls specifically applied to his mortgage.’’(6) So this plaintiff has a 


(a) The cause had been argued before Lord Gifford in July 1826, but he died without having 
given judgment, 

(b) February, 1829.—In Dumville v. Ashbrooke, a mortgagee of the tolls of certain roads, under 
acts of parliament which provided that none of the mortgagees should have any preference over 
the others, in respect of the priority of their assignments, gave notice to the commissioners to 
pay off his debt ata given time. They omitted to do so; and he immediately took possession 
of the turnpike-gates, without having previously instituted any .egal proceedings, received the 
tolls by his own agents, and, though he rendered accounts of his receipts to the commissioners, 
retained the whole in discharge of his own demand. Another mortgagee, on behalf of himself 
and all other persons holding securities upon the tolls, except the defendants, filed a bill against 
Ashbrooke and one of the commissioners, 3 Geo. IV. c. 126.s. 74, praying that the income arising 
from the roads might be applied according to the acts of parliament ; that Ashbrooke might be 
decreed to account for what he had received, and might be restrained from collecting the tolls; 
and that a receiver might be appointed. 

Mr J. Russel moved for an injunction and receiver, according to the prayer. 

Mr Girdlestone, contra, insisted, that the parties should be left to the remedies which they 
might have against Ashbrooke at common law, and that the interposition of a court of equity 
under such circumstances would be attended with extreme inconvenience, and would not be in 
accordance with the provisions of the 3 Geo. IV. c. 126, ss. 47, 48, 49. The forty-ninth section, 
provided, that ‘‘ such person or persons, who shall obtain the possession thereof (i. e. of the 
turnpike-gates), shall not apply the tolls which may consequently be received by him, her, or 
them, to his, her, or their own exclusive use and benefit, but to and for the use and benefit of 
all the mortgagees of the said premises pari passu, and in proportion to the several sums which 
may be due to them as such mortgagees.” | 

It was answered, that, if a party in possession did not apply the profits of the property accord 
ing to the equitable rights of the different parties interested, there was sufficient ground for the 
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right to have the rates specificaily applied in discharge of the debt, which 
is secured on them by an instrument, which creates an equitable mort- 
gage or lien. : 

The number of years, during which the interest has been permitted to 
run into arrear, can afford no ground of defence, unless in so far as it might 
raise a presumption that the interest had been paid. But here the fact of 
non-payment is clear; it is not alleged that the interest has been kept 
down. 

Mr Shadwell and Mr Pemberton, for the defendant. It might he con- 
tended, upon comparing the various clauses of the acts relating to this 
parish and to the several districts in it, that the securities created under 
the act of 1775 are not a charge upon the rates which are levied under the 
act of 1810. But, independently of that objection, the bill is one of a kind 
hitherto unknown in this court. 

The object of the suit is to throw upon the present parishioners arrears 
of interest, which, if payable at all, ought to have been paid in each suc- 
cessive year, out of rates levied upon the parishioners of that year. Ifthe 
interest has not been paid, the fault lies only with the creditor; and it is 
more equitable that the inconvenience or loss arising from his laches should 
fall upon himself than upon others. The rule of law, acknowledged in 
this court, is, that yearly charges upon rates must be defrayed out of the 
rates of the year, and that the rates made in one year cannot be applied to 
defray the burthens of preceding years. Ex parte Fowlser, 1 Jac. and 
W. 70. Lanchester v. Thompson, 5 Mad. 4. Besides, the act of 1775 
extended only to some of the districts, which are included in the aet of 
1810: so that, if the arrears of interest be paid out of rates levied under the 
latter act, part of the burden will be thrown upon districts, which, at the 
time when it became due, were not liable to bear any part of it. 

Another objection to the plaintiff’s claim is—that there are no means of 
giving him relief without departing from the usual course of the court, and 
creating great embarrassment in the administration of the funds of this parish. 
Are the rates to be sold under the order of the court, or are they to be collect- 
ed by areceiver? Suppose areceiver were appointed, could the court compel 
the commissioners to cause a rate to be made? Could it direct areference to 
the Master to inquire and certify what the amount of the rate ought to be? 
Could it compel the commissioners to cause a rate to be made of such 
amount as the Master might find to be requisite? Even if the rate were 
made and collected; in what manner would the fund be administered? The 
plaintiff is not entitled to be paid in preference to the other mortgagees of 
the rates;_it would be necessary, therefore, to direct all the mortgagees to 
come to this court for payment; and the result would be, that the financial 
concerns of the parish would be administered in the Master’s office. 

In no case will a court of equity interfere after a lapse of twenty years, 
except where there is fraud, or where the parties stand in the relation of 
trustee and cestuz gue trust. The entries, which, it has been alleged, treat 
the debt as an existing demand within twenty years before the filing of the 
bill, were made by a clerk of a former set of commissioners, acting under 
the old act of parliament, and for a district different from that which the 
plaintiff now seeks to charge, and, therefore, cannot operate as an admis- 


appointment ofa receiver, and that no more inconvenience would result from appointing a re- 
ceiver here than in many other cases of daily occurrence. 


The Vice-Chancellor made the order for an injunction and a receiver. 
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sion against the present defendant, or those whom he represents. Atkins 
v. Tredgold, 2B. & C. 23. , 

_ The court has no jurisdiction. The plaintiff complains of the commis- 
sioners; but the act, on which he founds his right to relief, has expressly 
provided, that parties aggrieved by the decision of the commissioners should 
appeal to the quarter sessions. 

In point of form, likewise, the suit isimproperly constituted. The bill 
is filed against the clerk of the commissioners as the sole defendant. But 
the clause, giving the right of suing the commissioners in the name of their 
clerk, was intended to apply cnly to cases in which the commissioners were 
accused of improper conduct in the exercise of the powers given them by the 
act. Here theplaintiffdoes not complain of misconduct inthe commissioners; 
but he seeks to make the present rates liable for demands which arose long 
before the existing act was passed. There is no clause in the act which, ona 
fair construction, enables the plaintiff to litigate such a question with the clerk 
of the commissioners. If, however, the plaintiff is enabled, by this act, to 
sue the commissioners in the name of their clerk, he must comply with the 
terms which it has prescribed to that mode of proceeding: one of those 
terms is, that twenty-one days’ notice of the intended suit must be given; 
and here the bill was filed without such notice. 

Mr Sugden in reply. The court has decreed the payment of money to 
be raised by a parish rate;(a) and it can, by means of a receiver, bring under 
its control funds sufficient to answer the purposes of such a suit as this, 
without involving itself in the administration of all the rates of the parish. 
Such casesas Lanchester v. Thompson have no application tothe circumstan- 
ces which occur here: for this'claim is made by a mortgagee, of whose debt 
the commissioners in each successive year were aware, and for the interest 
of which they ought to have made provision. Their duty was to have set 
apart, and to have accumulated, the interest due on his security; for they 
knew it to be, and they treated it as, an existing debt. Theentries in the 
book are admissions of the debt; and being admissions made by those who 
then represented the fund pledged for payment, they must bind the persons 
who now represent that fund. As the plaintiff seeks to enforce a claim 
against the commissioners, his case must come within the provision that 
the commissioners shall sue and be sued by their clerk. From the tenor 
of the language of the clauses which relate to appealing to the quarter ses- 
sions, and require twenty-one days’ notice to be given of the intended 
commencement of any action or suit, it is quite clear they were meant to 
apply to complaints of improper conduct on the part of the commissioners 
in carrying the act into effect, and not to proceedings instituted by incum- 
brancers on the rates, for the due payment of their principle and inter- 
est. 


November 27.—The Masrer of the Roxus. One of the points, on 
which’the defendant relied, was, that the plaintiff had no right to come to 
this court for relief, because a precise and specific remedy is pointed out by 
the act, which provides that persons who are aggrieved by any order of 
the commissioners may appeal to the quarter sessions. It must, however, 
be perfectly obvious, that that clause has no application to a proceeding of 


this nature. tnd : 
It was also contended, that this suit could not be maintained, in conse- 


(a) See the ease referred toin 1 Jac, and W. 74. 
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quence of the plaintiff not having given the notice required by the act. 
I am of opinion, that the clause which directs that no suit shall be com- 
menced against any person for any thing done in pursuance of the act, 
until a certain notice has been given, has no reference to a proceeding of this 
nature. It applies to actions at law instituted against the commissioners, 
or those who act under their authority, for any alleged violence or impro- 
priety of conduct, under colour of the act, in carrying it into effect. 

For the plaintiff it was argued, that the money had been lent, and had 
not been repaid; that he must be entitled to some remedy, and that, as he 
could have no remedy at law, he must have a remedy here;—not because 
it is a matter of course that he, who has no remedy at law should have a 
remedy in equity, but because, in a case of this kind, and, under the cir- 
cumstances which exist here, there must be a remedy somewhere. 

In what situation do these parties stand? The commissioners are public 
officers, having a public trust anda public duty to perform: part of their 
duty is, to raise the sums necessary for the purposes of the act: they are 
bound to make proper rates, and, out of the moneys arising from such rates, 
to pay the interest of the debts which are secured on them. It is clear, 
that, in a case of this kind, if a public officer neglects to fulfil the trust re- 
posed in him, the Court of King’s Bench will, by a mandamus, compel 
him to perform his duty. It is the daily practice of that court to callon 
parties to make rates, and toapply them. Putting, therefore, the lapse of 
time out of the question, I apprehend the plaintiff is not without remedy. 

I do not say, whether, after the lapse of so longa time, a mandamus 
would be granted with respect to the past interest on the debt; nor is it 
necessary for me to give any opinion on that point. For, if a party, hav- 
ing a remedy at law, loses it by his own laches, he cannot come into a 
court of equity on the ground of his having, by his negligence, lost his 
legal remedy. / 

The substantial relief prayed by this bill is an account and the appoint- 
meut of a receiver. To direct an account amounts to nothing, unless a 
receiver be appointed; and I am of opinion that a receiver ought not to 
be appointed. No case has been cited of the appointment of a receiver by 
this court, where the rates were to be fixed by a future assessment, and to 
be collected at a future period. A case has been referred to, in which it 
was said that a receiver of tolls might be appointed, but that doctrine was 
applied to circumstances very different from those which occur here. The 
tolls, of which it was there said a receiver might be appointed, were fixed 
payments; they were in the nature of rent: here there is no fixed sum to 
be paid: it is the commissioners who are to impose the rate; and, until the 
rate be imposed by them, there is nothing which a receiver could collect. 
Suppose that the rate imposed by the commissioners were not sufficient to 
answer the other purposes of the act, and to keep down the interest of 
the bonds, what would be the next step to be adopted? The parties 
would have to apply to the Court of King’s Bench, in order to compel the 
commissioners to make an adequate rate. But, on the same motion on 
which they are ordered to make a rate, directions may be given as to the 
mode in which the proceeds of the rate are to be applied. Why then come 
to this court for relief, when it may be requisite that something should be 
done, which a court of equity cannot do, and all that it is necessary to do 
may be done in a court of law? To appointa receiver of such rates would 
be productive of great public mischief, and of extreme inconvenience to 
this particular parish in the administration of its parochial concerns. 
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Much has been said as to the hardship of the plaintiffs case. I do not 
say, that his case is without hardship; but the hardship is by no means on 
one side only. As to the interest accruing, or to accrue, I do not think 
that he is without a remedy; and with respect to the by-gone interest. (I 
do not say whether or not he is there without a remedy), even if he should 
be without redress, the hardship is not greater than that of which other 
persons would have to complain, if the relief he seeks were granted. Sup- 
pose I were to appoint a receiver, and were to decide, that all the arrears 
of interest for the last twenty-five years were to be paid out of the future 
rates; by whom would that burden be borne? By the present occupiers, 
By whom ought it to have been defrayed? By the by-gone occupiers 
Would it not be a case of extreme hardship, if, by the laches of the plain- 
tiff, there were thrown on the present occupiers of houses in the parish 
the whole of a burden which ought to have been borne by those who were 
inhabitants in past years? If an overseer happens to disburse considerable 
sums for the relief of the poor beyond the actual amount of the assessments 
of the year, it might be deemed very reasonable that he should be indem 
nified out of the rates of the following year. Courts of law, however, 
have held otherwise, and upon a very sound principle. They have said, 
that the burden of the year must be borne by those who, during that year, 
answer the description of occupiers; and, therefore, that an officer, who 
disburses for parochial purposes more than the amount of the parochial 
assessments, shall not be reimbursed out of the assessments of a succeeding 
year. That principle of law is applicable to the present case. 

For this reason I am of opinion that this bill must be dismissed; but 
taking all the circumstances of the case into consideration, I do not think 
it ought to be dismissed with costs. 

Bill dismissed, without costs. 


Willan ». Lancaster. 
3 Russell, 108. 


November 14, 1826.--By the custom of the manor of Shap, the legal 
interest in lands of customary tenure, parcel of the manor, is not devisa- 
ble, but is transferred by a deed of bargain and sale, having the effect of a 
surrender, in which the operating words are, “ bargain, sell, and surren- 
der,”’ and on the presentment or production of which, admittance is grant- 
ed to the alienee; but an equitable interest in such customary lands is ca- 
pable of being passed by devise without regard to the custom. A tenant 
of this manor, who was seised of customary lands, conveyed them by a 
deed of bargain, sale, and surrender, to a trustee, upon trust for such per- 
son as the tenant, by any deed or instrument in writing, or by his last will 
or any codicil thereto, or any instrument in the nature of a last will or_ 
codicil, to be by him legally. executed, should appoint or devise the same; 
and under this conveyance the trustee was admitted: Held, that the equi- 
table interest in the lands would not pass by an unattested codicil of the 
tenant. 

A will began as follows:—<<In the first place, I will that all my debts 
and funeral charges be paid and discharged by my executors hereinafter 
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named. Then I give and bequeath unto my eldest son, Richard Willan, 
my estate at Shap, on condition that he make up the deficiency in the pay- 
ment of the two legacies which I have left to my younger son and daugh- 
ter:’”? Held, that the testator’s debts were not charged on the estate at 


Shap. 


Robinson v. Page. 
3 Russell, 114. 


November 17, 20; December 17, 1826.—Upon a bill, praying the performance of an agreement 
duly signed, but offering to the defendant the benefit of certain variations contained in an un- 
signed memorandum of a subsequent date, the court will decree a specific performance of the 
agreement with those variations, if the defendant elects to take advantage of them; and if 
the defendant does not so elect, it will decree a specific performance of the original agreement. 

Treaty and negotiations for a variation of the terms of a contract will not amount to a waiver, 

sa unless the circumstances show that it was the intention of the parties that there should be an 

. "absolute abandonment and dissolution of the contract. 
eS Ng 
_ IN February 1824, Robinson, a banker at Nottingham, contracted ver- 
~ pally to purchase Stanton farm from Page at the price of 9500/.; and 
on the 25th of February, Page and his son received the amount of a check 
for 300/., drawn by them on the banking-house, in which Robinson was 
a partner, and expressed to be on account of the purchase-money of the 
farm. On the 5th of March, Robinson and Page signed a written agree- 
ment, which was in the following words: <I hereby agree to sell to Mr 
Robinson the whole of my farming lands, containing together about 200 
acres, situate in the parish of Stanton, together with the house, barns, and 
farming premises adjoining, as well as all the timber and other trees grow- 
ing or being upon the said farm, for the sum of 9500/.; and in case, at any 
future time, a further demand should be made and established for any tithe 
upon any of the said lands, I agree to pay one half of the value to the rec- 
tor, Mr Robinson paying the other half; Mr Robinson to have possession 
and commence as landlord at Lady-day next ensuing; the annual rent of 
the farm to be 3407. 

On a subsequent day, according to the allegations in the bill, a formal 
arrangement. was entered into, by which some variations were made in 
the contract; and Robinson being then at Page’s house, wrote and deliver- 
ed to the latter the following memorandum of those variations: «¢ The pur- 
chase-money of Mr Page’s farm to be 92007.; Mr Robinson to Jend on 
bond 300/. at four per cent interest; the annual rent of the farm to be 
3221.; Mr Robinson to take all the tithes upon himself. March 12th 
1824.” It appeared that this memorandum, though it bore date on the 
12th of March, was made on -the 13th of March. 

Page having refused to make out a title and to convey the estate, Ro- 
binson filed his bill, stating that he was willing that the memorandum of 
the 12th of March should or should not be acted upon in the performance 
of the contract, as the defendant might elect, and praying that he might be 
compelled to perform the agreement of the 5th of March, either upon the 


wye 


e * 


CASES IN CHANCERY. 319 


[Robinson v. Page.] 


terms contained in it alone, or on the terms contained in it and the subse- 
quent memorandum. 

The answer insisted, that the plaintiff had abandoned the contract of the 
5th of March; that the memorandum of the 13th of March proceeded upon 
an entirely new treaty; and that the memorandum also had been abandoned. 

The circumstances of the alleged abandonment were stated in the evi- 
dence of the defendant’s son, who had been present at the interviews of 
the parties. «On Saturday the 13th of March,” said the son in his depo- 
sition, ‘*the deponent, at the request of the defendant, went with him to 
talk to the plaintiff about making a second agreement for the farm, the de- 
fendant having informed the deponent that the first agreement had been 
abandoned on the Wednesday preceding. The defendant and deponent 
called at the plaintiff’s banking-house, when the plaintiff and the defend- 
ant, in the deponent’s presence, entered into an agreement touching the 
sale of the farm. At the commencement of the interview, the defendant 
observed to the plaintiff, ‘as you have refused the farm on account of the 
tithes, I shall take money upon it;’ to which the plaintiff said, ««O you 
will keep it, and take money on mortgage; very well, I am quite willing.” 
The defendant replied, « Yes, Sir.” Some further consideration ensued 


as to the sum the defendant would be able to borrow on mortgage; and, on 


the plaintiff remarking, that the defendant would not be able to obtain more 


than 7500]. on mortgage, the defendant began to converse about the sale’ — 
of the farm to the plaintiff on different terms; and, on the same being set- _ 
tled between them, the terms were reduced into writing by the plaintiff, . 
and the writing was delivered by the plaintiff to the defendant. After- | 


wards, on the 24th of March, the deponent and the defendant went to the 
banking-house of the plaintiff, who asked the defendant what he wanted 


with him; the defendant answered, he did not feel satisfied with the last ~ 


agreement they had made about the farm; and, the plaintiff having asked 
why, the defendant replied, that the plaintiff had gone from his first agree- 


ment, and he, the defendant, wished to go from the second. The plain- — 


tiff said, «¢O, very well; what do you want more??? The defendant an- 
swered, he wanted 1000/. more than the price mentioned in the last agree- 
ment. The plaintiff said, ‘I shall not give any more money; I shall give it 
up.”? The defendant then replied, if Mr Robinson did not buy it, he 
should waive the sale for a while till June. The plaintiff said, he might 
call on the Saturday following, and he would consider of it. On Saturday, 
the 27th of March, the deponent again accompanied the defendant to the 
house of the plaintiff, and the defendant then told the plaintiff, he should 
have the farm for 10,2007. After some observations, the plaintiff said, he 
would give him 9500/. for it, and take the tithes upon himself; on which 
the defendant said, he would throw off 200/. and take 10,000/. for it: the 
plaintiff refused, and said he would not give any more money, and that the 
defendant might sell it to whom he pleased. The defendant said, he 
should like the plaintiff to have it, and wished him to call at Stanton on 
the Tuesday or Wednesday. Accordingly, on Wednesday the 31st 
of March, the plaintiff called at the defendant’s house at Stanton, and 
observed to the defendant’s wife, that he had offered, on the preceding 
Saturday, 300/. more for the farm. The defendant at this time came-into 
the room, and told the plaintiff he should get Mr Dodson to look over the 
farm, and have part of it surveyed; and that he, the defendant, and Mr Dod- 
son, would call upon the plaintiff in Nottingham. The plaintiff answered 
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‘then nothing more can be said at this time,” and left the house. On the 
Sth of May following, the defendant, along with the deponent, called on 
the plaintiff at his house in Nottingham, and told him he had altered his 
mind as to selling the farm, and having determined to take up money on 
mortgage, desired to know if the plaintiff could lend him what money he 
wanted. The plaintiff replied he should insist on the defendant’s per- 
forming one of the agreements, and would give him his choice; to which 
the defendant answered, he considered himself free from both agreements, 
and should not perform either of them. 4 

Mr Shadwell and Mr Knight, for the plaintiff.(a) The plaintiff has a 
right to insist on the performance of the original contract; but as he admits 
that it was subsequently varied in the points mentioned in the memoran- 
dum, the defendant may, if he pleases, have the benefit of these variations. 
Ramsbottom v. Gosden, 1 Ves. and Beames, 165, shows, that the court 
will decree performance of a written agreement with variations subse- 
quently introduced into it. It would be dangerous to give much credit to 
the evidence of the son as to what passed subsequently to the 13th of 
March; but the circumstances, even as stated by him, do not amount to an 
abandonment of the contract. 

Mr Sugden and Mr Phillimore, contra. The plaintiff admits that he is 
not entitled to have the agreement of the 5th of March performed; and the 
fact of the subsequent variations would constitute a good defence to a bill, 
asking the performance of the original agreement. He, therefore, prays 
the court to carry into execution the original agreement, as varied by the 
unsigned memorandum; in other words, to carry into execution an agree- 
ment with parol variations, that is, an agreement of which some material 
terms are contained in an instrument signed according to the statute of 
frauds, and other material terms are not contained in an instrument so 

signed. In such a case, a court of equity does not interfere. The Mar- 
quisjof Townshend »v. Stangroom, 6 Ves. 328. Honerv. Read, 9]Mod {86. 
Ramsbottom v. Gosden was a case not of subsequent variation, but of an 
agreement, which, by the mistake of the solicitor who prepared it, varied, 
at the time of signing it, from the intention of the parties. Besides, the 
plaintiff there sought to enforce the performance of the written agreement, 
and the defendant appears to have offered to perform it, with sucha 
variation as would render it conformable to the actual intention. The de- 
fendant did not resist, as is done here, the performance of the contract, 
either with or without variation; and the decree must have proceeded on 
his submission. 

The transactions after the 13th of March do not rest on the single evi- 
dence of the defendant’s son, for they are affirmed also by the oath of the 
defendant in his answer; and they imply and amount to a waiver of any 
preceding agreement. The conduct of the parties is altogether irrational, 
except upon the supposition that both of them considered themselves unfet- 
tered by any previous contract. 


December 11.—The Masrur of the Rotrs. The plaintiff by his ‘bill 
prayed a specific performance of the agreement entered into on the 5th of 
March; offering at the same time to have the agreement executed, in case 


(a) The cause was first argued before Lord Gifford; but, at the time of his death, judgment 
had not been pronounced. 
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the defendant should so wish, with the variations introduced by the memo- 
randum of the 13th of March, 

On the part of the defendant it was contended, that the agreement of 
the 5th of March was altogether abandoned;/and it was said, and authori- 
ties were cited to show, that parol waiver and abandonment might be set 
up as a defence toa bill for specific performance. Unquestionably, waiver, 
even by parol, would be a sufficient answer to the plaintiff’s claim. But 
it has n laid down in all the cases, that such a defence must be estab- 
lished with the greatest clearness and presision; and the circumstances of 
waiver and abandonment must amount to a total dissolution of the contract, 
placing the parties in the same situation in which they stood before the 
agreement was entered into. In Pricev. Dyer, Sir William Grant, speak- 
ing of the waiver of a certain agreement, says, 17 Ves. 364, <¢ The wai- 
ver spoken of in this case is an entire abandonment and dissolution of the 
contract, restoring the parties to their former situation.”” The question, 
therefore, in this cause is, whether, under the circumstances which are 
here brought before me, I am satisfied that there was an absolute dissolu- 
tion and abandonment of the contract of the 5th of March. 

Tt was contended on the part of the defendant, that what occurred on 
the 13th of March amounted to such a dissolution and abandonment; and, 
for the purpose of establishing that fact, reference was made to the memo- 
randum of that date, and to the evidence of the son. According to the 
evidence, it was observed by the defendant, in the course of the conversa- 
tion between him and the plaintiff, that, as the plaintiff had refused the 
farm on account of the tithes, he, Page, was desirous of taking up money 
on mortgage; that the plaintiff replied, that he was quite willing that the 
defendant should do so, but stated his belief, that not more than 75001. 
could be raised on it in that manner; that the defendant, asthat sum would 


not be sufficient to relieve his nesessities, entered into a further treaty for: _ 
the sale of the estate to the plaintiff; and that theterms were settled be- ~ 
tween them, and were reduced into. writing in the memorandum. Now 


that memorandum refers in all its parts to particular stipulations in the 
original agreement. By the original agreement, in ease the rector estab- 
lished a claim to tithes, one half of the burden was to be borne by the ven- 
dor; by the second, the price was reduced from 9500/. to 9200/., and the 
purchaser was to take the risk of the rector’s claim upon himself. The 
vendor was to remain in the oecupation of the farm, but the rent was to be 
reduced from 330/. a year, as fixed by the first contract, to 322/.; and to 
make up the sum of 9500/., which was the price originally . specified, it 
was stipulated that Robinson should lend Page 300/. on his bond. Now, 
in the whole of ‘this transaction, it does not appear to me, that, when the 
treaty was entered into for this variation, there was any intention in the 
mind of the parties to abandon the original contract. It is laid down in 
the authority I have referred to, that, where parties have entered into a 
binding agreement in writing, and variations are afterwards introduced by 
parol, or by an instrument not signed according to the statute of frauds, these 
variations are not sufficient to prevent the execution of the agreement, and 
are no answer to a bill for specific performance. Therefore, even on the case 
stated by the defendant as to this part of the transaction, the plaintiff would 
be entitled to the relief he prays. aot 

It is said, that, after the 13th of March, the parties met and had com- 
munications, in which the contract was treated as abandoned; and the same 
person, the son of the defendant, is the material witness as to what passed 
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on these occasions. He states, that, on the 24th of March, the plaintiff 
and the defendant again met at the banking-house; when the defendant 
said to the plaintiff, «* As you went from the first terms, I am desirous of 
drawing back from the second:” the plaintiffanswered, «Very well; what | 
do you want more??? Page stated, he wanted a higher price; and Robin- 
son said, ‘I shall not give any more money; I shall give it up.”” Was that | 
assented to on the part of the defendant? Did he instantly say, “ Well, 
there is an end and dissolution of the agreement: letitbe givenup instantly?” | 
On the contrary, nothing took place, except an appointment to meet ata fu- | 
ture time, in order to consider the subject. On that subsequent day they did 
meet. Page proposed that he should have 10,200/. for the farm: Robin- 
son offered 9500J., and to take the risk of the claim of tithes on himself; 
Page altered his proposal to 10,000/.: Robinson’s answer was, ‘that he | 
would not give more than 9500/., and that Page might sell the farm to | 
whom he pleased.” Did Page ever take advantage of Robinson’s offer? 
In order to constitute an abandonment of a contract, the act must be mu- 
tual. Here, instead of assenting to the abandonment, Page replied, that | 
he wished the’plaintiff to have the farm, and requested that he would call | 
at his house on the Tuesday or Wednesday following. Robinson did eall 
on that day; and, according to the evidence of the son, informed the wife 
of the defendant that he had offered 300/. more for the farm: the defend- 
ant stated that he would have the farm surveyed, and that he and the sur- 
veyor would call on the plaintiff in Nottingham: and the plaintiff went 
away, observing, ‘¢ Then nothing more can be said at thistime.””? Such 
is the subst&nce of the evidence of the son; and, giving full effect to every 
word of that evidence, I do not see sufficient to satisfy me, that the parties 
intended to abandon the agreement. There was a desire on the one side 
'-to get a higher price; there was a disposition on the part of Robinson to 
give something more, though not so much as was demanded; but I do not 
find, that the original agreement entered into between the parties, or the 
mh subsequently made in it, were abandoned by any thing that took 
place. 
It is material on this occasion to consider, who the person is on whom 
lies the whole weight of the case, as stated by the defendant. He is the 
heir-at-law of a very old man, and might have some view to the inherit- 
ance of this property. The story he tells is in anextreme degree impro- 
bable. What reason is there to suppose, that the plaintiff, who had no 
reason to. be dissatisfied with his bargain, would consent to abandon the 
agreement; and, at the very same moment, enter into a new treaty for the 
purchase of the same property at an advanced price? There is another 
circumstance not immaterial. As the conversation of the 24th of March 
took place at the house of the plaintiff, where the original agreement was 
entered into, and where, in all probability, it remained, it seems a little 
singular that the agreement was not cancelled, if they meant it should be 
abandoned, and that it should have remained uncancelled in the possession 
of the plaintiff, while the memorandum, containing the variations, remain- 
ed in the hands of the defendant. Had the meeting occurred at a place 
distant from the spot where the agreement was deposited, that might have 
afforded an explanation of the circumstance. But, as the case stands, 
there is nothing to weaken the force of the observation, except only in this 
respect, that the parties seem to have had much confidence in each other, 
and did not even think it necessary to keep copies of the instruments 
which remained in their possession respectively. 
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My opinion is, that the right of the plaintiff to compel a specific per- 
formance is not affected by any thing that has taken place; and, as he has 
offered that the performance should be with the variations introduced by 
the memorandum of the 13th of March, the decree must. be in that form, 
if the defendant thinks proper to accept the offer. If the defendant does 
not accept it, the decree must be for a specific performance of the agree- 
ment of the 5th of March. 


Mr Sugden, for the defendant, declined to make any election: and the 
decree was for the specific performance of the agreement of the 5th March. 


The suit was terminated by an amicable arrangement; and the deeree 
does not seem to have been drawn up. 


Pope v. Whitcombe. 


3 Russell, 124. 


November 29, 1826 ; October 30, 1827.—A testatrix gave the interest of the residue to her 

brother during his life, and, after his death, she gave the residue to her executors, in trust for 

: four persons by name, and the survivors and survivor of them, to be paid to them respectively 
when they should attain twenty-one, with interest in the mean time; of these four persons, 
two died during the life of the brother: Held, that they did not take vested interests in part 
of the residue, but that the whole of it belonged to the two survivors. 

During the lifetime of the testatrix’s brother, one of the two survivors assigned all her furniture, 
plate, &c. and all other the estate and effects, of or to which she was then possessed or en- 
titled, to trustees, upon trust for her creditors: this assignment did not pass her contingent in- 
terest in the testatrix’s residuary estate. 


MARY CHILDE by her will gave certain legacies; and then, ‘as con- 
cerning the rest and residue of her estate and effects, money, securities for 
money, stock in trade, and debts to her owing independent of, her hus- 
band, and which had come to her, or she had acquired since his death, she 
did give and bequeath the interest, dividends, and produce thereof, as they 
should arise, accrue, due, and become payable, unto her brother William 
Pope, during his natural life, directing her executors to put and place out, 
or vest such residue in any manner they should think proper in the mean 
time, and until his death; and from and after his decease, she did give and 
bequeath such residue unto her said executors and the survivor of them, 
and the executors and administrators of such survivor, in trust for William, 
son of her brother William Pope, and Arthur, Sarah, and Elizabeth 
Groombridge, children of the then lately deceased Arthur Groombridge, 
and the survivors and survivor of them, share and share alike, to be paid 
or assigned to them respectively as they should attain the age of twenty- 
one years, with interest, in the mean time, and until they should be enti- 
tled unto and receive their shares respectively of the said trust premises.’ 

William Pope, the father, died in the month of January 1825: William 
Pope, the son, and Elizabeth Groombridge, died in the lifetime of William 
Pope, the father: and Arthur Groombridge and Sarah Groombridge, on 
the death of William Pope the father, claimed to be entitled in equal 
shares to the residue so bequeathed by the willef Mary Childe. 
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In the year 1816, Sarah Groombridge, by deed, reciting that she had 
proposed to assign all her estate and effects to Joseph Lowe and Samuel 
Goujon, in trust for themselves and her other creditors, did, in pursuance 
thereof, bargain, sell, assign, and transfer unto Lowe and Goujon, and their 
executors, administrators, and assigns, ‘all and singular the household 
furniture, plate; linen, and china, stock in trade, goods and merchandize, 
debts, sums of money, bills, notes, and securities for money, and all other 
the estate and effects whatsoever and wheresoever, of or to which she, 
Sarah Groombridge, was then possessed of or entitled,” to hold the same 
unto Lowe and Goujon, their executors, administrators, and assigns, upon 
the trusts therein mentioned, for the benefit of her creditors. 

Petitions were presented in this cause, which raised two questions: 

First, whether the personal representatives of William Pope the son and 
Elizabeth Groombridge were entitled toa share of the residue; or whether 
the whole of the residue vested, upon the death of Pope the father, in 
Arthur Groombridge and Sarah Groombridge? 

Secondly, whether the deed executed by Sarah, in 1816, passed her 
interest-in the residue ? ; 

Mr Koe, for some of the parties. Ifa fund is given to two or more 
persons, and to the survivors or survivor of them, the survivorship is to 
be referred to the period when the division is to take place; and, when a 
previous life-estate is given, the period of the division is the death of the 
tenant for life. Cripps v. Woolcott, 4 Mad. 11. Daniell v. Daniell, 6 
Ves. 297. Therefore, of the four persons to whom the residue is finally 
given, the two, who survived the tenant for life, are alone entitled. 

Mr Wray, contra. The residue is in fact given to the executors in 


* trust for William Pope, during his life (for they are directed to place it 


out at interest as they may think proper); and, after his death, it is given 
to them in trust for the four persons who are named, and the survivors 
and survivor of them. The words of survivorship relate to the death of 
the testatrix. The bequest is, in substance, a gift to one for life, with re- 
mainders over. These remainders are prima facie vested; and the words 
of survivorship, which must be admitted to be ambiguous, will not pre- 
vent interests from vesting, which, but for them, would be clearly vested. 
Mr Moore, for others of the parties. 


On the question, as to whether the share of Sarah passed by the assign- 
ment of 1816, it was argued, on the one hand, that it was intended to 
convey only the property of which she had the controul; and that this in- 
tention was manifested, both by the enumeration of particulars which pre- 
ceded the general words, ‘all other the ‘estate and effects,”’ and by the 
qualifying clause, which followed them, viz. “‘ of or to which she was then 
possessed or entitled.”’ 

On the other hand, it was said, that the words, ‘all the estate to which 
she was then entitled,”? passed every interest, whether contingent or yest- 
ed, defeasible or indefeasible, which was then in her. 


The Lorp Cuancentor. By the terms of this will, the interest of the 
residue was given by the testatrix to her brother William Pope, and the 
executors were authorised to place. out the fund, as they should think pro- 
per, during his life; and, from and after the death of William Pope, the 
residue itself was given to the executors in trust for the persons therein 
named, and the survivors and survivor of them, share and share alike, to 
be paid or assigned to them respectively as they should attain the age of 
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twenty-one years, with interest in the mean time, until they should be 
entitled unto and should receive their shares respectively. By this will, 
the testatrix bequeathed only the interest of the fund during the life of 
William Pope; the principal was not given until after his death. That 
also was the period assigned by the testatrix for the distribution of their 
proportions of the fund, among such of the legatees as were then of the age 
of twenty-one, and from which the division of the interest was to be made 
with reference to those who had not attained that age. I think, therefore, 
that those only of the legatees who were living at the death of William 
Pope, are entitled to share this property; and that such was the intention 
of the testatrix. . Those persons are Arthur and Sarah Groombridge. 
With respect to the petitioners, Lowe and Goujon, who claim the share 
of Sarah Groombridge, under the assignment contained in the trust-deed of 
1816, I think their claim cannot be sustained. I think her share did not 
pass either under the particular or the general words contained in that in- 
strument. ‘The petitioners, Arthur and Sarah Groombridge, must there- 
fore take the property in question in moieties. ‘ 


In the matter of Fortescue. 


3 Russell, 128. 


November 29, 1826.—Surplus stock, arising from sales under the acts for the redemption of the 


= 
a 


land-tax, will be ordered to be transferred to the party, who, ifit were laid out in the pur- as 


chase of lands, would be entitled to have the lands conveyed to him in fee. 


CERTAIN real estates had been devised, after some previous limita- 
tions, to the first son of the body of William Fortescue who should attain 
the age of twenty-one years, his heirs and assigns. The previous limite- 
tions had been. exhausted; and John Faithful Fortescue, the first son of 
William Fortescue, who attained twenty-one, was now entitled in posses- 
sion to the estates in fee. 

Under the acts for the redemption of the land-tax, a part of the lands 
had been sold for the purpose of redeeming the land-tax on other parts of 
the devised estates; and, after transferring, out of the’purchase-moneys, a 
sufficient amount of stock to the commissioners for the reduction of the 
national debt, and. paying the costs, there remained a surplus of 16864. 
12s. 1d., three per cent consolidated bank annuities, standing in the name 
of the accountant-general.(@) 


(a) The 42 Geo. III. c. 116.; see sections 98,99, 100. The latter section provides, that the 
surplus stock, arising from sales under the act, shall be placed in the name of the accountant- 
general of the Court of Chancery, “to the intent that such surplus stock may at a convenient 
time be sold, and the money arising therefrom applied, under the direction and with the appro- 
bation of the said court (to be signified by an order made upon a petition to be preferred in a 
summary way), in the discharge of any debt or debts, or parts thereof, affecting the manors, 
messuages, lands, tenements, or hereditaments, the land-tax charged whereon shall have been 
so redeemed; or where the same shall not be so applied, then the same shall be Jaid out and in- 
vested, under the like direction and approbation, in the purchase of other manors, messuages, 
lands, tenements, and hereditaments, which shall be conveyed and settled to, for, and upon 
such and the like uses, trusts, intents, and purposes, and in the same manner, as the manors, 
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John Faithful Fortescue presented a petition, praying that the stock 
might be transferred to him. 

When the petition came on, a doubt was entertained, whether, under 
the words of the act, the court could make any other order than that the 
stock should be sold, and the money laid out in the purchase of lands: 
the 100th section of the 42 Geo. III. c. 116, providing that, where there 
should be a surplus of stock produced by the sale of lands in England for 
the redemption of the land-tax, it should be invested in the name of the 
accountant-general, and applied by order of the court in discharge of 
debts affecting the lands of which the land-tax had been redeemed, or in 
the purchase of other lands, to be conveyed to the same uses to which the 
lands, that were sold, stood limited, or such of them as should be existing 
at the time of making the conveyance. 

Mr Wray, for the petition. In the present case, if the words of the 
act were pursued literally, lands would be purchased, and would be con- 
veyed to the petitioner in fee. Under such circumstances, he has a right 
to have the stock transferred to him, without the circuity of the purchase 
of land. 

The Master of the Rolls was of opinion, that, if the petitioner would 
have been entitled in fee to lands purchased with the stock, the court had 
jurisdiction, under the words of the act, to order the stock to be transfer- 
red to him; and areference was directed. to the Master, to inquire, 
whether there were any incumbrances on the fund, and whether the peti- 
tioner was entitled to it. 


Gillespie v. Alexander. 


3 Russell, 130. 

November 29, 1826 ; February 7; April 1827.—In a suit for the administration of a testator’s 
assets, after the decree on further directions had sanctioned payments made by the executor 
in discharge of legacies, and had directed the fund in court to be apportioned among the 
other legatees, a creditor obtained permission to prove his debt; the Master subsequently re- 
ported a debt to be due to him; but, in the mean time, the fund had been apportioned, and 

’ part of it had been paid over, while the remainder had been carried to the account of particu- 
lar legatees: Held, that the creditor was entitled to receive out of the funds of the legatees 
so remaining in court, not the whole of the debt, but only a part of it, bearing the same pro- 
portion to the whole, as the legacies given to those legatees bore to the whole amount of the 
legacies given by the will. 


_IN this suit, which was instituted for the administration of General Gilles- 
pie’s estate, the original decree, made on the 15th of November 1820, direct- 


messuages, lands, tenements, and hereditaments, which shall be so sold, mortgaged, or charged 
as aforesaid, stood settled and limited, or such of them as, at the time of making such convey- 
ance and settlement, shall be existing undetermined and capable of taking effect; and, in the 
mean time, the dividends and annual produce of such surplus stock shall, from time to time, go 
and belong to the person or persons who would for the time being have been entitled to the 
rents and profits of the said manors, messuages, lands, tenements, and hereditaments, in case 
such last-mentioned purchase and settlement were made.” 
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ed, among other things, the usual accounts of his assets, and of his debts and 
legacies. On the 23d of March 1823, the Master made his report ; in 
which he certified, that several creditors had come in before him and 
proved their debts, amounting in the whole to 2697. 19s. 2d. By an 
order, made on the 15th of Apri] 1823, directions were given for paying 
the debts reported due ; and they were accordingly paid. The decree 
on further directions, made on the 12th of January 1825, after ascertain- 
ing the rights of the parties, providing for the payment of the costs, and 
reciting that the creditors of the testator had been paid their respective 
debts set forth in the schedule to the Master’s report, ordered, that the 
residue of the fund in court, and also the bank annuities which should be 
purchased in pursuance of the directions therein contained, should’ be 
apportioned among the legatees and the annuitants, except such of them 
whose legacies might appear to have been paid; and such apportionments, 
when appropriated in the manner therein directed, were to be considered 
as in discharge of the several legacies, so far as the value of such appor- 
tionments , should extend. There was also a direction, that the execu- 
tors should be allowed the sums which they had paid in discharge of 
legacies. 

In November 1825, Alexander Lean, claiming to bea creditor of Gene- 

ral Gillespie, petitioned to'be at liberty to go in and prove his debt ; and 
that so much of a sum of 14,1772. 16s. 9d. three per cent bank annuities, 
then standing in the name of the aecountant-general, to the credit of the 
cause,.as might be sufficient to raise the stm which should be reported 
due to him, might be sold for payment of his demand, On the 29th of 
November 1825, an order was made, that he should be at liberty to go in 
and prove such debt, he paying the costs of the petition and of the pro- 
ceedings before the Master. On the 26th of July 1826, the Master 
reported that 16367. 1s. 5d. was due to the petitioner from the estate of 
General Gillespie. - 
' In the mean time, about December 1825, the fund in court had been ap- 
portioned by the Master among the annuitant and the unsatisfied legatees; 
and part of it was paid out in discharge of some of the legacies. A few 
of the legacies had been paid long before;(@) and those payments, though 
not made under the authority of the court, had been directed to be allowed 
to the executor by the decree of January 1825. 

Lean then presented a petition, stating, that, pending his proceedings 
in the Master’s office, the parties had proceeded to make the apportion- 
ment under the decree on further directions ; and that there were stand- 
ing to the credit of this cause the following sums of three per cent conso- 
lidated bank annuities: 


To the plaintiff, the annuitant’s account - - - + £5045 18 4 
To Selina Gillespie’s account - = - zis Os 4863 10 8 
To the account of the two children by the Malay girls © 426 12 10 
Four and Leary’s account - nil A eRe IS oe 90 93:6 

Total - £10,426 5 4 


(a) This fact did not appear on the petition presented to the Master of the Rolls; but it was 
stated in the petition of appeal. 
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The prayer was, that the report might be confirmed pest the Master. 
might be ordered to apportion to’Lean as much of the several sums, stand- 


ing in the name of the accountant-general to these several accounts, as* 
should be sufficient to satisfy his debt of 16362. 1s. 5d.; and at th Bae | 
accountant-general might be directed to sell so much of the bank annuities». | 
so apportioned, as would be sufficient to pay the demand. ; . 

All these sums, except that carried to the annuitant’s account, had been 
kept in court by reason of the infancy of the persons entitled to them, or 
their residence in a foreign country. 

Mr Tinney, in opposition te the petition. The effect of the applica- 
tion is, to throw upon the annuitant and three legatees the whole of a debt, 
which should be borne by all the legatees equally. The creditor has no 
claim to indulgence, for he did not come in under the decree in due time. 
The apportionment was made, and legacies were paid, after he had pre- 
sented his petition ; and, if he meant to assert a right to render each and 
every part of the fund in court liable to the whole of his demand, he 
ought to have taken care that no portion of it was paid out in the mean 
time. -Itis only from accidental circumstances that these particular sums 
still remain in the name of the accountant-general ; but, by being carried 
to the separate account of the persons entitled to them, they belong as 
completely to those persons as if they had been actually paid to them. 

Mr Pemberto 1, contra. Every sum, which is part of the assets, so long 
as it remains ir court, must answer the claims of the creditor; and if any 
legatee is by this means disappointed, while other legatees have been fully 
satisfied, he must seek hisremedy against them. Before the appointment 
was made, the creditor’ etition was presented; and, as the executors and 
legatees had thereby notice of his claim, it was their business, not his, to 
take care that nothing should be done by any of them, which might ope- 
rate to the prejudice of others among them. 


i 


November 29.—The Master of the Rours. It is said, it was the duty 
of the creditor to have applied to the court, in order to prevent any of the 
legacies from being paid, till his demand was satisfied; but I do not see 
why the onus of protecting the fund should be thrown on him. He isen- 
titled to have his debt paid; and it must be apportioned among the funds 
of the different legatees whose legacies still remain in court. Those lega- 
tees are not without their remedy: they can call on the other legatees to 
contribute. eat ae 
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The order of the Master of the Rolls confirmed the report, and directed 
the debt to be apportioned among the four sums of stock remaining in 


court, and to be paid by the proceeds of a proportionable part of each of the 
four sums. . 

From this order the infant, Selina Gillespie, appealed. 

The petition stated, that there was still considerable outstanding personal 
estate of the testator, which was in the course of being gotten in; and it in- 
sisted, that Lean ought not to receive any part of his debt out of the four 
sums carried over to particular accounts, but only out of any outstanding 
estate which might be gotten in; that, at all events, it was unjust to throw 


« 


the whole of the debt upon persons, whose funds, though. defi; 
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propriated to them, had, from accidental circumstances, remai court; < 
and that the funds so appropriated, if chargeable at all, ought t arged . 

orm . 
&, ie * a 


a 


CASES IN CHANCERY. 329 


[Gillespie v. Alexander.] 


only witha proportion of the debt, according to the ratio which those funds 
bore to all the annuities and legacies bequeathed by the testator. The 
prayer was, that the order of the Master of the Rolls might be reversed; 
that Lean might not receive any part of his debt out of the appropriated 
funds set apart for Selina Gillespie: that, at any rate, the whole of the debt 
might not be paid out of the four sums set apart for Selina Gillespie, the 
annuitant, the two children by the Malay girls, and Four and Leary, but 
only such part thereof as should be just, regard being had to the propor- 
tion which that annuity and those three legacies bore to the other legacies 
bequeathed by the testator; and if any part of the sum apportioned in res- 
pect of Selina Gillespie’s legacy should be paid to the creditor, then that 
provision might be made for making the same good to her, out of any 
outstanding or future personal estate of the testator, which might be got- 
ten in. 

Mr Hart and Mr Tinney, for the appellant. The original decree pre- 
cludes all creditors, who do not come in under it, from the benefit of the 
administration of the assets in this court; and, though a creditor may ob- 
tain special leave in later stages of the proceedings to come in at his own 
expence, he will not be permitted to undo any thing that has been done. 
He cannot interfere with payments which have been made—with a distri- 
bution which has actually taken place; he can look for the satisfaction of 
his claim only to an unappropriated residue, or to assets which may be col- 
lected in future. Here there is outstanding personal property to a consi- 
derable amount, so that he will suffer no detriment. Could he call back 
the money from the legatees who have bcen paid? If he can, why does he 
not dosc? Why does he throw the whole burden on four legatees? If he 
cannot, upon what principle can he interfere with the funds in court? For 
those funds, though nominally in court, are, in law, the property of indivi- 
dual legatees. The court holds them, not for the purpose of administra- 
tion (as to them the business of administration is over), but as a trustee for 
the persons to whose accounts they are respectively carried. Ifthe plain- 
tiff had not been an infant, her legacy would have been paid out long since. 
Is her infancy, which induces the court to retain her money under its own 
protection, to expose her toa demand which could not otherwise be brought 
against her? 

At all events, the laches of the creditor must not be permitted to injure 
individual legatees. Ifhe had come in before the apportionment, the burden 
would have been borne by the whole fund in court, and only a proportion 
of it would have fallen to the share of these four legatees. He cannot now 
take more than that proportion of the sums allotted to them. 

Mr Heald and Mr Pemberton, contra. The right of the creditor cannot 
be varied by the circumstance of there being outstanding personal estate: 
he is not to wait for those future assets, when there is afund in court. It 
is unreasonable to resist what he asks, since his right is higher than that of 
the légatees; and there is, according to their own allegations, an available 
fund, out of which they may secure to themselves compensation for any 
temporary or apparent loss, to which his assertion of his right may expose 
them. Neither is the creditor’s right affected by the apportionment and 
the payments, which have been made since he presented his petition. It 
was the duty of others to take care, that nothing should be done which 
might render the enforcement of his deniand more injurious to some of the 
legatees than to others; but, so far as he is concerned, the whole suit must 
be regarded as in the very situation in which his petition foundit. He is 
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entitled to fix upon assets of the testator, wherever he can find them; and 
if he takes more from one legatee than from others, the question of their 
mutual equities is one about which he needs not to trouble himself. 


The Lorp Cuancettor. Although the language of the decree, where 
an account of debts is directed, is, that those who do not come in, shall be 
excluded from the benefit of that decree; yet the course is, to permit a 
creditor, he paying the costs of the proceedings, to prove his debt, as long 
as there happens to be a residuary fund in court or in the hands of the ex- 
ecutor, and to pay him out of that residue. Ifa creditor does not come in 
till after the executor has paid away the residue, he is not without remedy, 
though he is barred the benefit of that decree. If he hasa mind to sue the 
legatees, and bring back the fund, he may do so; but he cannot affect the 
legatees, except by suit; and he cannot affect the executor at all. 

The present case is involved in much singularity. Previously to January 
1825, several of the legacies had been paid by the executor; and the order 
of January 1825 isa judgment of the court in favour of the executor, 
with respect to these payments;—a judgment which sanctions them upon 
the ground of there being a report that all the creditors had come in and 
were paid. The executor being thus indemnified as to these legacies, 
there were left in court certain funds, which were directed to be appro- 
priated to legatees who had not been paid. In the following November 
the creditor makes his application: the court thinks proper to allow him 
to go in and prove his debt; and that order stands unreversed. In De- 
cember 1825, the Master makes his report, and appropriates the fund in 
court among a number of individual legatees. Now, when the creditor 
made his first application, it would have been well if the real state of the 
case had been disclosed to the court. The question would then have been, 
whether a creditor, so coming in, was to be paid his debt by three or four 
legatees, while the other legatees had received their legacies in full; or 
whether the rule of the court was not, that he should take from the unpaid 
legatees such a proportion only of his debt as would have been borne by 
those three or four legatees, if he had applied before the other legacies 
were paid, and that he should be left to recover the residue of it by what 
means he best might. In short, the question is, on whom, under such 
circumstances, does the burden lie, of enforcing contribution against the 
other legatees? 


Lord Eldon had not delivered a final judgment, when he resigned the 
great seal; but, after he quitted office, the parties having consented to be 
bound by his opinion, he gave the following decision:— 

««My memory does not furnish me with the recollection of any case 
alike to this. It may, therefore, not be improper, that this should be 
brought before the court again, and spoken to by counsel; after they have 
endeavoured to find a precedent or precedents for such an order as that 
complained of. 

“ If no precedent to the contrary—that is, no precedent in support of 
‘the order—can be cited, I am of opinion, that,—although, if the fund car- 
ried to the account of a legatee was residue, after-the payment of debts 
and legacies, the creditor would be entitled to be wholly paid,—yet, if 
adult legatees are paid, and, on the other hand, legatees, who are infants 
or have only partial interests, are not paid, but have funds carried to their 
account, such last-mentioned legatees ought to be considered, as between 
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themselves and a creditor not coming in sooner, as not liable to pay him 
wholly out of what is so carried to their account, but only to pay hima 
due proportion of the debt; and that he must seek the payment of the rest 
of his debt, in proper proportions, against those who have been actually 
paid. I think, therefore, this order must be altered, and the creditor take 
only such a proportion, leaving the creditor at liberty to apply, as he shall 
be advised, against other legatees paid, and against funds which may yet 
come in; and leaving these petitioners also at liberty to apply, as they may 
be advised, against funds which may yet come in. 


If a precedent can be found to the contrary, that precedent must support 
the order as made.”’ 


The minutes of the order declared, that Alexander Lean was not en- 
titled, as against the plaintiff, the annuitant, and the legatees,—in respect 
of whose annuities and legacies the several sums of bank annuities had 
been carried over, asin the petition of appeal mentioned,—to be paid the 
whole of his debt and interest proved befere the Master, but only such 
proportion thereof as the value of the annuity, and the amount of such lega- 
cies, bore to the amount of the other legacies bequeathed by the testator’s 
will, which had been paid. It was referred to the Master to ascertain the 
contributive portion of the debt and interest which ought to be paid out of 
each of the four sums of bank three per cent annuities, standing in the 
name of the accountant-general, to the four several accounts before men- 
tioned; directions were then given for raising out of the sums standing to 
each account its contributive proportion of the debt: and it was ordered, 
that Alexander Lean should be at liberty to apply to the court, as he 
might be advised, against such of the legatees as had received payment on 
account or in satisfaction of their respective legacies; and that he and the 
annuitant and legatees, in respect of whose annuity and legacies the afore- 
said four several sums had been carried over, should be at liberty to apply 
to this court, according to their respective rights and interests, with regard 
to the testator’s estate remaining outstanding, as and when the same should 
be gotten in and received. 


Charge v. Goodyer. 


8 Russell, 140. 


November 30, 1826.—Under a bequest of a residuary fund to the testator’s first and second 
cousing, and the children of his kinsman George Charge, which children were first cousins of 
the testator, twice removed, all persons related to the testator in the degree of second cousins 
are entitled. 


JOHN GOODYER bequeathed and devised the residue of his personal 
estate, and the money to arise from the sale of his real estates, to trustees 
and executors upon trust, “to pay and divide the same between and 
amongst all and every his first and second cousins, and the children of his 
late kinsman George Charge, share and share alike.”? _ 

George Charge had two children, who were first cousins, twice removed, 
of the testator, being the great grandchildren of his uncle. z 
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It was admitted, that the bequest to first and second cousins, had it 
stood unmodified by any circumstance or expression, would have included 
all persons of the degree of second cousins; that is, first cousins once re- 
moved, and first cousins twice removed. Mayott v. Mayott, 2 Bro. C.C. 
125. Silcox v. Bell, 1 Sim. and Stu. 301. But Mr Tinney contended, 
that here the legal construction of the words was controlled by the specific 
mention of the children of George Charge. Had the testator meant by 
first and second cousins, not merely such persons as were, in strict pro- 
priety of speech, first and second cousins, but all persons within or of the 
degree of second cousins, it would have been unnecessary for him to have 
added, ‘‘and the children of my late kinsman George Charge;” for these 
children would have been included in the preceding general words. 
There was an indication, therefore, that he did not mean to include in the 
description of ‘¢ second cousins”’ first cousins twice removed. 

Mr Sugden, contra, argued that the legal construction of the words 
could not be restricted by any inference drawn from the mention of the 
children of George Charge; since there was nothing to show, that the tes- 
tator knew that these children were within the degree of second cousins. 

The Master of the Rolls was of that opinion; and made a declaration, 
that all persons of the degree of second cousins were entitled to the bene- 
fit of the bequest. 


Between the Society for the Propagation of the Gospel in 
Foreign Parts, plaintiffs; and His Majesty’s Attorney- 
General, defendant. 


3 Russell, 142. 


December 1, 1826.—A fund given to a corporation in England for a charitable purpose, ordered 
to be paid to the corporation, without the settlement of a scheme. 


ARCHBISHOP Tennison, by a codicil, to his will, dated the 2d of 
September 1715, after mentioning the ‘Society for the Propagation of 
the Gospel in Foreign Parts,’’ bequeathed as follows:—“ My present 
will is, that my executors, or their administrators or assigns, do well and 
truly pay to the said society, within one month, or two at the furthest, 
after the appointment and consecration by lawful authority of two Pro- 
testant bishops,—one for the continent, another for the isles in North 
America,—-the sum of 1000/., to be applied in equal portions to the settle- 
ment of such bishops in the before-mentioned sees. In the mean time, un- 
til such appointment and consecration as aforesaid are completed, my will 
is, that my executors do not pay the said 1000/., or any part or portions of 
it, or any interest for the whole or any part of it, to the said society; but, 
as they have opportunity, to put out the said sum, or part of it, to interest 
upon some public funds, and to apply such interest to the benefit of such 
missionaries, being Englishmen and of the province of Canterbury, as 
they shall find upon good information to have taken true pains in the res- 
pective places which have been committed by the said society to their 
care in the said foreign plantations, and have been, by unavoidable 
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accidents, sickness, or other infirmities of the body, or old age, disabled 
from the performance of their duties in the said places or precincts, and 
forced to return to England.”’ 

A decree, made in February 1717, in a suit to which the ‘¢ Society for 
the Propagation of the Gospel in Foreign Parts’? was a~ defendant, 
directed the 1000/. to be laid out on such securities as the Master should 
approve, and the interest of it to be paid, according to the directions of the 
testator, until one month after the appointment and consecration of two such 
bishops as were mentioned in the will; and when two such bishops were 
consecrated, the court was to give further directions for applying the 
interest from time to time as there should be occasion. 

The 10002. was accordingly invested in government securities, in the 
name of the accountant-general; and it had been augmented, by the accu- 
mulation of unapplied dividends, to a sum of 94102. 15s. 10d. consolidated 
three per cent bank annuities, and 750/. three per cent reduced bank an- 
nuities, besides a considerablesum in cash. There had long been a bishop 
of Quebec, and a bishop of Nova Scotia. In 1824 two bishops were ap- 
pointed,—one to the see of Jamaica, and the other to the see of Barbadoes; 
-—and both had been duly consecrated. The society insisted, that, upon 
that event, they became entitled to the archbishop’s bequest, and filed a 
bill to have the stock transferred tothem. The Attorney-General was the 
only defendant. 

Mr Sidebottom, for the plaintiffs. Mr Wray, for the Attorney-General. 
As this is a portion of the assets of the testator, which is to be applied 
according to the directions of his will, his personal representatives ought 
to be before the court:—at all events, the court will not part with the fund. 

The society, however respectable, is in the same situation as any other 
legatee in trust for a charity. The court, having possession of the fund, 
will settle a scheme for its administration; and it will be the duty of the 
Master, in settling that scheme, to consider, with what degree of discre- 
tionary control it may be fit to entrust the society. 


The Masrer of the Rorzs. The sum is much larger than the testator 
intended that the society should administer. However, he has reposed 
eonfidence in them; and, therefore, let the fund be transferred to them. 


Wilkinson v. Chapman. 
8 Russell, 145. 


November 30, 1826.—A testator, after giving his wife an annuity for her life, to be issuing out 
of “all bis real estate, lands, and hereditaments in P.,” devised “the said estate, lands and 
hereditaments” to his daughter and her heirs; but in case his daughter died under twenty- 
one, and without issue, he devised “ the said estate, lands, and hereditaments” to his wife for 
her life, and after her decease, to the children of 'A., share and share alike: Held, that, subject 
to the previous’ interests given tothe daughter and to the wife, the children of A., living at 
the testator’s death, took an estate in fee in the lands in P. 


BENJAMIN PATMAN by his will, dated on the 10th of November 
1786, bequeathed to his wife Mary a y@arly rent-charge of 12/., ‘to be 
issuing out of all his real estate, lands, tenements and hereditaments in 
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Pinchbeck;”’ and, for the purpose of securing the’due payment of the an- 
nuity, he gave her the usual powers of distress and entry. The remain- 
der of the will was in the following words:— 

<‘T give and devise unto my dear daughter Mary, all my said estate, 
lands, tenements, and hereditaments, to hold the same to my said daugh- 
ter Mary, her heirs and assigns for ever, subject and without prejudice to 
the said annuity for the life of my said wife, and to the remedies for re- 
covering the same; but in case my said daughter shall happen to die under 
the age of twenty-one years, and without lawful issue, then I give and de- 
vise all my said estate, lands, tenements, and hereditaments unto my said 
wife, for and during the term of her natural life; and, after her decease, I 

ive and devise all my said estate, lands, tenements, and hereditaments 
unto all the children of John Hipworth, late of Walcott, in the said county, 
to be equally divided amongst them, share and share alike, as tenants in 
common.”’ 

The testator died a few days after the date of the will, leaving his wife, 
his daughter, and five children of John Hipworth him surviving. In 
March 1788, the daughter died in her childhood, and without issue, The 
widow died in June 1824. 

The plaintiffs, claiming under the devise to the children of John Hip- 
worth, filed their bill for the specific performance of a contract, which was 
entered into after the widow’s death, for the sale of the devised lands. 
The purchaser was willing to perform the contract, provided the court was 
of opinion that the fee was in the vendors. 

The only question in the cause was, whether the fee of the lands ‘in 
Pinchbeck passed, under the devise in the will of Benjamin Patman, to 
the children of John Hipworth, subject to the previous interests given to 
his daughter and his widow? 

Mr Shadwell and Mr J. Martin, for the plaintiff, argued, that, though 
the gift was only to the children of John Hipworth, without the addition 
of words of limitation, yet the word estate, which was used to express 
the subject of the devise, would give them the fee. 

Mr Preston, for the defendant, argued, that the words ‘‘ my real estate, 
lands, tenements, and hereditaments in Pinchbeck,’’ were merely descrip- 
tive of the property which was devised, and did not denote the quantity 
of interest which was meant to pass by the will. 

The following cases were cited:—Goodwyn v. Goodwyn, 1 Ves. Sen. 
226. Peitiwarde v. Prescott, 7 Ves. 541. Child v. Wright, 7 East, 259. 
Harding v. Gardner, 1 Brod. and Bing. 72. Bruce v. Bainbridge, 2 Brod. 
and Bing. 123. 


Lord Gifford, Masrrr of the Rotts. Whatever might have been the 
opinion of the court, had the case been new, the authorities have clearly 
established that the word estate, unaccompanied by any other expression 
indicating that, in using it, a testator meant to denote the locality of the 
property, and not quantum of interest,—will pass the fee; and, even where 
the words have been «all my estate in or at A.,” the fee has been held 
to pass. On the other hand, where it appears by the context that the tes- 
tator, in using the word estate, meant not to convey quantum of interest, 
but to point out a description of the property, there the word estate will 
not ex vi termini pass the fee. 

In one respect this case differs from all which I have been able to refer 
to. The difference is this: that te testator has used the word “ estate” in 
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all the devises; but, where he meant to give a fee (as in the devise to the 
daughter), he has added the words of limitation «heirs and assigns;”’ and 
where he meant to give only an estate for life (as in the devise to the 
widow), he has restricted the gift by express words. Where he bequeaths 
the annuity to his wife, to be issuing out of his real estate, the phrase es- 
tate must have meant the same thing as lands. Where he gives all his 
said estate to his daughter-and her heirs, the addition of words, descrip- 
tive of the quantity of the interest which he meant her to take, seems to 
intimate, that he did not contemplate that the whole fee would pass by the 
word estate. In the next devise, he gives all his said estate to his wife; 
but he did not there mean that these terins should pass the fee, for he ex- 
pressly restricts her to a life-interest. 

Notwithstanding this peculiarity, the inclination of my opinion is, that 
the words are sufficient to carry a fee to the children of John Hipworth: 
but the question is of such a kind, that I will not compel a purchaser to 
take the title. 

The purchaser consented that a case should be directed for the opinion 
of the judges of the Court of King’s Bench. 

A case was accordingly directed. It was argued before Abbott, Lord 
Chief Justice and Bayley and Holroyd, justices; and they certified——“< that 
the children of John Hipworth, who were living at the time of the death of 
the testator, Benjamin Patman, took an estate in fee in the estate, lands, 
tenements, and hereditaments of the testator in Pinchbeck, as tenants in 
common, under and by virtue of his will.’ 

November 30, 1826.—The cause came on upon the equity reserved; 
when the Master of the Rolls confirmed the certificate, and made a decree 
for specific performance. ‘ 


Bartlett v. Gillard. 


3 Russell, 149. 


November 23, 1826; February 21, October 30, 1827.—A testatrix devises leaseholds to A., 
subject to the yearly sum of 121., for the sole use of Mrs B., to be paid her half yearly, and 
this annuity was payable on the 27th of January and 27th of July; many years afterwards, A. 
devises to R. all his lands (in which these leaseholds were included), paying Mrs B. 121. per 
annum, by half-yearly payments, to be made on the 27th of January and the 27th of July. 
Mrs B. is entitled, under A’s. will, to a second annuity, distinct from, and in addition to, the 
annuity given her by the will of the testatrix. 

An annuity given to the separate use of the wife is discharged by payments made to the use of 
her husband and sums allowed him in account; the circumstances of the transactions being 
such as to satisfy the court that the mode of dealing between the person who was bound to 
pay the annuity and the husband was with the acquiescence of the wife, or with her authority, 
either express or implied. 

Where a passage read by a plaintiff from an answer refers to another passage, that other passage 
is to be read only for the purpose of explaining or qualifying the thing in respect of which 
the reference is made, and not for the purpose of introducing new facts, which do not explain 
or qualify that thing, though such new facts be connected, in grammatical construction, with 
that which must be read. 


MARY GILLARD, by a codicil to her will, bequeathed certain lease- 
hold property to her son Richard Gillard, his executors, administrators, 
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and assigns, ‘‘ during so many years of her,”’ the testatrix’s ‘¢ term therein 
as should run out in the lifetime of her daughter A. M. Bartlett, subject 
to the yearly sum of 12J., for the sole use of her daughter A. M. Bartlett, 
to be paid to her half-yearly.” 

The testatrix died on the 27th of January 1793. Richard Gillard, on 
her death, entered into possession of the rents and profits of the estate, and 
continued in possession of them till his death in 1819. It was alleged, 
that, from the death of Mary Gillard, no payment had been made in res- 
pect of this annuity till January 1817; from which time the payments were 
regularly made, and had been received without prejudice to the claim for 
the arrears. 

Richard Gillard, shortly before his death, made his will, containing a 
clause in the following words:—“ Lastly, 1 do make, constitute, and ap- 
point Richard Gillard my whole and sole executor of all my land for ever, 
and leasehold property here or at Beeston, or money that shall become 
due for the same, paying Maria Bartlett 122. per annum by half-yearly 
payments; viz. the 27th of January and the 27th of July, and my sister, 
Elizabeth Gillard, 20/.”’ 

The bill was filed by Mrs Bartlett and her husband, for payment of the 
arrears of the annuity bequeathed to her by Mary Gillard, and of the 
arrears of a second annuity of 12/., distinct from the former, which 
she claimed under the above mentioned clause in the will of Richard 
Gillard. 

It was stated by the answer, that, from 1793 to 1817, the annuity had 
been satisfied by payments made > William Bartlett, with the privity and 
consent of his wife; that, in 1817, the plaintiffs, pretending that the pay- 
ments made to the husband could not be a satisfaction of a bequest to the 
separate use of the wife, distrained on the premises for the alleged arrears; 
that the distress was replevied; and that no further proceedings were taken 
to enforce payment. 

The will of Richard Gillard did not, it was insisted, create a further 
charge of 12/., but merely devised the property subject to the previously 
existing charge. 

It was proved, that, between 1793 and 1817, Richard Gillard paid va- 
rious sums to William Bartlett, and allowed him sums in account between 
them, so that William Bartlett was Richard Gillard’s debtor to a conside- 
rable amount. Among the sums so allowed to Bartlett, was nine years’ 
interest on a mortgage for 300/.; anda witness, Mary Gillard, proved 
that she had heard William Bartlett and his wife say, that the interest had 
been set off against the accruing payments of the annuity, with the privity 
of both of them. It was also proved, that, about December 1816, Mrs 
Bartlett wrote to her brother Richard Gillard, requesting him, as a favour, 
to accept a bill of 40/. for the accommodation of her husband. The Bart- 
lets had long been in needy circumstances, and the husband had latterly 
become insolvent. 

Mr Horne and Mr Barber, for the plaintiffs. 1. There might have been 
some difficulty, if Gillard had paid the annuity to the husband as it became 
due; such a payment might, under some circumstances, have been good 
against the wife. But the case of the defendant is simply this:—‘“¢ There 
is an account between me and Bartlett, in which he is debited 
with large sums—on one occasion with 49/.—on another, with 
121/.—on another, with 105/.; the most of these items of debit are not 
for moneys actually paid to him, but for bills which I accepted for him, or 
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for interest which I allowed him to retain; in respect of these transactions, 
he is largely my debtor; and against this demand I set off the annuity for 
twenty-four and a half years.” The first item, which is claimed against 
Bartlett, is for a note of hand dated in June 1801: what connexion could 
such a transaction have with the payments which ought to have been made 
in respect of the annuity, during the preceding eight years? The question, 
therefore, is,—can the wife’s claim for an annuity, given to her separate 
use, be repelled, by showing that her debtor is the husband’s creditor to 
an equal or greater amount? Even if it could be shown, that on particular 
occasions she authorized her debtor to make advances to her husband, on 
the faith of her annuity, the defendant could discharge himself only pro 
tanto from her claim; and the utmost that he could have a right to, would 
be an inquiry,—whether he has made any, and what, payments with her 
authority. There is no attempt to prove that she ever agreed that her 
annuity should be paid to her husband; much less, that it should be satis- 
fied by being set off against her husband’sdebt. The length of time which 
has elapsed occasions no difficulty. Stackhouse v. Barnston, 10 Ves. 469. 
Aston v. Aston, 1 Ves. 264. Foster v. Foster, 2 Vern. 386. 

2. Richard Gillard has devised the leasehold which he derived from 
Mary Gillard, and also other estates, “paying Maria Bartlett 127. per 
annum.’’ This creates a charge upon the property, and it is a charge 
totally distinct from, and independent of, the annuity bequeathed by 
Mary Gillard. It affects other property besides the leasehold charged by 
Mary Gillard, and it is not, like the former annuity, given to Mrs Bart- 
lett’s separate use. The testator does not make the least allusion to the 
former annuity, or to the will under which it arose. The will of Richard 
Gillard came before the Court of King’s Bench in Doe v. Gillard, 5 B. and 
A. 785, and the court expressed an opinion that it charged his lands with 
an annuity to Mrs Bartlett. “Inthe conclusion, also, of his will,” said 
the chief justice, 5 B. and A. 788, ‘and immediately after the clause 
containing the gift to the executor, come the following words: ¢ paying 
to M. Bartlett an annuity of 127. and to my sister Elizabeth an annuity 
of 20/.;? whereby the gift to the executor becomes chargeable with those 
annuities, and must, therefore, have been intended as a fund for the pay- 
ment of them.” 

Mr Sugden and Mr Teed, for the defendant. 1. Mrs Bartlett was liy- 
ing with her husband, and, though in necessitous circumstances, does not 
for twenty-four years set up any claim to arrears of her annuity. Prima 
facie the presumption is, that it was satisfied; and that presumption is 
rendered irresistible by the proof which the defendant has given of her be- 
ing privy to the advances which he made to Mr Bartlett, and of her posi- 
tive acquiescence in the arrangements, by which the interest of the 
mortgage, due from her husband, was to be satisfied out of the instalments 
of her annuity. ; : 

2, The will of Richard Gillard does not give a second annuity to Mrs 
Bartlett. The testator was devising to his nephew certain property, part 
of which was subject to an annuity of 12¢., payable to Maria Bartlett by 
half-yearly payments, on the 27th of January and the 27th of July. 
This annuity the devisee would have to pay; and the testator therefore 
adds, ‘‘ paying Maria Bartiett 12/. per annum, by half-yearly pay- 
ments: viz. the 27th of January and the 27th of July.” The question is, 
whether are these words descriptive of the previous charge, or do they cre- 
ate an additional annuity? In the sum specified, the days of payment, the 
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person to whom it Is to be paid, they accord exactly with the annuity given 
by Mary Gillard; and there are no words of express gift. In form, the 
expression is rather descriptive of a prior charge, than fitted to create anew 
charge; and the probability of that construction is greatly increased by the 
exact coincidence between the particulars of the payment here mentioned 
and the particulars of the annuity bequeathed by Mary Gillard. 

The Court of King’s Bench could not express any opinion upon the 
question; for they had not before them the will of Mary Gillard, nor the 
facts on which the question arises. 

3. If the plaintiff has a right to both the rent-charges or to the arrears, 
she can try the point by distraining. The question is entirely legal; and 
this court has no jurisdiction, j 

Mr Russell, for formal parties. 


October 30.—The Lorp Cuancettor. The first question in this ease 
related to the arrears of the annuity of 122., bequeathed by Mary Gillard 
to Anna Maria Bartlett, and which were claimed from 1793, when the 
annuity first became payable, to the year 1817; since which, the annuity had 
been regularly paid. It was supposed, that, during the whole of this long 
interval of twenty-four years, these payments had been entirely omitted. 
It is not very probable that this should have been the case; particularly, 
considering the manner in which the annuity was secured, unless the claim 
were satisfied in some other way with the consent of Mrs Bartlett. The 
plaintiff, William Bartlett, does not seem to have been in such eircum- 
stances, as to have rendered the payment of this annuity a matter of indif- 
ference to his wife. It was proved, that accounts subsisted between 
William Bartlett, the plaintiff, and the testator, and that the latter accepted 
from time to time bills drawn by the former. It appeared, too, by the 
testimony of Mary Gillard, that, as to one demand, Anna Maria Bartlett 
expressly consented that the annuity should be set off against the claims of 
Richard Gillard upon William Bartlett, viz., with respect to the interest 
from time to time payable upon a mortgage. These circumstances, —con- 
nected with the letter of A. M. Bartlett to Richard Gillard, which was 
read in the cause, and in which she requests him to be so good as to ac- 
cept a bill (obviously as a matter of accommodation and favour), obsery- 
ing, ‘‘ that it was only a matter of form, that it was not to be paid under 
four months, and that he, Richard Gillard, might depend on the money 
being paid by that time’’—satisfy me, that the payments in respect of the 
annuity were, with the acquiescence and consent of Mrs Bartlett, taken in 
account between Richard Gillard and her husband, and that nothing was 
due at the time when the letter was written. She might, if she thought 
proper, permit the annuity to be paid to her husband; or, if money were 
advanced by Richard Gillard from time to time to her husband,—either 
by accepting bills for his accommodation, or otherwise,—she might allow 
it to be taken in account between them, which would be equivalent to 
payment; and her consent and acquiescence would in such ease be binding 
upon her. Smith v. Camelford, 2 Ves. 716. Milnes v. Busk, 2 Ves. 488. 
Powell v..Hankey, 2 P. Wms. 82. 

‘The terms of the letter, to which I have referred, are quite inconsistent 
with the supposition, that Richard Gillard was at that time a debtor to 
either of the plaintiffs. As to the date of this letter, the testimony of 
Mary Gillard, coupled with the production of the bill to which her eyi- 
dence and the letter related, prove it to have been in December 1816, 
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The bill was accepted, and afterwards paid, by Richard Gillard the tes- 
tator. 

I think, therefore, upon this evidence, that nothing was due in respect 
of the arrears of the annuity granted by the testatrix. 

The next question is, whether the annuity given by the will of Richard 
Gillard is to be taken as a substitution for the former annuity, payable to 
the separate use of A. M. Bartlett? The facts, relied upon on the part 
of the defendant, are, that the amount of the two annuities and the days 
of payment are preciscly the same. And, if I were to indulge in con- 
jecture, I might possibly come to the conclusion, that the testator had no 
intention, by the words ‘* paying to A. M. Bartlett 12/. per annum,” to 
create a new and additional payment. But the second annuity is charg- 
ed upon the freehold as well as the leasehold property; and, being paya- 
ble to the wife generally, and not to her separate use, I think the case 
comes sufficiently within the authorities and doctrine applicable to this 
subject, to repel the presumption, that the second annuity was intended as 
a substitution and satisfaction for the first. The consequence is, that both 
annuities will be payable from the testator’s death. 


In the course of the hearing, Mr Horne read a passage from the answer, 
which commenced with the following words, «¢ before such demand was 
made,’? &c. The immediately preceding passage, in which the demand 
was spoken of, contained statements of several other circumstances, which, 
in grammatical construction, were connected with the mention made of 
the demand, so as to be comprised in one sentence. 

Mr Sugden argued, that the statements of all these circumstances were 
to be considered as read, and the statements themselves, as given in evi- 
dence by the plaintiffs. 

Mr Horne, contra. The defendant has a right to have the preceding 
passage read only for the purpose of -elucidating the passage which was 
first read; that is, to identify or qualify the demand. He cannot read the 
preceding passage for the purpose of introducing allegations which have no 
connexion with the demand, except by the accident of their being found 
in the same sentence. 


The Lorp Cuancettor. Where a plaintiff chooses to read a passage 
from a defendant’s answer, he reads all the circumstances stated in the 
passage. If the passage so read contains areference to any other passage, 
or to a fact stated in any other passage, that other passage must be read also: 
but it is to be read only for the purpose of explaining, so far as explanation 
may be necessary, the passage previously read, in which the reference to 
it is made. Jf, in the passage thus referred to, new facts and circumstances 
are introduced, in grammatical connexion with that which must be read 
for the purpose of explaining the reference, the facts and circumstances so 
introduced are not to be considered as read. 
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December 5, 6, 1826. April 2, 1827.—A., being, as a partner, entitled to a share of extensive 
iron-works, and of the lands and premises on which they were carried on, agreed, for valuable 
consideration, to assign to B. his interest in the property and business: B. interfered and acted 
as a partner; but afterwards he assigned his share, and gave notice to the other partners, that 
he had withdrawn from the business: and, when called on to complete his purchase, resisted 
the performance of the contract successfully, on the ground that a good title could not be 
shown: Held, 

That B., as between him and the other partners, was to be treated as a partner, and was to con- 
tribute to the partnership losses, until the time when he gave notice of his withdrawal from the 
concern and assigned his share: 

That his Jiability ceased upon his assigning his share, and giving notice to the other partners of 
his withdrawal from the concern: 

That the assignment of his share, though made to an insolvent person, was not for that reason the 
less effectual in putting an end to his liability: 

That the assignee, not having been acknowledged a partner, or permitted to act as such, did 
not, by his acceptance of the assignment, incur any liability as between himself and the co- 
partners. 


GEORGE STOKES was the owner of the Cosely iron-works, con- 
sisting of divers freehold, copyhold, and leasehold lands and messuages, 
with mines of coal and ironstone, and the engines, machinery, and stock 
of an iron-master. This property, which was subject to a mortgage-debt 
of 49,600/., he divided into eight shares; and, of these shares, he, in 1810, 
assigned three to Jefferys, two to Stevens, and one to Tickell. A part- 
nership being thus formed for the purpose of carrying on the trade of iron- 
masters, Stokes, Jefferys, Stevens, and Tickell executed a deed, dated the 
3d December 1811, which provided, that the partnership should continue 
for twenty-one years from the 24th of June 1810, and should be carried on 


under the conditions there expressed; that the shares of a partner dying . 


during the continuance of the firm should go to his executors or adminis- 
trators, or to any other person to whom he should have given or bequeathed 
them; that each of the partners should be at liberty to sell and assign his 
interest in the partnership, not being less than one eighth share of the 
whole; and that none of them should be at liberty to sell a smaller share 
of the concern, without the consent in writing of his co-partners. 

In March 1812, Stokes was declared a bankrupt; but the business con- 
tinued to be carried on by his assignees and the three remaining partners. 
In August 1815, Tickell assigned his share to Stevens and a person of the 
name of David Smith; and, on the same day, Stevens assigned to Smith 
one of his original eighth shares. 

In this constitution of the partnership, the business was carried on till 
June 1818. On the 11th of that month, one Guppy entered into a writ- 
ten executory agreement with Stevens for the purchase of his three six- 
teenths of the concern; and, on the 19th of July 1818, Guppy entered into 
a similar agreement with the assignees of Stokes for the purchase of their 
two eighths. The former agreement, it subsequently appeared, was made 
by Guppy on behalf of himself, Jefferys, and one Spurrier, in equal shares; 
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the latter, on behalf of himself and Spurrier. In each it was stipulated 
that the interest of the purchaser in the trade should commence from the 
28th of the preceding March. In November 1818, an instrument was 
executed, assigning to Guppy the one sixteenth which Jefferys acquired 
under the agreement ef June 1818, and declaring that Guppy was io have 
all the benefit and to bear all the loss which migbt have arisen fromit. The 
firm, after these changes in the partnership, was Jefferys, Smith, Guppy, 
and Co.; and, for a considerable period, Guppy and Spurrier acted as 
partners in the trade.. Though Spurrier’s name did not appear in the 
firm, he interfered in the conduct of the business, was consulted with re- 
spect to it, and, as a partner, signed various sets of resolutions. 

After some time, it was apparent that the business was earried on at a 
loss. On the 12th of January 1819, Guppy agreed to assign his four six- 
teenths to Hodgson; and, by an agreement of the 13th December 1819, 
Hodgson assigned two of these sixteenth shares to Thomas Richard Guppy. 
On the 14thof December 1819, Samuel Guppy sent a notice to Jefferys 
that he had assigned his shares, and that, as to him. the partnership was to 
be at an end; and, at that time, the style of the firm was changed to John 
Jefferys and Co. On the 21st of December 1819, David Smith assigned 
his shares to William Taylor Smith, and notice of the assignment was im- 
mediately given. Jefferys, however, refused torecognise Hodgson, Thomas 
Richard Guppy, or William Thomas Smith as partners, or to permit them 
to interfere in the concern; and, as the losses were increasing from day to 
day, he began to take measures for bringing the business to aclose. In 
March 1820, the forges and mills ceased to be used; and, in April, all the 
works were stopped. 

It turned out that the two executory contracts, of June and July 1818, 
could not be carried into execution. By the agreement of the 11th of 
June 1818, (Stevens v. Guppy, infra,) Stevens was to make out a good title 
to his three sixteenth shares, and to execute a conveyance of them on or be- 
fore the 24th of June, 1819. The title being objected to, he, in June 1819, 
filed a bill for specific performance; and a reference being directed by the 
decree in that suit, the title was found to be bad, and, at the hearing on 
further directions, the bill was dismissed. Spurrier and Guppy, on the 
other hand, instituted a suit to have the contract with Stokes’s assignees re- 
scinded, and succeeded in their object. 

Spurrier, who was a solicitor, did not interfere in the details of the 
management; but the evidence, though in some points contradictory, proved, 
on the whole, that he acted as a partner down to the close of the business. 
In particular, on the 22d of April 1820, he sent the following letter to 
the clerk of the partnership:—‘‘I request that you will cause the accounts 
of the Cosely iron-works to be stated and balanced up to the 25th day of 
March last, and one copy thereof to be sent to me. ‘he quarterly ac- 
counts up to Christmas last, either are or ought to have been stated and 
balanced long since. I request also to be furnished with a copy of all 
memoranda of resolutions in regard to the management of the Cosely iron- 
works, which have been entered by you or your order in the books of the 
said company since the 24th of March 1818.” 

The bill was filed in November 1821, by Jefferys, against David Smith, 
Stevens, the assignees of Stokes, Samuel Guppy, Spurrier, Hodgson, 
Thomas Richard Guppy, and William Thomas Smith. It prayed a dis- 
solution of the partnership, an account of the partnership transactions, and 
various declarations which were necessary in order to ascertain the rights and 
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liabilities of the different persons who had or were alleged to have an interest 
in thepartnership. It charged that the shares had been conveyed to Hodgson, 
T. R. Guppy, and W. T. Smith, not bona fide, but merely for the pur- 
pose of relieving Samuel Guppy and David Smith respectively from part- 
nership liabilities; and in the argument it was not denied that the assign- 
ments were made with that view. It was also alleged, and not denied, 
that T. R. Guppy and W. T. Smith were needy persons, and that Hodg- 
son was not in opulent circumstances. The object of the plaintiff was to 
compel the defendants, particularly Spurrier and Samuel Guppy, to bear 
their share of the losses which had been incurred. 

The questions principally argued were, first, whether the acts done by 
Spurrier and Guppy, under the executory contracts which Stevens and the 
assignees of Stokes, which it ultimately turned out could not be performed, 
constituted those two gentlemen partners in the concern, as between them 
and Jefferys: secondly, if Guppy and Spurrier were partners, at what 
time did they respectively cease to be ‘clothed in that character? thirdly, 
did Hodgson, T. R. Guppy, and R. Smith incur any liability in respect 
of the partnership? 

The plaintiff contended, that it was a matter of indifference to him, 
whether Spurrier and Guppy acquired their interest in the partnership by 
a perfect or imperfect title. Stevens and the assignees of Stokes having 
certain shares, which, by the regulations of the partnership, they were en- 
titled to assign, agreed to transfer them to Guppy and Spurrier; and, un- 
der that agreement, Guppy and Spurrier entered into possession of the 
shares, and exercised all the rights of partners: thus by their conduct con- 
stituting themselves partners as to Jefferys in particular, and as to the world 
at large, except, perhaps, in so far as any question might be raised between 
them and their assignors. What did it avail, as to the rights of Jefferys 
and other third parties, that the assignors were unable to make a title to 
the lands and hereditaments, which formed an important part of the part- 
nership property, so that Stevens failed in his attempt to enforce the per- 
formance of one of the contracts, and the other contract was rescinded? 
Spurrier and Guppy might have declined to take possession of the shares, 
or to act as partners, till a good title was shown, and till they were assur- 
ed that the agreement could be completely carried into execution. They 
did not choose to adopt that course; they interfered as partners, under the 
executory contracts: they had a right to do so, and Jefferys had no right 
to exclude them: he could not have said, “ You shall not be partners, till 
every question be settled, which can possibly be agitated between you 
and those from whom you have purchased.”? Their answer would have 
been, ‘It is enough for you, that Stevens and the assignees of Stokes have 
entered into an agreement with us, by which we are entitled to be con- 
sidered the ownersof their shares, and that we chose to act as such owners.”” 
It is altogether a different question, what the mutual rights may be between 
Guppy and Spurrier on the one hand, and the persons with whom they 
contracted for the shares on the other, as to profit made or loss sus- 
tained in the period during which Guppy and Spurrier acted as partners 
under the agreements, which, it is now ascertained, cannot be carried into 
execution. 

Spurrier did no act which can be considered as a determination of the 
partnership; he continued to interfere as a partner, till the works were all 
stopped. -Guppy’s notice could not free him from subsequent liabilities; 
for he took no step to have the affairs of the partnership wound up; and it 


CASES IN CHANCERY. 3438 


[Jefferys v. Smith.] 


is fantastical to imagine that a large concern, such as this was, can be 
brought to an end at any given moment. Existing engagements must be 
fulfilled; new engagements must be entered into, in order to bring the busi- 
ness to a close with as little loss as possible. Besides, the original articles 
(and itis clear that all the parties considered themselves as acting under 
those articles) stipulated, that the partnership should continue for fourteen 
years. , 

The assignments by Guppy and David Smith could not free them from 
their liabilities. ‘They were made to persons either insolvent or of no 
property, and clearly for the purpose of enabling the assignors to get rid 
of their own responsibilities. Can improper persons be introduced thus 
fraudulently into a partnership? If the assignments to Hodgson, T. R. 
Guppy, and W. T. Smith are to exonerate the assignors, then those per- 
sons must be liable as partners: if they are not liable, the responsibility 
must remain with the assignors themselves. 

On behalf of Spurrier and Guppy it was said, that as the contracts, under 
which they entered into possession, had fallen to the ground, they were 
merely trustees for the vendors, who were now to be regarded as having 
been all along the only persons interested in the shares. The whole of the 
transaction, which gave them for a time an apparent connexion with the part- 
nership, was now as if it had never been. While they had the apparent 
interest in the concern, they might have been liable to third persons; but, 
as between themselves and the partners, they were strangers to the con- 
cern. It was now certain, that they never had any actual or valid inter- 
est in any portion of the partnership property. They could not have 
claimed any part of the profits, if profits had been made; on what ground, 
then, could it be said, that they were to be answerable for losses ? They had 
interfered in the partnership; but it was on the faith of contracts, which, 
they expected, would be carried into execution, and which it is now ad- 
mitted are mere nullities. Every act done by them had reference to these 
contracts; and Jefferys well knew in what character they interfered. They 
interfered as persons who meant to be, and were likely to become, part- 
ners. He might unquestionably have excluded them, until the contracts 
were carried into complete effect; he did not exclude them, because their 
interference could, in no event, occasion to him disadvantage or inconve- 
nience. 

At the date of the contracts in June and July 1818, Stevens and the 
assignees of Stokes were subject to all the partnership liabilities. They 
remain liable. In what respect, then, is the situation of the plaintiff 
altered for the worse by the transaction with Spurrier and Guppy? These 
gentlemen must be considered throughout as merely representing the real 
owners of the shares: and there is no reason why the plaintiff should ac- 
quire, from their contracts with other persons, rights against them, which 
those other persons could not enforce. For the purpose of the present 
suit, the plaintiff cannot stand in a better situation than Stevens and the 
assignees of Stokes. i 

Stevens and the assignees of Stokes, since the contracts of sale are at an 
end, must be considered as having continued partners; and if they con- 
tinued partners, how could Guppy and Spurrier also be partners in respect 
of the same shares? 

The interference of those gentlemen was under the agreement of June, 
1818: and if they are to be partners, it can be only to the extent of the 
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sixteenth. 

- At all events, the partnership, from the time of Stevens’s bankruptcy, 
must have been a partnership dissoluble at pleasure; therefore, it was 
terminated as to Guppy by the notice of the 11th December 1819; and 
being terminated as to one, it must have been at an end as to all, unless a 
new agreement can be shown to have been entered into by the remaining 
partners. ' 

The suit is likewise faulty in form; for the bill asks an account of the 
transactions of three or four different partnerships. : 


April 2, 1827.—The Masrexr of the Rorzs. It has been contended on 
the part of Guppy and Spurrier, that they cannot be considered as part- 
ners, though they acted as such. ‘To support this view of the case, it is 
argued that they entered into the contract with Stevens on the assumption 
that he could make out a good title to the property; that a similar under- 
standing existed as to their agreement with the assignees of Stokes; and 
that, no-title having been made out, the parties not being in a situation to 
fulfil the contract, and the transaction being by that means at an end, 
Guppy and Spurrier must be considered all along to have been, and to 
have been acting as, trustees for the persons interested in the property. 
As between Guppy and Spurrier on the one hand, and Stevens and the 
assignees of Stokes on the other, that might be a good argument; but Jef- 
freys has nothing to do with the relative situation in which those parties 
placed themselves with respect to each other. Stevens possessed an in- 
terest in the concern; so did the assignees; they entered into arrangements 
with Spurrier and Guppy; and in consequence of those arrangements, 
Spurrier and Guppy were put in possession of the partnership property, 
and continued in it, acting as partners with Jefferys. The necessary con- 
sequence is, that Jefferys is entitled to consider them as partners liable to 
him for their proportion of the debts of the partnership. 

If those individuals were partners, and were liable to contribute to the 
payment of the debts, the next question is, to what period did they con- 
tinue to be partners, By the bankruptcy of Stokes, there was an end 
of the original partnership, which was carried on under the stipulations of 
the deed of December 1811. However, the assignees and the three re- 
maining partners chose to continue the business; and they might have con- 
tinued it either on the footing of that deed cr any other footing which 
they might mutually agree on. It would seem as if no express agreement 
had been come to on the subject; but they appear to have considered, that 
_ they were acting according to the stipulations and provisions of that deed: 
and in assigning their shares from time to time, and doing other acts, they 
had those provisions and stipulations in view. In this state of things, it 
is clear that, up to December 1819, Jefferys had no reason to believe that 
Spurrier and Guppy were not partners, or that David Smith was not a 
partner. In January 1819, Guppy assigned all his interest in the Cosely 
iron works to Hodgson; and, on the 11th of December 1819, he gave 
notice to Jefferys, that he had parted with his interest, and that he 
was no longer to be considered a partner. Shortly afterwards, David 
Smith assigned his interest to William Taylor Smith, and gave a similar 
notice. Jefferys refused to treat these notices as a dissolution, or to ac- 
cept the persons, to whom the shares of Guppy and Smith had been as- 
signed, as partners in lieu of the assignors. But was it in his power to 
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prevent the partnership from being so dissolved? Iam of opinion, that, . ~ 
from the 11th of December 1819, Guppy ceased to be a partner... It is 
not clear that Guppy might not at any time have got rid of his liability by 
amere notice; for, a new partnership having been formed, what was 
there to hinder any individual from retiring from it when he pleased? 
But, even if that were not so, there was here an actual assignment of 
Guppy’s interest to Hodgson. pack ts 

It is said that the assignment was colourable; that is, that it was made 
for the sake of securing the assignor from fature liability. Suppose he 
made it with that view, he had a right so to protect himself from future 
liability. It is alleged that the assignee was not a responsible person. 
Let it be so; Guppy, for the purpose of securing himself, had a right to 
assign to a person not responsible. The only ground of objection would 
be, that, though there was an assignment in form, there was an understand- 
ing between the parties that the assignee should be a trustee for the as- 
signor. Here there is no pretence for such a supposition. I must hold, 
therefore, that, at all events, the assignment, coupled with the notice, 
freed Guppy from future liability. 

The same observations apply to the case of David Smith. Therefore, 
in December 1819, Guppy and David Smith ceased to be partners in the 
concern. 

Spurrier continued a partner. It was in his power to have put an end 
to the partnership at any moment, so far as regarded him. His course 
would have been, to have given a notice that he would withdraw from 
the concern: he gave no such notice; and he appears to have acted as a 
partner down to the time when the concern was brought to an end and 
the works stopped. 

It appears, indeed, that, after Guppy had given his notice of retiring 
from the partnership, Spurrier had some conversation about stopping the 
furnaces, on which occasion he stated, that it would be better to give up 
the works than to carry them on at a loss; that he placed no confidence in 
Jefferys, and was not on good terms with him; and that he objected to 
the change which was made in the firm after Guppy’s retirement. But 
merely to object is not enough; and the evidence before me (particularly a 
letter in which he asks for the accounts of the concern to March 1820) 
brings me to the conclusion, that he considered himself a partner subse- 
quent to that time. 

It is impossible to charge the person to whom David Smith assigned his 
interest as a partner in this concern: for, after the assignment, Jefferys 
would not consent to allow the assignee to act as a partner; and when he 
applied to be admitted to the works, admission was, by Jefferys’s direction, 
refused to him. Now that the concern has turned out to be a losing one, 
Jefferys cannot say, that the individual, towards whom he so acted, is to 
be considered a partner. The same observations apply to Hodgson and 
T. R. Guppy. 


The decree was to the following effect : “ His Honor doth declare that the 
defendants William Spurrier and Samuel Guppy became and were partners 
with the plaintiff and the defendant David Smith, in the concern called 
the Cosely iron-works; and that the defendant William Spurrier and S. 
Guppy became and were such partners, under and by virtue of the agree~ 
ments of the 11th of June 1818 and 9th of July 1818; and that the de- 
fendant William Spurrier continued and was such partner at the time of 
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stopping the said works: and His Honor doth declare also that the said S. 
Guppy continued such partner down to the 13th day of December 1819, 
and that the said defendant David Smith continued and was a partner in 
the same concern down to the 22d day of December 1819.7? The de- 
cree next directed an account of all dealings and transactions in respect of 
the concern, ‘‘ from the 28th day of March 1818 (from which time, un- 
der the said agreements, Spurrier and Guppy were to be entitled to the 
benefit of the concern, in respect of the shares contracted for by the agree- 
ments, but without prejudice to the question to whom the profits, in res- 
pect of the said shares between the 28th of March 1818 and the dates of such 
respective agreement, belong, as between Spurrier and Guppy, and the as- 
signees of Stokes and Stevens) down to the 13th of December 1819, and 
from the 13th day of December 1819, -to the 22d of December 1819, and from 
the 22d day of December 1819 down to the stopping of the said works.” 
Directions were likewise given for taking other necessary accounts; for 
the sale of the property; and for ascertaining what had become due to or 
from the plaintiff and the defendants during the time they were partners 
inthe concern. The bill was dismissed as against the assignees of Stokes, 
so far as it sought to make them liable as partners. 
Reg. Lib. 1826. A. 2448. 


Stevens v. Guppy. 
3 Russell, 171. 


July 19, 20, 1826, December 5, 6, 1827, April 16, 1828.—A purchaser of a share in a co-partner- 
ship-business does not waive objections to the title by taking possession of the property and 
acting as a partner, when the contract stipulates that a good title shall be made by a specified 
future day, and it appears to have been the intention of the parties that the purchaser should 
immediately and before that day have the possession. ; 

The vendor of a share in a co-partnership business filed a bill against the purchaser who had 
taken possession, charging that he had grossly mismanaged the property and destroyed its 
value, and praying that he might be declared to have accepted the title, and might be de- 
creed to perforra the contract specifically; the court was of opinion that the title had not 
been accepted, and, as a good title was not shown, a specific performance could not be de- 
creed: 

Held, that, upon a record so framed, no accounts or inquiries could be directed as to the defend- 
ant’s possession and management of the property, with a view to ascertain whether any and 
what sum ought to be paid, or cotnpensation made, by him to the plaintiff. 


THE object of this suit was to enforce the performance of the contract 
of the 11th of June 1818, which has been incidentally mentioned in the 
case of Jefferys v. Smith. That agreement was in the following words: 

<< William Stevens agrees to sell, and Samuel Guppy agrees to purchase, 
the said William Stevens’s three-sixteenth shares in the Coseley iron- 
works, including the freehold, leasehold and copyhold lands, buildings, 
mines, minerals, and all furnaces, forges, mills, machinery, implements, 
tools, cattle, stock of iron, coals, iron-stone, limestone, cokes, and all 
other property, movable and immovable, belonging to the said concern, 
of and to which he the said William Stevens is possessed and entitled, 
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jointly with John Jefferys, David Smith, and the assignees of George 
Stokes a bankrupt, except only his three-sixteenth parts of such debts as 
were due, or owing to the said concern on the 28th of March last, for the 
sum of 8000/., free from all incumbrances or liabilities affecting the same 
three-sixteenth shares, which the said William Stevens is to pay, or allow 
the said Samuel Guppy to deduct and retain out of the said purchase-mo- 
ney of 8000/, All debts due and owing to the said concern up to the 28th 
of March last, the said William Stevens is to retain his proportion of; and 
he is to bear.and pay his proportion of all debts and liabilities, which the 
said concern owes and was subject to on the 28th of March last: but the 
said Samuel Guppy is to receive and pay three-sixteenth parts of all debts 
contracted with or by the said concern, since the 28th of March last. 
William Stevens, on or before the 24th of June‘ next,”’ at his own expense, 
is to deduce a good title to the premises hereby contracted for, and to con- 
vey, assign, and surrender the same to the said Samuel Guppy, free from 
incumbrances, except rent and royalties which the said lands and mines 
are subject to and shall have become due since the 28th of March last; 
and the said Samuel Guppy is to pay the expense of the conveyances, as- 
signments, aid surrenders to himself of the said premises contracted for; 
except such fines on the surrender of the copyhold property, as may become 
due to the lord or lords of the manors respectively, wherein such copyhold 
property is. The said William Stevens engages, that the accounts of debts 
contracted with, and by the said concern, since the 28th of March last, 
are correctly stated in the books of the said partnership concern. The 
balance of the purchase-money to be paid as soon as a good title can be 
effected, the incumbrances and liabilities, and conveyances, assignments, 
and surrenders as aforesaid made, in the said Samuel Guppy’s bill or bills 
in London, at three calendar months after date, and to be dated at that 
time.”’ : 

At the foot of the agreement was the following memorandum, showing 
the mode in which the price was estimated:— 


For three-sixteenths of the Coseley iron-works, 32,0002. —- £6000 


For three-sixteenths of stock in trade, 80351. - - - 1500 
For the profits of the three-sixteenths, since Lady-day - - 500 
£8000 


Stevens, immediately, with the privity of the other co-partners, retired 
from the concern, and gave possession of his shares to Guppy, who acted 
as the owner and conducted the business in the manner, and until the 
time, more particularly mentioned in the report of Jefferys v. Smith. 

In June 1819, Stevens filed his bill for specific performance, and it was 
amended in June 1820. He had been induced, he said, to admit Guppy 
into the possession of the shares, in consequence of his having promised to 
pay the purchase-money immediately. Many requests, he alleged, had 
been made to the defendant specifically to perform his agreement, “ or 
’ otherwise to let him the plaintiff into the possession of his three-sixteenth 
shares of the partnership concern, estates and property:’’ and he insisted 
that the defendant, by continuing to act as the owner of the shares and as 
a partner, had accepted the title. The bill charged that Guppy and his 
partners had first mismanaged, and then put an end to, the business, and 
that they had removed from off the premises all or the greater part of the 
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movable machinery, implements, and stock in trade; that, by such con- 
duct, the co-partnership concern had been ruined or greatly deteriorated, 
and rendered of much less value than when the plaintiff relinquished pos- 
session to Guppy ; that the established connexions of the co-partnership 
with numerous highly respectable customers had been thereby lost, so 
that, even if the iron-works could be restored to the state in which they 
were, when Guppy entered into possession, yet it would be impossible to 
recover the old established connexions with the former customers. The 
prayer was, that Samuel Guppy might be declared to have waived all 
objections to the title to the shares, and might be decreed specifically to 
perform the agreement, and that, in the mean time, he might be directed 
to pay the purchase-money into court ; or otherwise, that a proper pere 
son might be appointed as a receiver or manager, to collect the rents, 
issues, and profits of the shares of the partnership concern so contracted 
to be sold, and to manage the same ; and that the defendant might be re- 
strained from interfering or meddling with the shares, or with the rents, 
profits, and produce thereof. It concluded with the common form of 
words, asking relief generally. 

- Guppy, by his answer, admitted the agreement, and stated that he had 
always been willing to perform it, if a good title were shown, but that no 
abstract had ever been delivered to him. He denied that he had ever 
promised to pay the purchase-money before the title was perfected, or 
that possession had been given him in consequence of any such undertak- 
ing on his part. He stated that he had assigned one of the three shares 
to Spurrier, and the other two to Hodgson, who had since transferred 
them to T. R. Guppy ; and that the latter was unable to pay for them, 
and would willingly restore them to the plaintiff. He denied that he had 
been accessary to any mismanagement of the property, or that he had 
received any part of the rents, issues, and profits of the shares which were 
the subject of the contract: on the contrary, the partnership had become 
indebted to him during the period of his connexion with it; and he sub- 
mitted, whether he could be considered a partner, except in relation to 
the creditors of the concern. He was willing and desirous, he said, to 
give up the possession of the shares to the plaintiff; but the latter refused 
either to resume the possession, or to make out a title. 

The plaintiff entered into evidence, to prove the deterioration and 
destruction of the business, and the active interference of Guppy as a 
partner. 

S the hearing, the Vice-Chancellor directed the usual reference of 
title. 

It turned out that the title was defective, and, at the hearing on fur- 
ther directions, the Vice-Chancellor dismissed the bill with costs. 

The plaintiff appealed, first, from the decree directing a reference of 
title, and, afterwards, from the decree made on further directions. __ 

Mr Heald and Mr Lovat, for the appellant. 1. At first, Guppy 
could not have been compelled to take the property, if the title was de- 
fective ; but he has chosen to enter into possession, before a good title 
was shown ; he has dealt with the property as owner ; its value has been 
diminished ; while in his hands, it has, to‘a certain extent, ceased to 
exist : can he now say, that, unless a perfect title is deduced, he is not to 
pay his purchase-money ? The agreement did not authorise him to take 
possession, or to do any acts of ownership. In taking possession, he ac- 
cepted the title. It is true that no abstract had been delivered ; but a 


CASES IN CHANCERY. $49 


[Stevens v. Guppy.] 


purchaser may do acts which will preclude him from objecting to the 
title, whether an abstract has been delivered or not ; though, undoubtedly 
a slighter circumstance will amount to a waiver of all objections, when 
he has been furnished with the means of being acquainted with the nature 
of the title, than before the delivery of an abstract. Here the particulars 
of the title were known to the other partners: and Guppy, no doubt, was 
contented with the title which satisfied them. On the part of the vendor, 
the agreement was specifically performed. Guppy had the full benefit of 
the contract ; he had uncontrolled dominion over the property; the shares 
of the business and of the stock in trade were put into his hands, and 
placed at his disposal. Is it rational to suppose, ‘that, after such steps 
had been taken, it was still to remain a matter of doubt, whether he was 
to pay the purchase-money? It is not possible for him to restore to us 
the thing he purchased, and which we delivered to him : must he not, then, 
pay the price which he. agreed to give for it? ; . 

2. If we cannot compel Guppy to perform the contract, he must be 
considered as having taken possession of the shares as our agent, and he 
must account to us for the mode in which the property has been dealt 
with, and for the moneys which he has received in respect of it. The 
record alleges that he acted as a partner, and that, under his management, 
the property has been greatly deteriorated; and there is evidence to show, 
that the three shares are by no means of the same value now as when 
the possession was given to him. We are, therefore, entitled to com- 
pensation for the injury which we have thus sustained. . It is only ina 
court of equity that the accounts and inquiries, necessary for ascertaining 
the extent of that damage, can be conveniently prosecuted ; and under 
the prayer for general relief, connected with the charges of mismanage- 
ment which the bill contains, these accounts and inquiries may be directed 
in this suit. ‘ 

Mr Hart, Mr Preston, and Mr Romilly, contra. 1. It is plain from 
the whole tenor of the contract, that, at the time when it was made, both 
parties intended that Guppy should immediately enter into the enjoyment 
of all the rights of a partner. What he bought was the share of a trade, in 
which, from that day, he himself was to have, and Stevens was not to have, 
a right of interference as a partner; he did not buy the share of a trade from 
which he himself was to be excluded during the long period that might be 
occupied in an investigation of the title. The possession was given and 
was accepted on the mutual belief that a good title could and would be 
made. The agreement stipulates in the most express terms that a good 
title shall be deduced, and that, till it is deduced, the purchase-money shall 
not be paid. The delivery of possession must have taken place in pursu- 
ance of the agreement, with which it was almost contemporaneous; for 
there is not a pretext for saying that the parties entered into any subsequent 
arrangement, by which the terms of the original agreement were modified. 
The 24th of June mentioned in the agreement, must have meant the 24th of 
June 1819. The parties, therefore, did not contemplate the completion 
of the title in less.than twelve months; is it possible that they could have . 
meant, that, during the whole of this period, Guppy was to have no concern 
in the business? The contract of the 11thof June made him a partner 
from that date; in acting as a partner, he acted under that contract, and he 
cannot have thereby lost any of the rights which the contract expressly 
gave him. He, therefore, retains the right to insist on the production of 
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a good title; and, as it is admitted that the objections to the title are insur- 
mountable, the vendor cannot have a decree for specific performance. 

2. The plaintiff, if he is not entitled to a decree for specific perform- 
ance, cannot have any other relief on this record; for the court will not 
permit a bill, framed for one purpose, to be converted to a purpose totally 
different. The record treats Guppy as a purchaser; at the bar, the plaintiff, 
finding he can have no relief against him in that character, proposes to 
consider him as his agent. The particular relief which may be prayed at 
the bar, under the prayer for general relief, must be agreeable to the case 
presented by the bill: but with that case, the particular relief asked here 
is totally inconsistent. (a) 


(a) WILLIAMS v. SHAW. 


June 1825.—On a bili by a vendor for specific performance, where the purchaser had, in 1814, 
entered into possession under the agreement, and, pending the suit, continued in possession 
until 1823, the plaintiff, in consequence of a defect in the title, failing in his attempt to com- 
pel the performance of the contract, the court refused to decree, under the prayer for general 
relief, an account of rents and profits against the purchaser, though he had stated by his answer 
that he was willing to pay a fair rent. : 


By a written contract, dated the 23d of December 1818, Morgan agreed to sell, and Shaw to 
purchase, a certain farm for the sum of 90001., of which 1007. was to be paid down immediately; 


Morgan was to deliver abstracts and to deduce a marketable title on or before the Ist of March 


then next; and, on receiving the remainder of the purchase-money, was to execute a proper 
conveyance of the premises on or before the 24th of June 1814. Shaw was to have possession 


of the meadow, pasture, and wood Jands on the 25th of December 1813; of the arable lands, on the — 


2d of February following; and of the use of the premises, on the first of May. If the purchase was 
completed on or before the 24th of June, Shaw was not to pay any rent for the premises in the 
mean time; but if the purchase should not be completed by that day, for any reason other than 
a defect in the title not cured by the vendor oh or before the 25th of December 1814, Shaw was 
to pay interest at five per cent on the unpaid residue of the purchase-money: and if, on account 
of defect of the title, the purchase should not be completed, Morgan was to repay the 1001. 
with interest at five per cent on the 25th of December 1814. The title was to be submitted to 
counsel on behalf of both parties ; and if such counsel should be of opinion, that a marketable. 

title could not be deduced by the 25th of December 1814, the contract was to be absolutely 
void. 

The bill was filed by the representatives of the vendor, for the specific performance of the 
contract. 

During the progress of the suit the defendant continued in possession. But he stated in his 
answer, that he was then, and always had been, willing to give up possession of the farm; and that, 
in May 1816, he had served the plaintiff with notice that he was ready to give up the farm to him 
forthwith, on being paid the value of the crops on the ground, or at any future time, when the 
crops should have been harvested. He further said, that he was willing to pay a fair rent for 
the premises during the period of his occupation, on having the-deposit of 100. with interest 
repaid to him. 

In the course of the suit it appeared, that the vendor could not make a good title; and in 1823 
the possession of the lands was relinquished to the plaintiff. F 

At the hearing on further directions, the plaintiff, admitting that the bill must be dismissed so 
far as it prayed a specific performance of the contract, asked, that the defendant might account 
for the rents and profits of the farm during the nine years of his occupation. 

Mr Hart and Mr Knight for the plaintiff. The possession of the defendant was under the 
contract ; and as the contract cannot be performed, he ought not to be allowed to derive an 
Urata it. Both parties must be placed, as far as possible, in the same situation as at he 
ia a Pee ana pote ace 4 Fa only by making the occupier of the land pay rent 

: ght to which arises out of the two facts, that the defendant 
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Mr Heald in reply. Suppose we were at liberty to amend the record 
instantaneously by praying in the alternative, that, if the court did not 
decree specific performance, the defendant might account for his dealings 
with the property, it. would not be necessary to introduce into the state- 
ments of the bill any allegation which is not already there. How then is 
it possible to say, that such particular relief is not agreeable to the ease 
stated by the bill ? 


Expvon, Lorp Cuancettor. I doubt very much whether there is not 
enough in this bill to enable the court to administer any equity arising out 
of the transactions that took place in consequence of the possession bein 
given to Guppy. Does not the equity, insisted upon in the body of the 
bill, amount substantially to this, that the defendant may either specifically 
perform the contract, or that he may deliver back again the possession 
which he had received? And though the words ‘that he may deliver 
back again the possession which he has so received,”’ are not to be found 
in the prayer, yet, when the plaintiff asks by his bill a specific performance 
of the agreement, or such other relief as the nature of the case requires— 
if the effect of the case, which he states, be, that, if he is not entitled to a 
specific performance, the possession should be restored to him, and an ac-_ 
count should be gone into of the defendant’s dealings with the property— 
it is worthy of consideration, whether the mere omission of alternative 
words in the prayer is sufficient to prevent him from having that equity 
(if such an equity there be) administered in this suit. 

I take for granted that the decree of the Vice-Chancellor was made with 
an intention on his part to pronounce that the title had not been accepted; 
- for the reference would have been unnecessary, if he had been of opinion, 
that the defendant was bound to accept the title, whether it was good or 
bad. The decree, however, contains no declaration either way. Accord- 
ing to the old practice, there were two ways of framing a decree in a suit 
for specific performance. The one was, to, declare that the plaintiff was 


has occupied the farm, and that he is not to be the purchaser of it; and it may be given under 
the prayer for general relief. His offers to quit the lands amount to nothing ; they cannot out- 
weigh the fact of the voluntary continuance of his occupation. Besides, the defendant, by stating 
in his answer that he was ready to pay a fair rent, has decided the question against himself, and 
given the court jurisdiction to compel the payment of the rent in this suit. 

Mr Heald and Mr Pepys, contra. The resuit, which the plaintiff now considers as a grievance, 
is the natural consequence of the protracted litigation, which he himself has occasioned by his 
obstinacy in endeavouring to compel performance of a contract, which he ought to have aban- 
doned at once. He would neither desist from his suit, nor take possession of the lands. If he 
be entitled to a rent, he must seek it by a distinct remedy. 

It was suggested, that a case had occurred before Sir William Grant, in which, though a bill 
for specific performance was dismissed, the purchaser, having been in possession, was ordered to 
account for the rents: and the Vice-Chancellor stated, that, if a precedent for such a decree 
could be produced, he should be very much inclined to follow it in the present instance. 

The case stood over, in order that the plaintiff's counsel might search for authorities; but no 
precedent was found of such a decree as they asked. 

Finally, the Vice-Chancellor stated that, on the record as it stood, an account of rents could 
not be decreed. The bill did not tender any issue as to the rents, or pray relief in respect of 
them: it was framed solely with a view to compel a specific performance of the contract; and 
an account of rents, far from being included in, or subservient to, that particular relief, was 
wholly inconsistent with it. Therefore, though there was a good deal of hardship in the case, 
the court could make no order, except that the bill should be dismissed with costs. 
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to direct a reference as to the title; the other, to refer the title to the Mas~ 


- ter, and to follow up that direction by a declaration, that, if a good title 


was shown, the agreement ought to be specifically performed: and, inmy - 
opinion, difficulties may often arise from omitting to make a declaration 


in the decree. (@) 


The question now before me is twofold: first, whether the defendant is — 


bound to accept the title; secondly, if the plaintiff cannot compel a specific 
performance, whether any other relief can be given him on the bill as it is 


now framed. 2 
I must take the word next?’ to be part of the contract, upon the au- 


thority of the plaintiff himself; because he has so stated it in his bill: and — 


by ‘the 24th of June next,” I understand the 24th of June 1819. That 


is the natural construction of the words; and there is no evidence that it~ 


was understood between the parties, that the abstract of the title could be 
immediately prepared, so as to be delivered onthe 24th of that very month 
of June in which the contract was entered into. 

The question comes to this—Does the ordinary rule about taking pos- 
session apply to such an agreement as the present? Was it the intention 
of the parties, regard being had to the express terms and stipulations of the 
contract, that Mr Stevens should be at liberty, until the 24th of June 
1819, to keep possession of the property, which, if the agreement was: 
ever carried into execution, was to belong, from March 1818, to Mr 
Guppy, and not to Mr Stevens? Or must it not have been the intention of 
these parties, considering what the period was at which the beneficial 
interests and the liabilities were to begin, that the possession should be 
taken immediately—nevertheless, with an unfortunate contract on the 
part of Mr Stevens, that he would deliver the abstract, deduce a good 
title, and convey the premises, not then, but on or before the 24th of 
June 1819? And can it be said, under the effect of such an agreement as 
this, that the mere taking possession is a waiver of the right to have the 
title made out, which, by the very terms of the contract, was not to be 
made out till fifteen months after the beneficial interest and liability (both 
of which were to begin nearly three months before the date of the con- 
tract) had commenced? 

The bill alleges that the possession was taken, because Guppy prevailed 
upon the vendor to let him take possession on condition of his immedi- 
ately paying the purchase-money: but of this new bargain I have heard 
no evidence whatever. Under these circumstances, I think that the mere 
taking possession would not amount to a waiver of all objections to the 
title. It is a different matter, how far the use which has been made of the 
possession, the management to which it has been exposed, the deteriora- 
tion of the concern, &c., are to entitle the plaintiff to relief against the 
party who contends that he had a right under the agreement to immediate 
possession, and yet was not bound to retain that possession, unless a good 
title could be shown. 

If the question as to what may be due between the parties, in respect of 


(a) In Pitt v, Davis (July 17th 1826), the Lord Chancellor said, « In suits for specific per= 
formance, where the question of title is not the only issue, but the defendant insists that, whether 
the title be good or bad, the plaintiff is for any reason not entitled to specific performance, it is 
specially necessary that there should be, in the first instance, a declaration that the plaintiff is 
enti(led to have the contract specifically performed, if a good title be shown.” 
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the dealing with ‘the property, be not open on this record, the decree 
ought to be without prejudice to any future bill on the subject. 


Judgment not having been pronounced when Lord Eldon resigned, the 
appeal was again argued before Lord Lyndhurst. 

December 5, 6, 1827.—Mr Heald and Mr Lovat, for the plaintiff’ Mr 
Sugden, Mr Preston, and Mr Romilly, for the defendant. 


April 16, 1828.—Lyndhurst, Lord Chancellor, after stating the outline 
of the facts of the case, expressed his opinion to be, that, looking at the 
terms of the agreement and the nature of the property which was the sub- 
ject of it, nothing had been done which amounted to a waiver, on the part 
of the defendant, of his right to have a good title. It is now admitted, 
continued his lordship, that, as to some of the lands, which formed an 
essential part of the property of this partnership, a good title cannot be 
shown; and, therefore, the vendor cannot have a decree for specific per- 
formance. 

It is then said, that, though he cannot have the contract performed, he 
is entitled, upon the frame of this record, and under the prayer for gene- 
ral relief, to aremedy of a different kind, namely, to have an inquiry con- 
cerning the management of the partnership by Guppy, and to have 
compensation for the injury he, Stevens, has sustained. It is true, that 
the bill does contain charges of mismanagement of the property by Guppy: 
but with what view and for what object are those charges introduced? 
We have only to look at the record to see, that they are introduced, not 
with a view to demand compensation for any loss alleged to have been 
sustained, but in order to establish the fact of acceptance of the title by 
the defendant, and of waiver of all objections to it, and thereby to make 
out the plaintiff’s right to specific performance. Under such circumstan- 
ces, it would be unjust to allow the plaintiff to abandon the case made by 
his bill, and to come, at the hearing, for a new remedy upon a record 
framed with an aspect altogether different. My opinion, therefore, is, 
that, as the case is shaped before me, the plaintiff is not entitled, under the 
general words of the prayer, to particular relief with respect to the loss 
arising from the management of the property. _ j 

Besides, there were other persons interested in the partnership, wher 
the alleged mismanagement took place. How, under a decree between 
Stevens and Guppy alone, could all the liabilities be arranged, which may 
be involved in giving Stevens the compensation he asks? It isnot in such 
a suit as this that he can obtain compensation for the loss which he alleges 
he has sustained. racer” big 

Lord Eldon, when the case was before him, stated that, if he dismissed 
the bill, he should think it proper to add, as a qualification to the decree, 
that the dismissal should be without prejudice to any suit or proceeding, 
which Stevens might think fit to institute, for the purpose of recovering 
compensation for any injury or loss which he might have sustained by the 
acts of the defendant. ‘This has been done in several cases; and an in- 
stance of it occurs in Lyndsay v. Lynch, 2 Sch. and Lef. 12. I shall 
take that course, and shall modify the decree by a similar qualification. 

Vor. II.--2 U 
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3 Russell, 186. 


February 16, 1827.—A sum of stock, claimed as a legacy by A., was ordered by the decree to 
be carried over to the account of A., “ subject to the further order of the court,” with a di- 
rection that it should not be sold or transferred without notice to B.: Held, that the court 
might, upon petition and without rehearing the former decree, order the money to be paid to 
B., ifhis title appeared to be the better of the two. 


IN a suit for the administration of a testator’s assets, the Master found 
that a legacy of 200 guineas, bequeathed to Joshua Sharpe, was a vested 
legacy, and due to Joshua Sharpe’s personal representative. , 

By a decree made on the 16th of February 1826 it was ordered, that it 
should be referred to the Master to compute interest on the legacy given 
to Joshua Sharpe; that, from the fund in court, a sum of bank annuities, 
sufficient to answer the principal and interest of the legacy, should be car- 
ried by the accountant-general to the account of the representatives of 
Joshua Sharpe; that the accountant-general should declare the trusts 
thereof accordingly, subject to the further order of the court; and that the 
bank annuities, when so carried over, should not be sold or transferred 
without notice to the plaintiff, who was the person entitled to the residue. 

The representative of Joshua Sharpe, who was not a party to the suit, 
having presented a petition for the payment of the money, a cross petition 
was presented by the plaintiff, on the ground that Joshua Sharpe, being 
named one of the executors of the testator, had not proved, and that he 
had thereby forfeited his legacy.(z) The plaintiff, therefore, claimed the 
sum which had been thus carried over. 

Mr Shadwell and Mr Beames argued, that the court had no jurisdic- 
tion to order the payment of the money to the plaintiff upon his petition. 
The decree had carried the legacy to the account of the personal repre- 
sentative of Joshua Sharpe, and could not be altered except by a rehearing 
or appeal. If that course were taken, the petition of Joshua Sharpe’s 
personal representative might be ordered to come on at the same time. 

Mr Sugden and Mr Jacob stated, that, when the decree was, made, the 
intention was to keep this question open; and they contended that the 
special words, annexed to the direction to carry over the sum toa sepa- 
rate account, were sufficient to reserve to the court jurisdiction to order 
the money to be paid to a person claiming adversely to Joshua Sharpe. 

The Master of the Rolls was of opinion, that the words ‘subject to the 
further order of the court,”’ and the direction not to pay the money to the 
person to whose account it was carried over, without notice to the resi- 
duary legatee, were sufficient to keep the question open ; and that the 

court had jurisdiction to order the money to be paid to the plaintiff upon 
his petition, without rehearing the former decree. ‘ 

The order was accordingly made on ‘the plaintiff’s petition. 


(a) See Cockerell v. Barber, 2 Russell, 585, and the cases there cited. 


—————— 
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Putnam v. Bates. 
3 Russell, 188. 


February 18, 1826.—An admission of a debt by the executrix of a trader, within six years be- 
fore the filing of a creditor’s bill, will not take the debt out of the statute of limitations, so as 
to enable the creditor, under the 47 Geo. II[. c. 74, to claim payment out of, the real estate 
in the hands‘ of a devisee. 


THE bill was filed by a simple contract creditor of a testator, who, at 
the time of his death, was a trader within the meaning of the bankrupt 
laws, for the administration of his assets, and the payment of his debts 
out of his real, as well as his personal, estate. ‘The defendants were 
Sarah Bates, the executrix and devisee of a moiety of the real estate of 
which the testator died seised, and Bishenden and his wife, who were 
the devisees of the other moiety. er 

Bishenden and his wife did not admit the plaintiff’s demand ; and they 
insisted that the debt, even if it ever had been due, was now barred by 
the statute of limitations. 

Sarah Bates, the executrix. did not insist on the benefit of the statute. 

Proof was given of payment of part of the debt by the executrix within 
six years, but there was no evidence of any admission of the debt by 
Bishenden and his wife. 

The question was, whether the plaintiff was entitled to any decree 
against Bishenden and his wife, and against so much of the real estate as 
they were interested in, ° : 

Mr Barber, forthe plaintiff. The 47 Geo, III. c. 74, (a) provides that 
the real estate, of which a trader dies seised, ‘‘ shall be assets to be ad- 
ministered in courts of equity for the payment of all his just debts.” This 
debt, being proved against the executrix, is a just debt now due from the 
testator; and, therefore, the court is bound by the words of the act to ap- 
ply the proceeds of the lands in the discharge of it. When once the de- 
mand is established against the primary fund, the heir or devisee cannot be 
heard to say, that, so far as regards the auxiliary fund, it shall be treated 
as a nonentity. * 


The Master of the Rotus. The argument is, that the admission of 
the executrix has taken the case out of the statute of limitations ; and it 
seems to be admitted, that, but for this admission, the statute would have 
applied. Now, how can the act of the executrix be evidence against the 


(a) The words of the act are, ‘“‘ When any person, being at the time of his death a trader, 
within ‘the true intent and meaning of the laws relating to bankrupts, shall die seised of or en- 
titled to any estate or interest in lands, tenements, hereditaments, or other real estate, which 
he shall not by his last will have charged with or devised subject to or for the payment of his 
debts; and which before the passing of this act would have been assets for the payment of his 
debts due on any specialty in which the heirs were bound, the same shall be assets to be ad- 
ministered in courts of equity, for the payment of all the just debts of such person, as well debts 
due on simple contract as on specialty ; and the heir or heirs at law, devisee or devisees of such 
debtor; shall be liable to all the same suits in equity, at the suit of any of the creditors of_such 
debtor, whether creditors by simple contract or by specialty, as they were before the passing 
of this act liable to at the suit of creditors by specialty, in which the heirs were bound.” 
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devisee or heir? Whether does the plaintiff contend that the statute of 
limitations does not apply to a demand made under the 47 Geo. III. c. 74, 
or that the circumstances of this case take it out of the statute ? 

Mr Barber. The statute of limitations applies thus far, that the cre- 
ditor is bound to make out that there is a just debt owing to him by the 
deceased trader, 7. e. a debt, which, before the 47 Geo. III., he would 
have been entitled to have had paid out of the personal estate, so far as it 
would extend ; and if the debt were barred by the statute of limitations, 
60 that he could not recover payment from the executor, he could not 
go against the heir or devisee. But the object of the 47 Geo. II. was, 
to make the lands of traders liable to every demand which could be en- 
forced against the personal assets ; and when once the debt is established 
against the primary fund, and the application of the statute of limitations, 
as between the creditor and that fund, is excluded, the persons interest- 
ed in the auxiliary fund cannot set up such a bar to the claim of the cre- 
ditor. 

Mr Horne and Mr Parker, for Bishenden and his wife. The plaintiff, 
asking payment of his debt out of our fund, must prove his debt against 
us ; and as we insist on the benefit of the statute, he must prove against 
us an admission of the debt within six years before the filing of the bill. 
The executrix cannot by her admission bind the real estate ; and no 
demand can be considered as a just debt, till it is proved against those 
from whom payment is sought. Tullock v. Dunn, 1 Ryan and Moody, 
416. Tredgold v. Atkins, 2 Barn. and Cres. 23, 

Mr Roupell, for Sarah Bates, 


The Master of the Rotts. The plaintiff admits that he must prove 
the debt against the executrix, and that he must also prove an admission 
within six years. He admits, further, that, for the purpose of affecting 
the real estate, he must prove the debt against the heir or devisee as well 
as against the executrix: if, in a proceeding at law, he were to recover on 
a promise made by the executrix, he can scarcely contend that such a 
judgment would be evidence against the heir or devisee. But as the 
original existence of the debt must be proved against the devisee, is it 
not equally necessary to prove against him an admission of the debt within 
six years? Ifthe admission by the executrix within six years be suffi- 
_ cient to take the case out of the statute of limitations as against the heir 
or devisee, why should not her admission be equally evidence against him 
as to the original existence of the debt? If it be necessary to prove the 
debt against the devisee, it must be equally necessary to prove some ad- 
mission within six years, that can affect him. 

The decree can be only against Sarah Bates. 


Roadley v. Dixon. 


3 Russell, 192. 


March 1, June 18, 1827.—A testator, after bequeathing to his wife an annuity, charged on his 
estate at S., with power of entry and distress, if it should be in arrear for thirty days, and 
giving other legacies and annuities, which he charges on his lands at S. in aid of his personal 
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estate, gives and devises all his real and personal property to trustees, upon certain trusts iz 
and he directs them to occupy and manage, during the minority of his son, a farm constitut- 
ing the greater part of his estate at S., and to let and manage the residue of his real estates» 
and to receive the rents of the whole of his real estates: Held, that the widow must be put 
to elect between her dower and the benefits given her by the will. 


RICHARD ROADLEY, being seised in fee of certain lands and heredi- 
taments situate at Searby, and of various other real estates, made his will, 
‘whereby he bequeathed to his wife Ann Roadley and her assigns, during 
her life, a clear annuity of 100/., to be issuing out of his estate at Searby, 
and paid to her by two equal payments in the year; “ And I do hereby 
charge,”’ continued the testator, ‘and subject the said estate at Searby, 
to and with the payment of the said annuity, or yearly rent or sum of 
100/. accordingly; and it is my will and desire, that, in case the said an- 
nuity, or yearly rents or sum of 100/., or any part thereof, shall, at any time 
during the life of the said Ann Roadley, be behind or unpaid, by the space 
of thirty days next over or after either of the aforesaid days or times 
whereon the same is hereinbefore directed to be paid as aforesaid, being 
Jawfully demanded, then and so often, it shall and may be lawful to and 
for my said wife, Ann Roadley, and her assigns, to enter upon the said 
estate hereby charged with the said annuity as aforesaid, and to distrain 
for the same annuity, or for so much thereof as shall be so in arrear, and 
the distress and distresses then and there found to detain and keep, until 
she shall be fully paid and satisfied, all such arrears of the said annuity, 
with her costs and charges in and about the making and keeping the said 
distress for the same; and I do hereby also give and bequeath to my said 
wife, Ann Roadley, for her owe use and benefit, all my household furniture, 
plate, linen, china, books, liquors, provisions, and other household goods 
and furniture that may be in and about my dwelling-house at the time of 
my decease; also, I give and bequeath unto my two nephews Thomas 
John Dixon and James Green Dixon the sum of 4000/., upon trust,” to 
pay the interest and dividends to his wife Ann Roadley during her life, 
in addition to the rent-charge before given to her, and, after her decease, 
to pay the 4000]. to her two daughters. ‘*AndI do hereby charge and 
subject my said estate at Searby to and with the payment of the said sum 
of 40001. accordingly. I also give and bequeath unto my said wife, Ann 
Roadley, during the minority of my said son Richard Dixon Roadley, the 
use and enjoyment of my dwelling-house, situate in Searby aforesaid, with 
the appurtenances thereto belonging, free of rent.” After bequests of 
some other legacies and an annuity, the will proceeded in the words fol- 
lowing: “ And I do hereby subject, charge, and make chargeable all my 
said estate at Searby (in aid of my personal estate) to and with the pay- 
ment.of the said legacies and annuities accordingly ; also, I give, devise, 
and bequeath unto the said Thomas John Dixon and James Green Dixon; 
and the survivor of them, and the heirs, executors, and administrators of 
such survivor, during the minority of my said son Richard Dixon Roadley, 
all my manors, farms, messuages, cottages, lands, tenements, heredita- 
ments, and real estate, situate, lying, and being at Searby-cum-Owmby, 
Owmby, Messingham, North Kelsey, Hibaldstow, and Pilham, in the 
county of Lincoln, or elsewhere in the kingdom of England, (subject, 
nevertheless, as to the said estate at Searby, to the payment of the said an- 
uities and legacies aforesaid, in aid of my personal estate, ) and also all my 
teady money, debts, securities for money, goods, chattels, farming stock 
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and utensils, and all other my personal estate and effects whatsoever and 
wheresoever, and of what nature or kind soever not hereinbefore by 
me given and bequeathed, (subject to the annuities and legacies hereinbefore 
by me given and bequeathed, and to the payment of my just debts, funeral 
and testamentary expenses, ) upon trust, that my said trustees, and the sur- 
vivor of them, and the heirs, executors, administrators, and assigns of such 
survivor, do and shall, from and out of the rents, issues, dividends, and pro- 
duce of my said real and personal estates respectively, pay, for the mainte- 
nancé and education of my said son Richard Roadley, such sum and sums of 
money as they, my said trustees, and the survivor of them, and the ex- 
ecutors, administrators, and assigns of such survivor, shall think fit; and, 
upon further trust, that they, my said trustees, do and shall, during the 
minority of my said son, occupy and manage the farm now in my own 
possession, employing a proper person as bailiff to superintend the same, 
and let or manage the residue of my real estates, and receive and ,take the 
rents, issues, proceeds, and profits of the whole of my said real estates, 
and also the interest, dividends, and produce of my personal estate, and of 
any accumulation thereof, and from time to time lay out and invest the 
surplus or residue thereof respectively which shall from time to time come 
to andremain in their hands, and shall not be applied or appropriated for 
any other of the purposes of this my will, in the joint names of my said 
trustees, or in the name of the survivor of them, inthe public stocks or 
funds, or upon government or real securities, in order to accumulate for 
the benefit of my said son, Richard D. Roadley; and, subject to the afore- 
said annuities, and my debts and funeral expenses, and the legacies by 
this my will bequeathed, and the devises and bequests hereinbefore made, 
I give, devise, and bequeath all and singular my said real and personal 
estates and effects, and all additions to or accumulations which shall arise 
by the means aforesaid, or any of them,”’ unto his son Richard D. Roadley, 
his heirs, executors, administrators, and assigns; but in case the son 
should die under the age of twenty-one years, unto his, the testator’s, 
two daughters, their heirs, executors, administrators, and assigns, as ten- 
ants In common. 

The'estate at Searby consisted of a mansion-house, and about 1080 acres 
of land, of which about 943 were in the testator’s own occupation at the 
time of his death. 

The widow filed her bill, claiming dower out of all the real estates of 
the testator, in addition to the benefits given to her by the will. 

The only question in the cause was, whether the widow was to be put 
to her election between her dower and the benefits given her by the will, 
or whether she was entitled to take both? ; 

Mr Sugden and Mr Sidebottom, for the plaintiff. The rule of law on 
this subject is now settled. «¢ The right to dower,”’ says Lord Redesdale, 
“being in itself a clear legal right, an intent to exclude that right by vol- 
untary gift must be demonstrated by express words, or by clear and mani- 
fest implication. In order to exclude such right, the instrument itself 
must contain some provision inconsistent with the assertion of such legal 
right.” 2 Sch. and Lef. 452, 453. In Lawrence v. Lawrence, 2 Vern. 
365; Freem. 234; 3 Bro. P. C. 484; 1 Swanst. 398, note; 1 Bro. 
292, Mr Belt’s note, No. 3, it was decided by the house of lords, that a 
devise to the widow of a part of the land, out of which she is dowable, 
does not exclude her from her right of dower; the sole possession of a part 
of the lands, out of which the dower is to issue, not being deemed incon- 
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sistent with the assertion of a legal right to the third of the whole. On 
the same principle proceeded the early cases of Hitchen v. Hitchen, Prec. 
in Chan. 133, and Leman v. Leman, 2 Eq. Ca. Abr. 353, pl. 13, and the 
recent decisions of Lord Redesdale in Birmingham v. Kirwan, 2 Sch. and 
Lef. 444, and of Sir Thomas Plumer in Lord Dorchester v. The Earl of 
Effingham, Coop. 319. If, therefore, the testator had devised to his widow 
the whole of his lands at Searby, she would have been entitled to dower 
out of his other lands: can a gift of an annuity charged upon, those lands 
destroy aright, which a devise of the lands themselves would not have 
effected? 

In principle there is no inconsistency between a right to an annuity is-_ 
suing out of an estate, with powers of entry and distress, and a right of 
dower out of the same estate. As dowress, the widow is entitled to one 
third of the lands; as annuitant, she has an interest in the rents of the 
whole, and, consequently, of the other two-thirds, as a security for the 
payment of the yearly sum. As dowress, she need not be in possession 
of any specific portion of the estate; she may be satisfied witha rent-charge, 
or with a third part of the rents and profits; and it isa mere accident if 
she has possession as annuitant, for default in payment of the annuity is 
not to be presumed. But even if she were to have her dower assigned by 
metes and bounds, and if she did enter and distrain, what inconsistency is 
there between her being in possession of a part of the estate as dowress, 
and distraining on the other part of it in a different right? In truth, the 
only effect of her being dowress and annuitant is, that, practically, the se- 
curity for her annuity is less ample than if the lands charged with it were 
not subject to dower. 

Accordingly, it has been repeatedly decided by the highest authorities, 
that a widow is not put to her election by a gift of an annuity, though 
issuing out of the estate which is subject to dower, and secured by powers 
of entry and distress. That doctrine was clearly established by Lord 
Hardwicke, in Pitts v. Snowden, 1 Bro. C. C. 292, n.; by Lord Thurlow 
in Foster v. Cooke, 3 Bro. C. C. 347; and by Sir William Grant, in 
Greatorex v. Cary, 6 Ves. 615. In Pearson v. Pearson, 1 Bro. C. C. 
292, Lord Loughborough adopted and recognized the same principle, 
though some have doubted whether the mode, in which he there applied 
it, would stand investigation; and it repeatedly received the sanction of 
Lord Alvanley, more especially in the cases of French v. Davies, 2 Ves. 
Jun. 572, and Strahan v. Sutton, 3 Ves. 249. 

It is true there are four cases which lead the other way:—Arnold »v. 
Kempstead, Ambl. 466; 2 Eden, 236, decided by Lord Northington; 
Villa Real ». Lord Galway, Ambl. 682; 1 Bro. C. C. 292, by Lord 
Camden; Jones v. Collier, Ambl. 730, by Sir Thomas Sewell; and Wake 
v. Wake, 3 Bro. C. C. 255, and 1 Ves. Jun. 335, by Mr Justice Buller. 
But those cases are in direct opposition to the more numerous, as well as 
more weighty, authorities on the other side; and they cannot be supported, 
unless the court is prepared to hold, that every gift of a rent-charge will 
exclude the widow from her dower. Indeed in Villa Real v. Lord Gal- 
way, Lord Camden states the question in that form, and professes to de- 
cide that abstract point, and no other; for, though in that case there was a 
clause of distress and entry, it cannot be of the least importance in equity, 
whether the gift of an annuity is or is not accompanied with such powers. 
If it be law that a widow is put to her election by the mere bequest of a 
rent-charge, almost every judge of this court has been ignorant of one of its 
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most important rules: if such be not the law, the decision of Lord Camder: 
cannot be sustained. Arnold v. Kempstead appears to have been deter- 
mined without much consideration. Pitts. Snowden was not even cited 
in it; and Lord Northington founds his opinion upon Noys v. Mordaunt, 
2 Vern. 581, which has not the least bearing on the subject. Jones v. 
Collier and Wake v. Wake are mere echoes of Arnold v. Kempstead and 
Villa Real v. Lord Galway. 

Mr Shadwell and Mr Skirrow, contra. Villa Real v. Lord Galway has 
never been over-ruled; and, though cases differing from it in circumstan- 
ces, have received a contrary construction, it must still be considered as 
affording the rule of decision, whenever a like state of facts occurs. The 
question is not as to the effect of a simple bequest of a rent-charge, but on 
the effect of all the dispositions contained in the will. The point for con- 
sideration is, whether, though the widow should have dower assigned to 
her in due form of law, every direction contained in the will could still 
be performed? If it could not, she must be put to her election. Now 
here, various annuities and legacies, in some of which the widow is her- 
self interested, are charged on the estate at Searby; and the whole of that 
estate is to form a fund for answering those charges: is not that disposition 
inconsistent with the exercise of a right on the part of the widow, which 
would withdraw a great part of the property from the operation of the 
will? The testator devises to his trustees all his lands and hereditaments: 
they are themselves to occupy one farm; and they are to receive the rents 
of the whole of the estates. How is it possible that this direction can be 
complied with, if one third of the lands be assigned for dower? Goslin 
v. Warburton, Cro. Eliz. 128, pl. 13. Chalmers ». Storil, 2 Ves. and 
B. 222. 

Mr Sugden, in reply. Where a testator devises his estates, and directs 
his devisees to receive the rents, he must be considered as devising that 
which was his to give, namely, his lands, subject to the dower of his wife. 
Suppose that.he by his will gave a rent-charge to A., and, subject to that 
rent-charge devised his lands to B.; it must be admitted, that B. would 
take the lands, burdened with the wife’s dower. What difference does it 
make to the devisee, whether the rent-charge is given to the wife or to A.? 
It is admitted, that the devise of the lands, subject to a rent-charge given 
by the will, does not exclude dower; neither is the wife’s right barred by 
the mere bequest to her of an annuity issuing out of the real estate. How 
then can it be destroyed by the combination of two circumstances, neither 
of which, taken singly, can effect it, and of which neither alters the oppe- 
ration of the other? The same observations apply to the direction concern- 
ing the occupation of the farm at Searby. 

The argument, drawn from such dispositions of property by a testator, 
is at variance with the principle of eases, whose authority has never been 
disputed. In Foster ». Cooke, the testator devised all his real and per- 
sonal estate to trustees, subject to an annuity to his wife; and he directed 
them to possess themselves of, and manage and improve, all his real and 
personal estates. In French v. Davies, 2 Ves, Jun. 572, the testator gave 
his wife certain benefits, and devised to her and two other trustees all his 
freehold lands, as well in England as in Wales or elsewhere, upon trust to 
sell the same as soon as conveniently might be after his death. Yet in 
neither of these cases was the widow put to her election. 

If it be thought that the particular charges on the lands at Searby, and 
the direction given with respect to their occupation, are incompatible with 
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the assertion of a right of dower out of that particular estate, the supposed 
incompatibility cannot extend beyond those lands, and the widow will still 
be dowable out of the rest of the property. , 


June 18.—The Lorp Cuancextor. In this cause, the only point te 
be determined is, whether the widow is to be put to her election between 
her dower and the provisions given to her by the will of the testator. 

The law, upon questions of this kind, is very distinctly and clearly set- 
tled. The widow will be entitled to her dower, unless in the will, under 
which she takes a benefit, there are provisions absolutely inconsistent with 
her claim of dower. The only doubt, therefore, must be as to the application 
of that principle; and the question is, whether the provisions of this will ~ 
are inconsistent or not with the wife’s claim of dower ? . 

On the part of the defendants, the case of Villa Real v. Lord Galway, 1 
Bro. C. C. 292, note, Ambl. 682, was cited, as clearly and distinctly in 
point. On the other side, the case of Villa Real v. Lord Galway was im- 
peached by a reference to the cases of Pitts v. Snowden, cited in 1 Bro. C. 
C. 292, Pearson v. Pearson, 1 Bro. C. C. 292, French v. Davies, 2 Ves. 
Jun. 572, and Foster v. Cooke, 3 Bro. C. C. 347. 

The case of Villa Real v. Lord Galway was decided, after great conside- 
ration, by Lord Camden; and it is to be observed that there are circum- 
stances in it which do not appear in Pitts v. Snowden. Foster v. Cooke 
is not, in its principle, at all at variance with Villa Real v. Lord Galway. 
In Pearson v. Pearson, which was cited as anauthority in opposition to 
Villa Real v. Lord Galway, Lord Loughborough says, “‘ The gift of an an- 
nuity to the wife may be a bar of dower, or may not, according to the lan- 
guage of the will; Arnold v. Kempstead. In Villa Real v. Lord Galway 
it was held to be a bar; because, otherwise, the other devises in the will 
could not take effect.”” He therefore does not impeach the principle of 
the decision of Villa Real v. Lord Galway, but considers it an authority ; 
and the only question in the case before him would be, as to the sufficien- 
ey of the circumstances of that case to bring it within the principle. In 
French v. Davies, Lord Alvanley comments on the reasons assigned by 
Lord Camden for the construction which he adopted in Villa Real v. Lord 
Galway; and though he considers those reasons not very satisfactory, he 
does not over-rule the decision. In a recent case, decided in Ireland, 
Lord Redesdale states what he conceived to have been the principle of 
Lord Camden’s decision in Villa Real v. Lord Galway, 1. Bro. 292, and 
gives it the sanction of his authority. 2 Sch. and Lef. 453. «The result”’ he 
says “ofall the cases of implied intention seems to be, that the instrument 
must contain some provision inconsistent with the assertion of a right to de- 
mand a third of the lands, to be set out by metes and bounds, &c. Thatis the 
ground on which Lord Camden decided the case of Villa Real . Lord 
Galway, Ambl. 682. The case is not clearly reported; but my recol- 
lection of the manner in which it has always been treated is, that the claim 
of the annuity was considered as utterly inconsistent with the claim of 
dower; that the directions in the will, with respect to the management of 
the whole estate, the payment of the annuity, and the accumulation during 
the minority of the child, were inconsistent with the setting out a third 
part of the estate by metes and bounds; and therefore Lord Camden thought 
the implication manifest, that the testator did intend the annuity as a pro- 
vision in lieu of dower.” Recollecting thus the language of former judges, 

Vor. TI.—2 V 
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I certainly am not in a condition to say, that Villa Real 7. Lord Galway 
is not to be regarded as a binding authority. maa 

But it is not, necessary that I should decide exactly upon the princi- 
ple of Villa Real wv. Lord Galway; because there is a circumstance in 
this case, which makes the reasons for the application of the prin- 
ciple of election much stronger here than they were in Villa Real v. 
Lord Galway. That circumstance arises out of the latter part of the 
trust on which the testator has given his property. After devising his real 
estate generally, he adds, ‘‘and upon further trust, that they my said trus- 
tees do and shall, during the minority of my said son, occupy and manage 
the farm now in my own possession, employing a proper person as bailiff to 
superintend the same.” The farm in the testator’s own possession was 
the farm at Searby; and it formed a very considerable portion of the 
whole of the property which he held in Searby. It was the intention 
of the testator, therefore, that that farm at Searby should be occupied and 
managed by his trustees, and that they should take possession and hold 
possession of it. To assign that part of the property for dower, setting it 
out by metes and bounds, would be inconsistent with such an intention. 

It was argued, that, so far as related to the farm at Searby, the widow 
might be excluded from dower, and yet be entitled to have her dower out 
of the‘rest of the property. But the clause, to which I have referred, 
goes on to direct, that the trustees shail ‘let or manage the residue of my 
real estates, and receive and take the rents, issues, proceeds, and profits of 
the whole of my said real estates, and also the interest, dividends, and 
produce of my personal estate, and of any accumulation thereof, and from 
time to time lay out and invest the surplus or residue thereof respec- 
tively, &c., in order to accumulate for the benefit of my son.”? These pro- 
visions are similar to the provisions which are adverted to by Lord 
Redesdale as the ground of the decision in Villa Realy. Lord Galway. He 
says, ‘‘ The directions in the will, with respect to the management of 
the whole estate, the payment of the annuity, and the accumulation during 
the minority of the child, were inconsistent with the setting out a third 
part of the estate by metes and bounds; and therefore Lord Camden 
thought the implication manifest, that the testator did intend the annuity 
in lieu of dower.”? And Lord Redesdale does not find fault with that 
implication. 

I think, therefore, upon the reasoning stated in these cases, and upon 
the principle to which I have adverted, that, in the first place, it is per- 
fectly manifest that the testator did not intend that that part of the pro- 
perty, which was in his own possession at Searby, should be subject to 
the claim of dower; and [also think, from the provisions with respect to 
the trust on which his other estates are given, that it was not his intention 
that any part of that property should be subject to dower. 

I beg leave further to observe, that the whole of the property is con- 
veyed by one general devise, and we are to ascertain the intention of the 
testator expressed in this general devise. He gives a direction as toa 
part of the property, which shows that he did not intend that part to be 
subject to the claim of dower; and if there is one part of the property, 
with respect to which it is clear that he did not intend it should be subject 
to the claim of dower, as the whole of the property is conveyed by one 
general devise, it follows that he did not intend that any portion of it 
should be subject to'dower. And this view is consistent with what is laid 
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down in the case of Miall v. Brain, 4 Mad. 119, 125, not cited in the 
argument, which has been recently decided by the Vice-Chancellor. 
There the property was devised, subject to an annuity of 100. bequeathed 
to the wife; and the question was precisely that whieh is raised on the 
present occasion. The daughter, by the provisions of the will, was to be 
allowed to occupy a certain house; and the question was, whether the 
widow was excluded from her dower? It was contended in that case, as 
it has been in this, that, though she should be deprived of the right of 
dower, as far as related to the house which the daughter was to occupy, 
she would still have her dower out of the rest of her husband’s lands and 
tenements. But, on that point, the Vice-Chancellor made the very same 
observation which I have now applied to the will before me,—namely, that 
the whole of the property was devised together in general terms; and if it 
was manifest that it was the intention of the testator that one part of the pro- 
perty should not be subject to dower, it followed that no part of the 
property could be considered as so subject. The Vice-Chancellor made 
use of this language: — It is truly said, that, if the testator had expressly 
declared that his daughter should enjoy this house, free from his widow’s 
right of dower, the widow would still have been dowable out of the rest 
of his estate. In this case, however, the gift to the daughter is by a direc- 
tion to the trustees, to permit her to use, occupy, and enjoy this house; 
and the direction would be in vain, unless he had previously given such 
an estate to the trustees as would enable them to secure by their permission 
this occupation and enjoyment. This house is part of a general devise to 
the trustees of all his real estate, and the testator has not given this house 
to the trustees, free from the widow’s dower, unless he has so given his 
whole estate. I think the testator has shown a plain intent, that the 
trustees should take an interest in this house, which would exclude the 
widow’s dower; and the same intention must necessarily be applied to the 
whole estate, which passes by the same devise.”’ 

Therefore, —without meaning to say, that a mere eharge of an annuity 
in favour of the widow, with a clause of entry and distress, would be suffi- 
cient to put her to election,—but considering the particular dispositions 
which the testator has made of his property, the charge of the annuity, the 
clause of entry and distress, the express direction for the occupation of 
part of the estate by the trustees, the trust declared with respect to the 
rents, profits, and issues of the whole of the real estate;—taking all these 
circumstances together, I think it was the manifest intention of the testa- 
tor, that the whole of his property should be free from dower; and that 
intention is so clear and distinct as to authorise me to say, that the widow 
must be put to her election. See Butcher v. Kemp, 5 Mad. 61. 


Price v. Lytton. 
3 Russell, 206. 


March 16, 1827.—A plaintiff may read evidence to disprove an allegation contained in a passage 
of the defendant’s answer, which he has read. 


THE plaintiff, in order to prove that certain pieces of glebe land had 
been let by the defendant, read the following passage from her answer: 


364 CONDENSED ENGLISH 


[Price v. Lytton.] 


«That this defendant hath let one of the said farms, including part of the 
said glebe lands, to Richard Blake, upon the condition of his giving up the 
said glebe land when required so to do by the plaintiff; and that the said 
defendant hath let the other farm, including the other part of the said glebe 
land, to Joseph Beaumont, who is ready and willing to give up such glebe 
land to the plaintiff.” 

Part of the case made by the defendant was, that Beaumont was willing 
to give up that portion of the glede lands which was in his occupation; and 
the counsel for the defendant insisted, that this part of her case was proved 
by the passage which the plaintiff had read. 

The plaintiff then proposed to prove by evidence, that Beaumont was 
not willing to give up the lands in his occupation. 

Mr Horne and Mr Treslove, for the defendant, contended, that the plain- 
tiff was not at liberty to disprove a fact which he had chosen to read out 
of the defendant’s answer. 

Mr Shadwell and Mr Bateler, contra. 

The Master of the Rolls was of opinion, that, by analogy to the 
practice at law, which permitted a party to disprove a circumstance that 
had been stated by his own witness, the plaintiff was at liberty to read 
evidence to disprove the allegation in the answer, that Beaumont was will- 
ing to give up the glebe land in his occupation. 


Whyte v. Kearney. 


3 Russell, 208. 


March, October 30, 1827.—By a marriage settlement, a sum of 4000]. was to go, after the de- 
cease of the husband and the wife and the husband’s father, and subject to the father’s power 
of appointment, to the children of the marriage equally; and the real estates of the wife were 
charged with a sum of 80001., which was to be divided among the children, in such shares and 
manner as she should appoint. The wife, by her will, appointed 1001. to the eldest son of the 
marriage, and the remaining 79001. to the other children of the marriage, directing the shares 
to vest in sons on their attaining twenty-one, and in daughters on their attaining that age or 
marriage with their father’s consent; she, likewise, created a further charge, in nies RNa 
younger child’s share of the 80001. might be augmented to 50001.; and by the same instrument 
she, in exercise of a power of appointment, which she had under the will of C. appointed 
C's. residuary property to the first and other sons of the marriage successively ie should 
attain twenty-one; and if there were no such sons, to the daughters of the mbit who should 
attain twenty-one. Afterwards, by a codicil, she directed that the same fortune should b 
given to any child or children of whom she might be delivered, as was given by her will = 
each of her daughters, and that if no son of the marriage should live to attain twenty-one mr 
be married, each of her daughters should be entitled to have for her fortune 10 nso to 
paid in the manner and at the times mentioned in her marriage settlement or will See : 
the fortunes of her daughters. The wife died in the husband’s lifetime, leaving a son a ae 
daughters her surviving; and in the events which happened, two daughters the only survi as 
children of the marriage, became entitled under the settlement to the 40001 and ae: ie 
mother’s appointment, to the residuary property of C.: Held, eee 


That they were entitled to receive 10,0001 i i 
., exclusive of, and in additi i 
40001. and of the residuary papery of C. Shea RRR aes 


THE question in this cause aros 


the will of Jane Whyte. e upon the construction of a codicil to 
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Mrs Coghill, by her will, dated in 1791, bequeathed the residue of her 
property to trustees, upon trust to apply the dividends to the use of Jane 
Whyte, then Mowbray, during her life; and, after her decease, to the use 
of the children of Jane Whyte, by her then present or any future husband, 
in such shares, at such times, and in such manner, as Jane Whyte should 
by deed or will appoint. 

In 1803, Jane Mowbray, being then a widow, and having two sons, 
George Isaac Mowbray and Thomas Mowbray, by her deceased husband, 
intermarried with John Whyte. By the settlement made on that occasion, 
4000/., secured by a bond of the father of John Whyte, to be paid within 
twelve months after the father’s decease, was assigned to trustees upon 
trust for John Whyte for life; and after his decease, for Jane Whyte, then 
Mowbray, for life; and, after the decease of the survivor, for their chil- 
dren, in such shares and on such conditions as John Whyte should appoint, 
and in default of appointment, for the children equally. The shares of 
sons were to be paid at twenty-one; the shares of daughters, at their res- 
pective ages of twenty-one years or days of marriage, which should first 
happen; provided that such times of payment should not arrive during the 
respective lives of the husband, John Whyte, or of the wife, or of the hus- 
band’s father. 

By the same settlement, also, certain real estates of Jane Whyte were 
conveyed to trustees, upon trust to pay, during her life, the rents and 
profits to her as therein mentioned; and after her decease, to pay thereout 
600/. a year to John Whyte; and, subject thereto, to the use of the trus- 
tees for a term of athousand years; and, subject as above mentioned, tosuch 
uses as Jane Whyte should appoint; and, in default of appointment, to the 
use of her heirs and assigns. The term of a thousand years was declared 
to be upon trust, in case there should be issue of the marriage one child, 
to raise 5000/. for his or her portion; if two, three, or four children, to 
raise the sum of 8000/.; and if five or more children, the sum of 10,0004.; 
for all or such one or more of such children, and in such shares, and to 
vest in, and be paid to them respectively, at such times as Jane Whyte 
should appoint; and for want of such appointment, to be divided equally 
among them; the shares of sons being, in that case, to vest at twenty-one, 
and the shares of daughters, at twenty-one, or marriage, which should 
first happen. 

Jane Whyte, by her will dated in September 1807, stating that there 
were then two children of the marriage,—a son, John Robert Whyte, 
and a daughter, Jane Anne Whyte,—and that she was therefore entitled 
to direct 8000/. to be raised under the trusts of the term of a thousand 
years, appointed 100/., part of the 8000/., to herson John Robert Whyte, 
and the residue of the 8000/., among all her children by John Whyte, 
(except the eldest son of the marriage, John Robert Whyte,) who, being 
a son, or sons, should attain the age of twenty-one years, or, being a daugh- 
ter or daughters, should attain that age, or be married with the consent 
of John Whyte. By the same will, a term of two thousand years was 
vested in trustees, upon trust to raise such sum or sums of money as would 
make the portions, which her children by John Whyte (except the eldest 
son) would become entitled to in the sum of 8000/., amount to 5000/. each. 
Subject to these charges, the estate was devised to her son John Robert 
Whyte for life, with remainder to his first and other sons in tail male; 
remainder to George Isaac Mowbray for life, and then to his first-and other 
sons in tail male; remainder to Thomas Mowbray for life, and then to his 
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first and other sons in tail male; remainder to the testator’s daughters by 
John Whyte, as tenants in common in tail. j 

The testatrix also by her will, in exercise of the power which she had 
under the will of Jane Coghill, appointed 100/. to each of her sons by her 
former marriage; 50/. to her daughter Jane Ann Whyte; a like sum to 
each of her children by John Whyte thereafter to be born. The residue 
cf the property she appointed to John Robert Whyte, in case he attained 
twenty-one; but in ease he should die under that age, to any other of her 
sons by John Whyte, in like manner; and, in the event of her having no 
son by John Whyte who should live to attain the age of twenty-one years, 
to such of her daughters by John Whyte as should live to that age. 

In the year 1809, about eighteen months after the date of the will, the 
testatrix, having in the interval had a second daughter, published a codicil, 
by which, after stating that ‘¢ she was then enceinte, and that she was 
desirous of making a provision for such child or children of which she 
might be delivered,” she, “ by virtue of all and every the powers and 
authorities enabling her in that behalf, did, by the codicil to her will, or- 
der and direct, that the same fortune should be given to such child or 
children as was given by her will to each of her daughters, and be'payable 
and paid in the same mode, manner, and form, to all intents and purpo- 
ses, as were in such her will mentioned, expressed, and declared, of and 
concerning the fortunes thereby given unto each of such daughters: and 
she further ordered and directed, in case no son of her’s, by her then pre- 
sent husband John Whyte, should live to attain the age of twenty-one 
years, or be married previous to that period, that, thereupon each of her 
daughters, present and future, should be entitled to have and receive for 
her fortune the sum of 10,000/., to be payable and paid in the manner 
and at the respective times mentioned or expressed in her marriage-set- 
tlement, or in her will, respecting the fortunes of such daughters, or as 
near thereto as circumstances would permit.” 

After the date of the codicil the testatrix had two children. She died 
in February 1811, leaving one son and three daughters. The son, John 
Robert Whyte, died in December 1813, aged seven years; Christiana, a 
daughter, died in 1818, at the age of eleven years. Of the two surviving 
daughters, one, Jane Anne, had attained her full age; the other, Mary 
Anne, was still an infant. 

John Whyte died in May 1821, without having made any appointment 
of the 4000/. secured by the bond of his father. This sum, upon his fa- 
ther’s death, had been paid to the trustees of the settlement, who invested 
it in the purchase of 3952/. new four per cent annuities. 

Under these circumstances, as there. was no son of Jane Whyte and 
John Whyte who attained twenty-one, the two surviving daughters be- 
came entitled,--the elder, absolutely—the younger, presumptively,— 
under the appointment contained in their mother’s will, to the residuary 
estate of Jane Coghill, and, under the settlement, to the 400047. 

The bill was filed by the two surviving daughters: and it prayed a 
declaration that Jane Anne Whyte, on attaining twenty-one, became enti- 
tled absolutely, and that Mary Anne Whyte was entitled presumptively, 
each to a fortune of 10,000/., to be raised out of the property comprised in 
the settlement of 1803, and exclusive of their interest in Jane Coghill’s 
residuary estate, and in the stock purchased with the 4000/. 

The question was, whether the sums of 10,000/., to which the eldest 
daughter was, and the younger, on attaining twenty-one, would be entitled, 
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was inclusive or exclusive of their respective shares of the 4000/., and of 
Jane Coghill’s property? 

Mr Sugden and Mr Bickersteth, for the plaintiffs. The settlement had 
provided a sum of 8000/. to be raised out of Mrs Whyte’s real estates, as 
portions for the younger children. Mrs Whyte by her will directed that 
the share of each of them in the 8600/. should be augmented to 50004. 
This sum of 5000/. was exclusive of any interest which they might take 
in the 4000/. or in Jane Coghill’s residue. The 10,0002. provided by the 
codicil is plainly a substitution for the 50002. given by the will; and, like 
it, therefore, must be a distinct and independent gift. It is the sum which 
they were each to receive out of the mother’s own property. 

The 4000/. could not be included in the bequests of 10,0002; for no 
child could be entitled to receive any part of the 40001., till after the death 
of the wife, the husband, and the husband’s father; whereas the fortunes 
of the daughters were to vest in them at twenty-one or marriage, and had 
no reference to the time at which the father of John Whyte might die. 

Neither could the shares of the daughters in Mrs Coghill’s residuary es- 
tate be included in the bequests of the 10,0002. Their interest in that fund 
was contingent, depending on the event of their having no brother who 
should attain twenty-one, and could not be considered as a component part 
of a specific sum, which they were to take, whether that event happened 
ornot. The state of circumstances contemplated by the testatrix was, not 
that Mrs Coghill’s property should make part of the fortunes of the daugh- 
ters. but that the bulk of it should be enjoyed bya son. 

Mr Shadwell and Mr Skirrow, contra. When the testatrix directs that, 
on a certain event, each of her daughters shall be entitled to receive 10,0000. 
for her fortune, the meaning, which it is most natural to put upon the words, 
is, that their respective fortunes shall be made up to that amount. The 
testatrix refers to the marriage settlement, so that she must have had the 
4000/. in contemplation. In her will she appoints Mrs Coghill’s proper- 
ty; therefore, the interests of her daughters in these two funds must have 
been present to her mind. She could not have forgotten, that, if no son 
attained twenty-one, they were to take the great mass of Mrs Coghill’s 
residuary estate. Her object was to secure to her daughters a provision 
of a definite amount; and it is not a natural construction of her language 
to fix this amount without reference to large and valuable interests, given 
them by her own express appointment, in this very will, or by instruments 
to which she here refers. 

There might have been some weight in the argument on the opposite 
side, if she had directed, that her daughters should each have the 10,0007. 
immediately upon her decease. But the direction has reference to a distant 
time, and depends, among other things, on the event of there being no son 
who should attain twenty-one; in which case the testatrix had herself 
provided that Mrs Coghill’s property should go to the daughters. 
In fixing the time when they are to become entitled to the 10,000/., she 
alludes both to her will and to her marriage-settlement. 


The Lorp Cuancettor. The question is, what the testatrix meant to 
comprehend under the terms ‘shall be entitled to have and receive for 
her fortune:” whether she intended them to include, first, the share of the 
4000/. which the children might be entitled to by the settlement and the ap- 
pointment of John Whyte, her husband; and, secondly, the property which 
she divided among them, under the power for that purpose given by the 
will of Mrs Coghill. 
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I think the testatrix did not intend to include the share of the 4000/. 
The interest of this sum was to be paid to the husband for life, and after his 
death, to the wife for life, in the event of her surviving him, and after the 
death of the survivor, the principal was to be divided among the children 
as the husband should appoint. Over this fund the testatrix Jane Whyte 
had no control. There is nothing to lead to the conclusion, that the tes- 
tatrix had the money, which might be eventually derived from this source, 
in her contemplation, when her will and codicil were made. - In directing 
that in certain events each of her daughters should be entitled to receive 
for her fortune 10,000/., I conceive she had reference to her own will and 
codicil alone, and to what each of the daughters would be entitled to re- 
ceive under the dispositions which they contained, and that she did not in- 
tend to include what they might receive from any other quarter. I think, 
therefore, that the share of the 4000/7. forms no part of the 10,0007. men- 
tioned in the codicil. 

I entertain the same opinion with respect to the property bequeathed by 
the will of Mrs Coghill. In the first part of the codicil the testatrix orders 
and directs, that the same fortune should be given to the child or children 
of which she was then pregnant, as was given by her will to each of her 
daughters, and that it should be payable in the same manner as was direct- 
ed with respect to the fortunes thereby given. I think the testatrix here 
meant torefer to what she had given from her own property, and not to 
what she had appointed under the power conferred by the will of Mrs 
Coghill. She had by her will declared, that her children, with the excep- 
tion of John Robert Whyte, should have 5000/7. each under her will. She 
had by the same instrument, in exercising the power of appointment given 
her by the will of Mrs Coghill, postponed the daughters to the sons. The 
children of the testatrix by John Whyte, both sons and daughters, were, 
with the exception of John Robert Whyte, upon an equality with respect 
to the portions from her estate. They were not so, when the disposition 
of Mrs Coghill’s property was included; the sons were -preferred. It is 
not probable that the testatrix intended by the codicil to alter an arrange- 
ment made apparently with so much deliberation. _When, therefore, she 
gives to the expected child the same fortune which she had given by her 
will to each of her daughters, she must, I think, have had reference only to 
what they were to take from her own property. For, if the child of which 
she was then enceinte had been a son, and John Robert Whyte had died 
under twenty-one, such child, which by the codicil was to be on a footing 
with the daughters, would, if Mrs Coghill’s property were included, have 
taken more than a daughter; or the arrangement made by the will must have 
been entirely changed. 

If I am right in this view of the case, the testatrix has herself explained 
what she meant by the term ‘ fortune” in the first part of the codicil, and 
has shown, that she did not intend that it should apply to the property be- 
queathed by Mrs Coghill. When, therefore, in a few lines afterwards, 
, She uses the same term, and directs that in certain events the daughters 
should have and receive for their fortunes the sum of 10,000/., I think the 
term must be taken in the same sense, unless there be some strong reason 
tothe contrary. I cannot discover any such reason; and I think therefore 
that her intention was merely to increase to 10,0007. the portions which 
she had before made up to the sum of 5000/., and that she did not mean 
to include in the 10,0007. the benefit taken under the will of Mrs Coghill. 
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March 12, 1827, August 19, 1828, January 27, 1S29.—A testator gave stock to trustees, to be 
divided, after the death of two persons who had Hife interests in it, among A.,B., C., D. and E. 
in equal shares; and he directed, that, if any of them should die without issue, before their 
respective shares should become payable, the share of him, her, or them so dying without 
issue should go to, and be equally divided among, the survivor and survivors of them. A. 
died, leaving issue, who were living at the time fixed for the distribution of the fund : then B. 
died, leaving a son, who died without issue, before the period of distribution ; shortly after- 
wards, and also before the period of distribution, C. died without issue: Held, 

That B.’s personal representative was uot entitled to any portion of the fund : 

That the one third of B.’s share, which on the failure of her issue, survived to C., did not, on 
C.’s death, survive to the other legatees, but was transmitted to her personal representative : 

That the words “ survivor and survivors,” were to be construed in their natural sense, and not 
as equivalent to “ other and others,” so that no part of the shares of B. and C. went over to 
A.’s personal representative. 


JOHN LLOYD by his will, dated the 27th of April 1787, after men- 
tioning ina preceding clause a nephew John Lloyd, and four nieces, Mary 
Powell, Jane Greenwood, Ruth Matthews, and Catherine Mitchener, gave 
a sum of 1100/. four per cent bank annuities, and 700/. three per cent 
bank annuities, to his executors upon trust, to pay the dividends to his 
wife during her life, and after her decease, to his brother during his life. 
The subsequent disposition of these two sums of stock was contained in 
the following words:—‘‘ And from and after the decease of my said wife 
Catherine, and my said brother Edward Lloyd and the survivor of them, 
my willis, that the said sums of 11002. and 700/. shall be sold by my said 
trustees or the survivor of them, or the executors or administrators of such 
survivor; and the produce or money arising therefrom, shall be paid to 
and equally divided between my said nephew and nieces hereinbefore 
mentioned, share and share-alike; and my mind and will further is, that, 
in case of the death of my said nephew, or of any or either of my said 
nieces, without lawful issue, before their respective parts or shares of the 
said sums of 11002. and 700/. shall become due and payable to them under 
and by virtue of this my will, then the part or share of him, her, or them, 
so dying without issue as aforesaid, shall go to and be equally divided be- 
tween and amongst the survivor and survivors of them, share and share 
alike.”’ 

The testator died shortly after the date of his will. His wife survived 
his brother, and died in 1823: at which time, out of the five legatees—the 
nephew and the four nieces—Ruth Matthews alone was alive. Mary 
Powell died in July 1797, leaving an infant son, who died without issue 
in 1799. Catherine Mitchener died in August 1797, and John Lloyd the 
nephew, in 1805, both of them leaving children who were still alive. 
Jane Greenwood died in 1802, without issue. 

Three questions were made at the hearing:— 

First--Whether, Mary Powell having left issue at the time of her 
death, but that issue having become extinct before the time fixed for the 
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distribution of the fund, the share given to her belonged to her personal 
representative, or passed to the surviving legatees. 

Secondly—If Mary Powell’s share did not vest in her personal repre- 
sentative, but in the events which happened, passed, under the ultimate 
gift, to the survivor and survivors, whether, that proportion of it which 
had accrued to Jane Greenwood, vested, upon the death of the latter, 
in her personal representatives, or went over along with her own original 
share. 

Thirdly—Whether the personal representative of Catherine Mitchener, 
who died before the failure of issue of Mary Powell, and also before the 
death of Jane Greenwood, was entitled to a share of the shares originally 
given to Mary Powell and Jane Greenwood, or whether the shares, which 
passed by the ultimate gift, went only to such of the five individual lega- 
tees as were surviving at the time when the accruer happened. 

1. On the first point, it was argued on behalf of the personal represen- 
tatives of Catherine Mitchener, John Lloyd, and Ruth Matthews, that 
‘“‘ dying without issue’? means, in general, an indefinite failure of issue; 
and such, they said, is the interpretation which must be put upon these 
words, unless there is something in the will to restrict their import. 
Here there is an express restriction, which limits the failure of issue to 
the period of the lives of the testator’s brother and widow; and that re- 
striction gives validity to the ultimate bequest. If, therefore, at any time 
during the life of the brother or the widow, there is a failure of issue of 
any of the five legatees, the event has occurred.in which the share of that 
legatee is given over; and it matters not that, at the time of the legatee’s 
death, the failure of issue had not taken place. Here there is nothing to 
restrict the meaning of the words “ death without issue,”’ to «¢ dying with- 
out issue living at the time of the legatee’s decease.” The restriction is 
of quite a different kind, and refers to a period altogether different. 
Hughes v. Sayer, 1 P. Wms, 534; Nicholls v. Hooper, 1 P. Wms, 198; 
2 Vern. 686; Forth v. Chapman, 1. P. Wms, 607, 663; Massey v. Hud- 
son, 2 Mer. 130; Beauclerk v. Dormer, 2 Atk. 308. 

For the personal representative of Mary Powell, the argument was, 
that the legacy had vested in Mary Powell, and was not to be devested 
out of her, except in the event of her dying without issue before the period 
of distribution arrived. She did die before that time, but she did not 
die without issue; on the contrary, she died with issue. The words were 
to be construed according to their plain and natural import: and there was 
no reason for extending to a bequest of personalty technical rules of in- 
terpretation, derived chiefly from principles applicable only to real estate. 

2. On the second point, in support of the proposition, that the propor- 
tion of Mary Powell’s share, which accrued to Jane Greenwood, went over 
on the death of the latter, as well as her own original share, to the sur- 
viving legatees, it was contended that the two sums of stock constituted 
an aggregate fund which was to be divided at a given time among certain 
legatees, with benefit of survivorship among them; and in such a ease the 
accrued share of a deceased legatee survives, as well as the original 
oe Worlidge v. Churchill, 3 Bro. C. C. 465; Pain ». Benson, 3 

tk. 78. 


For the representative of Jane Greenwood it was argued, that the gene- 


(a) Barker ». Lea, 1 Turn. and Russ. 413. 
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ral rule was, that a clause of survivorship did not operate upon accrued 
shares, becoming vested in individuals who were the survivors for the 
time being, unless it was extended to such acquired shares by specific 
words, or by manifest indication of intention on the part of the testator; 
and that the mere circumstance of a fund being given to a number of per- 
sons as tenants in common would not take the case out of the general rule. 
Even in Pain v. Benson, (which, however, had been disapproved of by 
Lord Thurlow) 1 Bro. C. C. 576, Lord Hardwicke admitted the rule, 
saying, 3 Atk. 80, ‘*Where a man gives a sum, suppose of 10002., to be 
divided amongst four persons, as tenants in common; and that if one of 
them die before twenty-one, or marriage, it shall survive to the other: if 
one dies, and three are living, the share of that one so dying will survive 
to the other three; but if a second dies, nothing will survive to the re- 
mainder but the second’s original share, for the accruing share isas a new 
legacy, and there is no further survivorship.”? Here there are no special 
words to extend the clause of survivorship to the accrued as well as the 
original shares. The consequence is, that, on the failure of issue of Mary 
Powell, either one-fourth or one-third of her share (according as the re- 
presentatives of Catherine Mitchener shall be admitted to or excluded from 
the benefit of the clause of survivorship) became vested in Jane Green- 
wood, and on her death was transmitted to her personal representative. 
Rudge v. Barker, Cas. temp. Talb. 124; Perkins v. Micklethwaite, 1 P. 
Wms, 274; Ex parte West, 1 Bro. C. C. 575, 1 P. Wms, 276, note. 

3. The representatives of Catherine Mitchener claimed her proportion 
of the two original shares of Mary Powell and Jane Greenwood, and also 
of the supposed accrued shares of the latter, on the ground that, according 
to the principle of Wilmot v. Wilmot, 8 Ves. 10, survivor and survivors 
ought to be construed ‘¢ other and others,” or ‘‘legatees not dying with- 
out issue before the time specified.” 

On the other hand, it was contended, that ‘¢ survivor and survivors’’ 
must be confined to such of the individuals mentioned as survived the 
person on whose death the gift over came into operation; and that those 
words never received the construction of ‘* other or others,” except under 
particular circumstances, and where there was a sufficient indication of a 
purpose in the testator which could not be otherwise accomplished. Mil- 
som v. Awdry, 5 Ves. 465; Doe v. Wainwright, 5 T. Rep. 427. 


August 19, 1828.—The Lorp Cuancettor. “ Death without lawful 
issue”? denotes generally an indefinite failure of issue. But in this case a 
time is limited, within which the failure of issue is to take place, and that 
is the time when the fund is to become divisible, and the shares are to be 
paid. Mrs Powell had a son, who was living at the time of her death in 
1797; but that son died without issue in 1799, during the lifetime of the 
testator’s widow, and, consequently, before the period when the shares 
of the stock became due and payable. Under these circumstances, I am 
of opinion that Mary Powell took nothing under this will, 

The next question relates to the share of Jane Greenwood. As she 
survived the son of Mary Powell, she would become entitled to her pro- 
portion of Mary Powell’s share; and though she died before the time when 
the shares became payable, and, though, therefore, her original share 
would become divisible among the survivors, yet, on the authority of Ex 
parte West and that class of cases, the share which accrued to her would 
not go over. 
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The Lorp Cuancettor. There wasa third point argued in this cause, 
on which I omitted to give judgment. It was contended that the words, 
‘¢survivor and survivors of them,” were to be construed ‘‘other and 
others.”” That is a construction which the court has, in some cases, put 
upon those or similar words; but it is what Lord Eldon, in Davidson v. 
Dallas, calls a ‘forced construction of the term survivor,” 14 Ves. 578; 
and he contrasts it with what he calls its ‘natural meaning.” It isa con- 
struction which the court may sometimes be compelled to adopt, in order 
to accomplish the intention which appears on the whole of the will; and in 
Wilmot v. Wilmot it was scarcely possible to put any other meaning on the 
words. But, in looking at the language and the provisions of this will, Z 
do not find any such necessity; and it seems to me that the words ‘survi- 
vor and survivors” are here to be taken in their natural meaning. The 
shares which became subject to the operation of the bequest to the survi- 
vor and survivors, will be divisible among such only of the five legatees as 
were living at the time when the events happened on which the shares 


were to go over respectively. The representative of Mitchener is not 
entitled to any part of them. 


Mrs Matthews and her husband had assigned her share of the fund by 
way of mortgage. Though the husband died before his wife, and during 
the life of the testator’s widow, the mortgagee insisted on having the benefit 
of this assignment. 

Mr Matthews, for the mortgagee. 


The Lorp Cuancettor held, on the principle of Purdew v. Jackson, 
1 Russell, 1, and Honner v. Morton, See supra, 298; that this assignment 
had no operation against Mrs Matthews surviving her husband. 


Fitzroy v. Howard. 


3 Russell, 225. 


March 21, 1827, Dec. 11, 1828.—A testator, seised of estates in fee, and holding certain lands 
and tithes in the county of H. under church-leases for lives, devised all his lands and heredi- 
taments in the counties of H. and G., and all other his real estate, to his daughter and the 
heirs of her body; and for default of such issue, to F. and his heirs. The daughter, at the 
testator’s death, and ever afterwards, was of unsound mind. Her husband, having taken out 
administration to the testator, with the will annexed, procured, from time to time, renewals 
of the leases. She survived him, as well as all the cestuis que vie named in the testator’s 


leases, and died without issue, and without having done any act to bar such interest as F. 
had under the devise. Held, 


That the leaseholds for lives passed by the will: and, 


That F. was entitled to the benefit of the subsisting leases, which had been obtained by way of 
renewal of the old leases. 


CHARLES FITZROY SCUDAMORE, by his last will, bearing date 
the 1st of April 1762, and executed and attested in the manner required 
by law for passing freehold estates, gave and devised unto his daughter 
Frances Fitzroy Scudamore, and the heirs of her body lawfully issuing 
all and every his lands, tenements, and hereditaments whatsoever, situate 
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and being in the several counties of Middlesex, Hereford, and Gloucester, 
any or either of them, and all other his real estate in the kingdom of England 
or elsewhere, either in possession, reversion, or expectancy; and for default 
of such issue of his said daughter, he gave and devised the said several 
estates unto the honourable Charles Fitzroy, brother of the duke of Graf- 
ton, and the heirs and assigns of the said Charles Fitzroy for ever. The 
testator died in 1782. 

By an indenture bearing date the 28th of May 1750, the then lord 
bishop of Hereford demised and granted unto Charles Fitzroy Scudamore 
certain premises called the Grainge, and Grainge tithes, to hold the same 
to the said Charles Fitzroy Scudamore, his executors, administrators, and 
assigns, for the lives of him Charles Fitzroy Scudamore, Francis Barnes, 
and Robert Keyse, and the life of the longest liver of them. By another 
indenture of the same date the bishop demised and granted unto Charles 
Fitzroy Scudamore the rectory and parsonage of Bridstow, with the appur- 
tenances, to hold the same to the said Charles Fitzroy Scudamore, his 
executors, administrators, and assigns, for the lives of the Princess Amelia, 
the said Charles Fitzroy Scudamore, and Horatio Walpole, and the life of 
the longest liver of them. At the date of his will, and thence up to and 
at the time of his death, Charles Fitzroy Scudamore was, under those 
leases seised of or entitled to the demised premises. He was likewise 
seised of other freehold hereditaments in fee. 

Frances Fitzroy Scudamore, named in the will, intermarried during her 
father’s life with the Earl of Surrey, afterwards duke of Norfolk. She 
was in a state of mental derangement at the time of the testator’s death, 
and administration of his personal estate, with his will annexed, was grant- 
ed to her husband. Renewals of the two leases were obtained by the duke 
of Norfolk, in which he was described as administrator of Charles Fitzroy 
Scudamore; but the fines of renewal were paid with his own money. 

On the Ist of September 1810, the duke executed a deed by which— 
(after reciting that he, as the husband of Frances Fitzroy Duchess of Nor- 
folk, was by the rights of marriage entitled to all her personal estate; and 
that, as some question might arise, in case the duchess should survive him, 
concerning the right to the several leasehold estates granted to the lessee, 
his executors, administrators, and assigns, during certain lives and the life 
of the survivor, which Charles Fitzroy Scudamore had been entitled to at 
the time of his death, he, the duke, was desirous that the same leasehold 
estates should be considered and. be his own absolute property),—it was 
witnessed, that he, the duke of Norfolk bargained, sold and assigned the 
leaseholds to Henry Howard, his executors, administrators and assigns, 
upon trust for the duke, his executors, administrators and assigns. Some 
subsequent renewals took place. 

The duke died in 1815, having appointed Henry Howard his executor. 
The duchess died in October 1820, without issue; and it was admitted in 
the answer, that she had not done any act to bar the quasi estate tail alleged 
to have been created by her father’s will in the leaseholds for lives. All 
the cestuis que vie named in the leases, which were subsisting at her father’s 
death, died before her. 

The plaintiff derived his title under Charles Fitzroy, to whom the testa- 
tor, in default of issue of his own daughter, had limited over his estates: 
and the prayer of the bill was, that he might be declared entitled to the 
leaseholds for lives. 

The defendant Charles Howard claimed the leaseholds under the inden- 
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ture of the Ist of September 1810, and as executor and devisee of the Duke 
of Norfolk; insisting that they vested in the duke and duchess as personal 
estate, and not under the devise in her father’s will, and that the duke, as 
administrator, and by virtue of his marital right and the acts done by him, 
became entitled to them absolutely. 

Mr Sugden and Mr Norton, for the plaintiff, contended, that the interest 
in these leaseholds, being a freehold interest, would pass under the general 
terms used in the will of the testator; that the Duchess of Norfolk was 
under the devise guasi tenant in tail, and, no act having been done by her 
to bar either her issue or the remainder-man, the limitation over took effect 
on her death without issue; that the duke could not, by surrendering the 
old leases and taking renewals, affect the rights either of the issue of the 
duchess or of the remainder-man; and that the renewed leases must belong 
to those who would have taken the original leases, had they been still 
subsisting, subject to what might be due for the fines that had been paid. 

Mr Preston and Mr Bickersteth raised the following points on behalf 
of the defendant:—First, the leascholds did not pass by the will of Charles 
Fitzroy Scudamore. For some purposes a leasehold for lives granted toa 
man, his executors, administrators, and assigns, is considered as freehold 
estate, or rather as guasi freehold estate; but not even in the lessee is it 
freehold estate in the proper sense of the term; for the circumstance that 
the interest, by the terms of its original creation, is limited to executors 
and administrators, gives ifa quality which is incompatible with the nature 
of a freehold:.and, in any hands except those of the lessee, such leaseholds 
are personal estate. Therefore, though the words in the will might be 
sufficient to pass freeholds for lives, properly so called, they will not pass 
such leaseholds as these. Besides, the creation of an estate tail with a 
remainder over, shows, that the testator had in contemplation the lands of 
which he was seised in fee. He could not mean to apply such a mode of 
limitation to a perishable interest of this nature: it was not his intention, 
that these leaseholds should pass; and, therefore, they will not pass, even if 
the words were sufficient to include them. When the testator gave “his 
lands, tenements, and hereditaments,”’ in certain counties, and “all other 
his real estate,”’ the use of the word ‘* other’? shows, that the lands and 
hereditaments, which he had in view, were lands and hereditaments 
answering the description of seal estate; and surely the character of real 
estate cannot be attributed to leaseholds limited to executors and adminis- 
trators. 

Secondly, as all the cestwis gue vie, named in the leases to which the 
testator was entitled, died in the life-time of the duchess, the subject, 
which the testator had to dispose of, ceased to exist, before any claim could 
have been made under the ultimate limitation: and the person, who might 
perhaps have been entitled in remainder, if the interest had continued, 
cannot, after its extinction, set up any claim. 

Thirdly, the duke was not bound to renew the leases: if they had not 
been renewed, the plaintiff could have made no complaint, and there would 
have been nothing for him now to claim... The duke had a right to renew 
the leases for his own benefit, for he did not thereby do injury to any one: 
he has renewed them expressly for his own benefit, and his representatives 
are alone entitled to the existing leases. 

The authorities cited were Ripley v. Waterworth, 7 Ves. 425. Watkins 
v. Lea, 6 Ves. 633. 2 Roll. Abr. 151, R. 2, 3. Duke of Devon v. Kinton, 
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2 Vern. 719. Duke of Devonv. Atkins, 2 P. Wms, 380. Low v. Burron, 
3 P. Wms, 262. Sheffield v. Lord Mulgrave, 2 Ves. Jun. 526, and 5 T. 
Rep. 571. Milner v. Lord Harewood, 18 Ves. 259. Day vw. Trigg, Cro. 
Car. 292. Rose v. Bartlett, 1 P. Wms, 286. Thomsonv. Lawley, 2 Bos. 
and Pull. 303, 5 Ves. Jun. 476. 


The Lorp Cuancettor. The first question is whether the leaseholds, 
which the testator held under the bishop of Hereford, passed by the devise ? . 
That such leaseholds are freehold estates, being estates for lives, is perfectly 
clear: they pass only by a will attested according to the provisions of the 
statute of frauds; and all the authorities showing that they are freeholds, 
from the Duke of Devon v. Kinton down to the present time, are collected 
in the elaborate judgment of Lord Eldon in Ripley ». Waterworth. Indeed, 
in the discussion at the bar, it was admitted that they were freeholds in 
the lessee, though the word gwasi occasionally creptin. If they are free- 
holds in the lessee, they are freeholds also in the executor, if he takes 
them as special occupant; but though he takes them as freeholds, yet, 
according to the opinion of Lord Eldon in the case to which I referred, he 
takes them as a trustee for the individual entitled to the personal estate. 

If they are freeholds, they will pass by the description of lands and 
hereditaments, the words used in this will. That does not rest on mere 
general assertion; because the very point was made by counsel in the case 
of Watkins v. Lea, 6 Ves. 636—642, that under a devise of all the devi- 
sor’s freehold estates, or a general devise of lands, an estate held for lives 
would pass; and the court assented to that opinion, confirming it not merely 
by ashort statement, but, according to the habit of Lord Eldon, by atrain 
of observations connected with the subject. These estates, therefore, being 
freehold, passed by the description of lands and hereditaments, or would 
pass by that description. 

In the argument on this point a number of cases were cited, which do 
not appear to me to bevery closely applicable to the present question. I 
allude to such cases as that of Rose v. Bartlett, Cro. Car. 292; where it 
was held, that, if a man, having lands in fee and lands for years, devises 
all his lands and tenements, the fee-simple lands alone pass and not the 
leases for years. But that doctrine is confined to leaseholds for years, and 
there is neither authority nor principle to extend it to leaseholds for lives. 
I therefore put that class of cases, Rose v. Bartlett, Day v. Trigg, &c., 1 P. 
Wms, 280, entirely out of my consideration. 

Reliance was placed upon the words ‘¢ other his real estate,’ which, it 
was said, imported, that, under the term “lands,” the testator meant real 
estates; and that, though these leaseholds are freeholds, it does not follow 
that they are realestates. In thefirst place, I donot admit that it necessarily 
follows from the construction of the clause, that by theterm “lands’’ the 
testator must have meant real estates; but if he did so mean, as the interest 
in question isa freehold estate in lands, I should wish to have some authority 
to satisfy me, that it is not to be considered, in the hands of the lessee at 
least, as real estate. 

It was further contended, that, although these estates might pass by 
the words used in the will, yet, if there was an intention on the part of 
the testator that they should not pass, that intention must be carried into 
effect. 

It is perfectly clear, that, though these words were sufficient to pass an 
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estate of this description, the court, if there was any thing on the face of 
the will to show that it was not intended that they should pass, would not 
consider them as passing. The onus of proving that intention is upon the 
party who contends for the exception. Now, the single circumstance, 
which is relied upon for the purpose of establishing the intention, that in 
this case the leaseholds should not pass, is the nature of the limitations: 
and it is said that the limitations are not applicable to an estate of this 
description. It is however, perfectly certain, that, in practice, estates of 
this description are very often passed with such limitations; and that such 
limitations may be applicable to estates of this description nobody can 
doubt. In fact, that point came before the court in Low v. Burron, 3 P. 
Wms, 262; and the court was of opinion, that such limitations were in point 
of law applicable to an estate of this description. In the case of Sir John 
Sheffield v. Lord Mulgrave, 2 Ves. Jun. 526, 5 T. R. 571, where the 
question was as to the intention, one circumstance, not relied upon, but 
mentioned by the court, was the nature of the limitations, which limita- 
tions were in the nature of an estate tail. But the court did not decide 
the case upon that circumstance. Lord Kenyon selected another circum- 
stance, which, according to his phrase, was decisive of the intention that 
the leasehold property for lives should not pass; and it was on the ground 
of that particular circumstance (whether properly or improperly selected, 
it is unnecessary to say), manifesting a decisive intention, that it was con- 
sidered that the leasehold for lives in that case did not pass. 

It does not appear to me that there is any case, or any authority what- 
ever to show, that the mere circumstance of a limitation of this description 
is a sufficient indication of intention that leaseholds for lives should not 
pass under a general devise similar to that which is the subject of the pre- 
sent inquiry.” I am therefore of opinion, that, so far as relates to this 
point, the leaseholds did pass by the devise to Charles Fitzroy Scudamore. 

It was admitted at the bar, and is admitted in the cause, that nothing 
was done by the Duchess of Norfolk to bar this estate tail, or guas? estate 
tail. The next question for consideration, therefore, is with respect to 
the operation of the renewals. 

The leases were renewed by the husband. It is said he was not bound 
to renew. I admit that he was not bound to renew. According to the 
doctrine in Milner v. Lord Harewood, the husband was not bound to re- 
new; and no other person, Lord Eldon said, 18 Ves. 280, could renew for 
the benefit of the wife, so as to bring a charge on her rents and profits 
during the coverture. But if there is, in fact, a renewal by the husband, 
the question is, on whose account and for whose benefit is that renewal to 
operate? In Milner v. Lord Harewood, Lord Eldon said, that it was 
very questionable whether the wife should have the benefit of the renewal, 
and that it might be fairly contended, the renewal should be, in equity, for 
the benefit of all persons claiming under the settlement. But that turned 
entirely upon the particular circumstances of that case; and the very excep- 
tion taken by Lord Eldon establishes the rule, that,—if those circumstances 
had not existed,—if that case had been an ordinary case, like the one now 
before the court,—it would have been considered, that the parties, who 
were entitled to the original lease, would have been entitled to the benefit 
of the renewals. 

I am of opinion, therefore, upon the whole case, that the party who 
claims under Charles Fitzroy, that is, the present plaintiff, is entitled to 
the benefit of the renewed leases. 
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Of course an account must be directed with respect to the fines of re- 
newal on the one side, and the receipt.of rents on the other, since the 
death of the Duchess of Norfolk. 


Dawson v. Thorne. 


3 Russell, 235. 


March 21, July 18, 1827.—A testator, beginning his will by expressing an intention to give the 
bulk of his property to two of his sisters, gave them only a life interest in the greater part of 
it; and, after giving legacies to others of his sisters, he expressed his wish, that A., and his, 
the testator’s, servant B. should be his executors, and that B. should live with his two sisters, 
and take care of them and their property; and by a codicil, he directed that the interest of 
300/. should be paid to B. half-yearly, as wages for taking care of his. two sisters ; and that, 
after the death of B. and his two sisters, the 3001. should be paid to P.: Held, that the legacy 
given to B. by the codicil was not a legacy given to her for her care and trouble, so as to con- 
vert her into a trustee of the residue for the next of kin, but that A. and B., in their character 
of executors, took the residue beneficially : 

That, after the death of the two sisters, though the services for which the legacy was given 
as wages could no longer be performed, B. would still be entitled to the interest of the 3001. 

during her life. : 

THE will of Richard Thorne began in the following manner, :—*¢ con- 
sidering the uncertainty of life, and having two poor sisters, in particu- 
lar, to provide for, I now sit down with an intent to make my will in 
their favour.”? Then, after mentioning that his property consisted of 
2800/. navy five per cent stock, and of one sum of 100/., and another of 30/., 
both of which he had lent out, the testator proceeded as follows :—“ This is 
all that I have to dispose of, and I dispose of it in the manner following:— 
my sister Elizabeth is old, and wants.a great deal of attention to be paid 
to her; and my sister Fanny, who issubject to’fits, also wants a great deal 
of attention to be paid to her ;—I must therefore leave the bulk of my for- 
tune to this Elizabeth and Fanny. My will, therefore, is, that Elizabeth 
and Fanny shall have 2400/., the interest of which will be 120/. a year; and, 
when one of them dies, the other shall enjoy it all as long as she lives.” 

He next gave 300/. of the navy five per cent stock, and the 1002. which 
was out on loan, to his sister Martha Pierce ; the remaining 100/. of stock, 
in trust for another sister, Sarah Thorne ; and the 30/., to a fifth sister, 
Mary Ayling. . 

The will concluded with these words:--“ I, wish my servant, Mary 
Burton, and‘Thomas Dawson to be my two executors. 1 wish my servant 
Mary Burton to live with my sisters Elizabeth and Fanny, and to provide 
for them as she did in my lifetime, Mary Burton receiving the interest 
of the money which I leave to Elizabeth and Fanny, and laying it out to 
the best advantage for them.” 

On the other side of the same sheet of paper there was another testa- 
mentary writing, in the form of a, letter to Dawson, signed by the testa- 
tor, and dated in November 1818 :—‘‘ Dear Dawson,—I have in my will 
left you and Mary Burton my two executors. What you used to pay 
me half-yearly, you will now pay to Mary Burton, as wages for looking 
after my two poor sisters Elizabeth and Fanny. When Mary Burton is 
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too old for service, you must get Kitty Toms, or some other steady good 
sort of a person, to look after them. When Mary Burton and Elizabeth: 
and Fanny are dead, let my sister Marthahave it all.” 

The testator at his death left his five sisters named in his will, and also 
a sixth sister, him surviving. 

Dawson admitted, that, at the date of the will and at the time of the 
testator’s death, he, Dawson, was indebted to the testator in a sum of 
300/., for which he paid him interest half-yearly. 

As Fanny and Elizabeth took only a life interest in the 24002. five 
per cent stock, and as there was no express gift of the residue, the prin- 
cipal question was, whether the executor and executrix took that residue, 
including the reversionary interest in the 2400]. stock, beneficially, or as 
' trustees for the next of kin. 

Mr Temple, Mr Lovat, and Mr Lynch, for different parties in the 
cause. 

On behalf of the sisters, who were the next of kin, it was argued, that, 
though the testator had not, in express terms, called Dawson and Mary Bur- 
ton trustees, the tenor and phraseology of the will showed, that it was far 
from being his purpose to make them the principal objects of his bounty ; 
and that, in his own apprehension, he was imposing on them a labour and 
a duty, ipstead of bestowing a favour. He declares, that he sits down to 
make higAwill in favour of two of his sisters, to whom, he says, he must 
leave the bulk of his fortune; his sisters appear throughout to be the 
principal objects of his bounty. The appointment of executors is in these 
words :—‘¢ i wish my servant, Mary Burton, and T. Dawson to be my 
two executors.”? That is not the phraseology in which.a man bestows the 
bulk of his fortune ; but it is the very language in which the testator, in 
the next clause, imposes a burdensome duty on this executrix. : 

The circumstance, moreover, of the clause, in which he wishes. Mar 
Burton to be his exécutrix, being followed immediately by the words in 
which he completes the expression of the purpose he had in view, by stat- 
ing his wish that she should live with his sisters and take care of them 
and their income, shows, that the office of executrix and the superinten- 
dence of the personal comfort and of the property of his two sisters were 
identified in his mind. Therefore, when by the letter, which has been 
proved asa testamentary paper, he gives her a legacy as a remuneration 
for the discharge of the duties he had thus imposed on her, he, in effect, 
gives her a legacy for her care and trouble. Then, on the principle of 
Rachfield v. Careless, 2 P. Wms, 158; White v. Evans, 4 Ves. 21, and 
similar cases, Mary Burton becomes a trustee of the residue for the next 
of kin; and if one of two executors is a trustee, the other must be so too. 

For the plaintiff and Mary Burton, it was answered, that the express- 
ions in the will, which had been relied upon by the next of kin, indicated 
only the purpose of the testatcer to provide for his two sisters, Fanny and 
Elizabeth, and to make a complete disposition of the whole of his property: 
and the latter part of this purpose would not be accomplished, if he were 
held to have died intestate as to the beneficial interest in the residue. 
The provision for Fanny and Elizabeth was clearly only for life ; and, 
indeed, from the circumstances of their situation, and their apparent inca- 
pacity to manage their own income, the testator could not rationally have 
intended to give them more than a life-interest. There was nothing in 
the tenor or language of the will, to convert the exeeytor and executrix 
into trustees. 


CASES IN CHANCERY. : 379 


[Dawson v. Thorne.} 

‘The burden which the testator had imposed on Mary Burton, was not 
3 part of the duty ofan executrix. She might have proved the will, and 
acted as an executrix, without performing towards his sisters the services 
which the testator had requested her to perform. The benefit given to 
her by the codicil was expressly stated to be wages for those expected 
services ; and, therefore, could not be considered as given to her for her 
care and trouble in the office of executrix. 

Another point raised was, whether Mary Burton, in the event of her 
surviving Elizabeth and Fanny, would still be entitled to have the inte- 
rest of the 300/. due from Dawson, paid to her, though the services, in 
respect of which that interest was given to her, would necessarily, by 
that time, ‘be at an end. - 


July 13.—The Lorp Cuancettor. There is nothing in the frame 
or language of this will to lead me to consider, that it was the intention 
of the testator to confer merely the office, and not any beneficial interest, 
on the executor and executrix. .The only question, therefore, is, has 
any legacy been left, either to the executrix or executor, for his or her 
eare and trouble in carrying the will into effect? For there is no doubt, 
that a legacy given to an executor for his care and, trouble converts him 
into a trustee ; and where there are two executors, if one becomes a trus- 
tee, the other must be a trustee also. 

In this case the interest of a debt due from Dawson is given to Mary 
Burton, and is given to hér as wages for a particular service she was re- 
quested to perform. She had long acted as the servant of the testator’s 
two sisters; during his life she had been paid wages for her service ; 
and he was desirous that she should continue to attend upon his sisters, 
and receive wages as before. I do not think that the provision thus 
made, with respect to the interest of the debt due from Dawson, can 
be considered as a legacy given to Mary Burton for her care and trou- 
ble as executrix. That is the only circumstance, upon which an argu- 
ment could be founded for converting the executor and executrix into 
trustees for the next of kin; and, therefore, Dawson and Mary Burton 
will take the residue beneficially. 45 

It may be proper to-observe, that, after the death of Elizabeth and Fan- 
ny, Mary Burton, if she survives, will be entitled to the interest of the | 
300/. during her life ; for it is not till after the death of Mary Burton, and 
the testator’s sisters, Elizabeth and Fanny, that this sum of 300/. is to go 
over to Martha Pierce. 


, 


. Giddings v. Giddings. 
"8 Russell, 241. 


Rolls. December 1, 2, 1826. February 1, 1827.—If a tenant for life of an underlease for 
eighteen years, granted by a person who himself holds the premises so underlet, along with 
other property, under a lease for twenty-one years, purchases the interest of his immediate 
lessor, and obtains from the superior lessor a renewal of the lease thus purchased, the renewed 
Jease- is subjected, so far as regards the premises which were comprised in the underlease, to 
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the same trusts, as would have affected the underlease, if it had not been merged or had not 
expired by the effluxion of time. 

The same rule holds, though the lease at the time of the purchase was vested in a trustee upon 
trusts, under which he could not have granted a renewal of the underlease, and though the 
tenant for life outlived, by twenty-five years, the time at which the underlease would have 
expired by effluxion of time. 

A., being tenant for life of a leasehold for years, with remainder to B., after devising one estate 
to B. in tail, bequeathed to him the leasehold during his life, with remainders over, and gave 
him also the residue of his real and personal property. B. took possession of the residuary 
estate; suffered a recovery of the lands devised to him in tail; acted as the absolute owner of 
the leasehold estate, and outlived the term for which the lease was granted, having previously 
acquired a new interest in the demised premises: Held, that B. elected to take under the will, 
and was bound to give effect to the devise of the leasehold in favour of the remainder-man. 


IN and before the year 1763, one Sutton held the manor, prebend, and 
parsonage of Potterne, under a lease for years granted by the bishop of 
Salisbury: a part of the premises comprised in this lease, called the Byde 
leasehold, was demised by him to James Harris for a term of twenty-one 
years: and Harris, by indenture dated the 25th of March 1763, demised 
part of the premises comprised in the Byde leasehoid, and distinguished 
by the appellation of the Byde Mill, to John Giddings for a term of eigh- 
teen years, at a yearly rent of 3/..10s. \ In 1770, and afterwards in 1777, 
John Giddings obtained from Harris renewals of his lease for terms of 
eighteen years. None of the leases of the Byde Mill contained any cove- 
nant binding the lessor to grant, or the lessee to accept, a renewed lease; 
but they appeared, as well as Harris’s lease of the Byde leasehold, and 
Sutton’s immediate lease under the bishop, to have been from time to time 
renewed on payment of a fine at the end of every seven years. 

In the meantime, John Giddings, on the 4th of April 1767, had exe- 
cuted a settlement, by which he assigned his leasehold interest in the 
Byde Mill, to trustees upon trust for himself during his life, and, after his 
death, for his son John Giddings absolutely; and he covenanted, that, ih 
case any further term should be obtained in the premises, such further: 
estate should be held upon the same trusts. 

In July 1780, John Giddings the elder made his will, by which he de- 
vised “all that leasehold estate commonly known ‘by the name of the 
Byde Mill, together with its rights, privileges, and appurtenances,”’ to 
his son John Giddings during his life; with remainder over, first to his 
son Thomas Giddings, and then to his grandson Thomas Giddings, during 
their respective lives; and after the deceases of these persons, he gave the 
same to his grandson John Giddings for the residue cf his, the testator’s 
term, estate, and interest therein. The testator likewise devised an estate 
at Allington to his son John Giddings and the heirs of his body: and 
he further bequeathed the residue of his real and personal estate to him 
his heirs, executors, and administrators, and appointed him his exept 
The testator died in the same month. 

_ John Giddings, the son, entered into possession of the Byde Mill; and 
in 1784, a deed was executed, purporting to be a renewal of the lease for 
eighteen years from that time. This renewal, however, turned out to be 
of no avail; for Harris, by indentures of settlement dated the 6th and 7th 
oot October 1777, had assigned the Byde leasehold, along with other pro- 
perty, to Sir George Cornwall upon certain trusts: and, though, under the 
clauses of the settlement, the trustee had a power of sale, there was no 
power to enable any person to grant a renewed lease of any part of the 
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premises comprised in the Byde leasehold. In 1784, Sir George Cornwall 
obtained from Sutton a renewal of the lease of the Byde leasehold for a 
term of twenty-one years; and, some time afterwards, the lease was offered 
for sale. John Giddings became the purchaser: and, in exercise of the 
power of sale created by the settlement of 1777, Cornwall and Harris, by 
indenture dated the 6th of September 1788, assigned the Byde leasehold 
for the residue of the term of twenty-one years to John Giddings the son. 

After this purchase, John Giddings the son, from time to time, renew- 
ed the term in the Byde leasehold. The last of the renewals was by an 
indenture dated the 1st of April 1819, by which the immediate lessee of 
the manor, prebend, and parsonage of Potterne, under the Bishop of Salis- 
bury, in consideration of the surrender of a former lease, and the payment 
of a fine of 2727. 14s. 63d., demised the Byde leasehold to John Giddings 
for a term of twenty-one years, commencing from the preceding 26th of 
March, at the yearly rent of 54. 

Shortly afterwards, John Giddings, the son, died, having by his wili 
devised all the term and estate, which he should have th the Byde lease- 
hold at the time of his death, to his son John Giddings the defendant, 
who.also took under the will other property, which his father John Gid- 

dings had become entitled to under the residuary devise and bequest of 
John Giddings the grandfather. John Giddings, the son, had, in his life- 
time, suffered a recovery of the Allington estate; and he devised it to 
James Giddings, a brother of the defendant, and not a party to the suit. 

Thomas Giddings the son, and Thomas Giddings the grandson, died in 
the lifetime of John Giddings the son; and the present plaintiff, John Gid- 
dings the grandson, upon the death of John Giddings the son, claimed, 
under the ultimate bequest of the leasehold, contained in the will of John 
Giddings the grandfather, to be entitled to the Byde Mill for the residue 
of the existing term of twenty-one years in the Byde leasehold, subject 
to the payment of a proportion of the rent and-fine. He, by his bill, in- 
sisted that John Giddings the son, having possessed and enjoyed the All- 
ington estate, and the other property devised to him by the will of John 
Giddings the grandfather, had elected to take under that will, and there- 
fore was bound to make good the disposition, which it contained, of the 
Byde Mill; and that the defendant also, by possessing and enjoying 
property derived under the same will, became bound to give effect to the - 
devise of the Byde Mill. The prayer was, that it might be declared, that 
the lease of the 1st of April 1819, so far as it included the Byde Mill, was 
and ought to be held upon the trusts of the will of John Giddings the 
grandfather—that the defendant, upon receiving a rateable proportion of 
the fine paid on obtaining the lease, might be compelled to assign to the 
plaintiff the mill and premises, and the residue of the term therein, sub- 
ject to a just proportion of the rent reserved—that it might be declared, 
if necessary, that John Giddings the son had elected to take under the will 
of John Giddings the grandfather, and became bound to make good or 
confirm his bequest of the Byde Mill, and that the defendant had also be- 
come bound to make good and confirm that bequest—or, if the court 
should be of opinion that no definitive election had been made, then that 
the defendant might be put to his election; and that all necessary accounts 
might be taken, in order to ascertain the property given by the will of 
John Giddings the grandfather to or for the benefit of John Giddings the 
son and also the past rents, interest, and profits, and produce thereof; and 
that the defendant might be compelled to assign and transfer the same, in 
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order to indemnify the plaintiff for the disappointment of the bequest of 
the Byde Mill. 

The defendant, by his answer, insisted, that, under the settlement of 
1767, John Giddings, the son, was entitled, after the death of his father, 
to the leasehold interest in the Byde Mill absolutely ; that the devise of 
it by the will of John Giddings, the grandfather, was inoperative ; that 
John Giddings, the son, had not made any election ; and that the plain- 
tiff had no right to have put him, or to put the defendant, to elect. He 
also insisted, that the term of years in the Byde Mill had become merged 
and extinguished, when the term in the whole of the Byde leasehold was 
acquired by John Giddings, the son; that John Giddings, the son, had 
from time to time obtained renewals of the entirety of the Byde leasehold, 
by virtue of the several covenants of the immediate lessee of the bishop 
with the lessee of the Byde leasehold ; and that he was entitled to the 
Byde leasehold in his own right, and was not a trustee, as to any part of 
the premises, for the plaintiff or any other person. 

June 23; December 1, 2.—The case was argued, first before Lord 
Gifford, by Mr Heald and Mr Tinney for the plaintiff, and by Mr Sug- 
den and Mr W. H. Ludlow for the defendant : and, judgment not having 
been pronounced at the time of his lordship’s death, it was again argued 
at the Rolls, before Sir J. S. Copley, by Mr Shadwell and Mr Tinney 
for the plaintiff, and Mr Sugden and Mr J. Russell for the defendant. 

The counsel for the plaintiff contended, that, according to James v. 
Dean, 11 Ves. 383; 15 Ves. 236 ; following Taster v. Marriott, Ambl. 
668 ; Rawe v. Chichester, Ambl. 715; 1 Bro. C. C. 198. n.; and other 
cases, the settled-doctrine of the court is, that, where a tenant for life, a 
trustee, or an executor, renews a leasehold interest, the new lease is sub- 
ject to the same trusts on which the former lease was devised. If John 
Giddings the son, who was both tenant for life and executor, had taken a 
new lease of the Byde Mill, the plaintiff would unquestionably have been 
entitled to'a deeree > and what has been done, amounts, in substance, to a 
renewal of the lease of the Byde Mill, whether it be so in form or not. 
At the death of John Giddings the son, there was a leasehold interest in 
the Byde Mill existing in him: must he not, therefore, be a trustee of 
this interest for the purpose of giving effect to the devises in the will of 
. John Giddings the grandfather? What difference does it make, that this 
leasehold interest comprises other lands, besides those on which the equity 
of the plaintiff attaches, and that it exists by virtue of a lease from the 
immediate lessee of the church, and not, as formerly, by a lease from the 
tenant of that lessee? Suppose that John Giddings the son had died, after 
his purchase in 1788, and before the time when the term granted by the 
lease of 1777 would have expired, can it be doubted that his executors 
would have been compelled to grant a new lease of the Byde Mill? 

Randall v. Russell, 3 Mer. 190; and Hardman v. Johnson, 3 Mer. 
347; will probably be cited on the other side. But in those eases, the 
tenant for life of the lease acquired the reversion in fee, and not an exten- 
sion or continuation of the lease; and the decisions proceeded on the 
ground, that the fee was a totally different subject from that partial inte- 
rest on which the trusts attached. Perhaps, too, the ‘authority of these 
two cases is not altagether above suspicion. The tendency of Sir W. 
Grant’s mind was, to narrow and ¢ircumscribe pure equities, and rather 
to look to the legal effect of instruments and transactions than to control 
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them by the peculiar doctrines of thiscourt. The same habits of thought, 
which led him, in Butcher v. Butcher, 9 Ves. 382; and Bax v. Whit- 
bread, 10 Ves. 31; to adopt, on the subject of illusory appointments, a 
doctrine which Lord Eldon rejected, 16 Ves. 55, 1 Ves. and B. 79; Sug- 
den on Powers, 490—495, as inconsistent with all antecedent authorities, 
and to refuse, in James v. Dean, to sustain an equity which was after- 
wards enforced on appeal frém his-decree, would naturally incline him to 
the conclusion to which he came in Hardman v. Johnson and Randall v. 
Russell. There is the more reason for questioning the authority of the 
latter case, because the judgment rests principally on Norris v. Le Neve, 
3 Atk. 26; which, when properly examined, has no bearing on the ques- 
tion. 

If the plaintiff would be entitled to relief, in case John Giddings the 
grandfather had, at the time of his death, been absolute owner of the 
lease of the Byde Mill, it is no answer to his claim, that, by the settle- 
ment of 1767, the whole interest in the lease, subject to the life-estate of 
the grandfather, became vested in John Giddings the son, and that, there- 
fore, the grandfather had no power to devise it. By the same will which 
devised this leasehold, large benefits were given to John Giddings the 
son ; those benefits he accepted and enjoyed : part of the property, which 
he took absolutely under that will, he has given to the present defendant ; 
of the Allington estate he suffered a recovery, and devised it to James 
Giddings. Having thus elected to take under the will, he is bound to 
give effect to all the dispositions which it contains, and to relinquish every 
inconsistent right. } 

The counsel for the defendant argued, that there was no ground for 
alleging that any election had been made by John Giddings the son. In 
order to constitute election, a party must have a knowlédge of the incon- 
sistency of his different.rights, and of their respective value ; and there 
must be in his mind an intention to elect between them. Lord Beaulieu 
v. Lord Cardigan, Amb]. 333. “It seems difficult,” says Sir Thomas 
Plumer in Dillon v. Parker, 1 Swanst. 379 ; the question being, whether 
Sir Henry Parker had elected, ‘to prove all the circumstances necessary 
to constitute an election ; that Sir Henry was apprized of the necessity of 
electing ; that, knowing that he could not hold both the property to which 
he was previously entitled, and that which was given to him by his son, 
he voluntarily abandoned the former, and took the latter. That he proved 
the will of his son; and entered on the estates devised to him, is not suffi- 
cient. Did he not exercise dominion over his own estates, as if the son 
had not devised them? Taking both estates, enjoying that which was 
his own, and also that given to him by his son, how can it be said that he 
relinquishes the one and elects to take the other? Has he not rather 
elected to take both 2”? And it was there held, that-Sir Henry Parker 
had not made any election. . The observations of Sir Thomas Plumer 
apply to the present case ; and with the more strength for this reason, 
that John Giddings the son could not have been ‘required to make any 
election during his life, and it might have happened, that there never would 
exist a state of circumstances, in which he could be called upon to elect. 
He was entitled to occupy the Byde Mill during his life, and to retain 
all the benefits given him by the will ; there was no obligation on him to 
renew the lease of the Byde Mill ;. there was no certainty that a renewal 
could be obtained ; and the existing term of eighteen years would expire 
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in 1795, which was very likely to be within the limits of his own life. 
In fact, the settlements of the Harris family made it impossible to renew 
the term : the lease of the Byde Mill never was renewed ; and the term, 
which was devised by the will of John Giddings the grandfather, expired 
long before the death of John Giddings the son. To hold that a party 
has made an election, when he was not, and never might be, bound to 
elect, would be to step beyond the limits of all previous authorities ; more 
especially as}the acts, which are supposed to constitute an election, are, to 
say the least, of a most equivocal nature. John Giddings, it 1s true, suf- 
fered a recovery of the Allington estate, and acted as the absolute owner 
of it, and of the other property devised to him by the will of John Gid- 
dings the grandfather. But a party, even when bound to elect, is not, by 
suffering a recovery, considered as having made his election. Welby v. 
Welby, 2 V. and B. 200. Besides, John Giddings acted, also, as having 
‘the ¢omplete ownership of the lease of the Byde Mill : he never renewed 
the term, ‘but became the purchaser of the entirety of the Byde lease- 
hold, which he dealt with and devised as being absolutely his own. 
~The plaintiff has been aware that John Giddings the son could not be 
held: to have made an election ; and he therefore prays that the defendant 
may now be put to elect, and asks compensation out of the property 
which John Giddings, the son, took under the will of John Giddings the 
grandfather. If we are successful in contending, that, in the events which 
have happened, a case of election did not arise against John Giddings the 
son, of course those, who claim under him, cannot be required to elect. 
But it would be a waste of time to inquire, whether the plaintiff is entitled 
to this species of relief; because, supposing him entitled to it, he has not 
before the court the persons between and against whom such an equity 
must be administered. The most valuable part of the property which 
John Giddings the son took under the will of the grandfather, has been 
devised to James Giddings, who is not a party to the suit. 

If the plaintiff succeeds in making out that John Giddings either did elect 
or, in the events which happened, was bound to elect, the second question 
arises,—Wwhether the subsisting leasehold interest in the Byde leasehold, so 
far as it regards the premises comprised in the former lease of the Byde 
Mill, is subject to a trust for the plaintiff as the ultimate remainder-man 
under the will of John Giddings the grandfather ? The grounds, on which 
a renewed lease, obtained by a tenant for life, becomes subject to the trusts 
of a will disposing of the original lease(a), are—that the one is merely an 
extension or continuation of the other; that it was the situation of the party 
as tenant for life, which gave him the opportunity of acquiring the re- 
newed interest; and that, in obtaining the renewed lease, he acquired or 
defeated some right or interest of the persons in remainder. Now, neither 
is the rule itself, nor any of the grounds on which it is established applicable 
here. In all former cases, in which a renewed lease has been held to be 
subject to the trusts of the original lease, the court found an existing inter- 
est, which was the continuation of a former interest; and it merely subject- 
ed that existing interest to certain trusts. Here it must begin by creating 
a leasehold interest in the Byde Mill, apart from the other premises com- 
prised in the Byde leasehold. The subsisting leasehold interest is not a 
renewal of the lease which was devised, and,-in no sense of the words, is 
it a continuation or extension of that lease; on the contrary, it is a contin- 


(a) See the observations of Sir W. Grant in 3 Mer. 197, 198. 
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uation and extension of a lease for twenty-one years, in existence at the 
time of John Giddings’s death, which comprehended, along with other 
property, the revision of the Byde Mill, expectant on the determination of 
the term of eighteen years. The subsisting lease is held of the lessee of 
the bishop; the devised lease was held of a person who derived a partial in- 
terest under the bishop’s lessee; the one is for a term of twenty-one years, 
and is subject to a yearly rent of 5/.; the other was for a term of eighteen 
years, at a rent of 37. 10s.; and the covenants in the two leases are alto- 
gether different. 

It is the situation of a person as actual tenant, which enables him to 
obtain a renewal of his lease. For if a lessor intends to continue to de- 
mise lands belonging to him, the person, who isin possession as tenant 
will naturally have a preference. But the occupation of the Byde Mill 
did not give John Giddings the son a similar advantage in the purchase of 
the more extensive interest which was vested in his lessor. In making 
that purchase he acquired no right—defeated no interest—of the devisees 
under the grandfather’s will. He was not bound to renew the term of the 
Byde Mill, if it had been possible to do so; and the settlements of the Har- 
ris family had rendered renewal impossible, because there was no person 
who had power to demise any part of the premises comprised in the Byde 
leasehold. Ifa stranger had purchased the Byde leasehold, the remainder- 
men under the will of the grandfather could not have set up a claim'against 
him; and they lose nothing in consequence of the purchase being made by 
the tenant of the Byde Mill; for the lease, in which they had an interest, 
would have expired, by effluxion of time, in 1795. 

The court, if it holds that the existing lease of the Byde leasehold is sub- 
ject to a trust for the plaintiff, will not only step beyond the limits of de- 
cided cases, and deviate from the principle, on which the equity attaching 
upon renewed leases rests, but will act in direct opposition to two de- 
cisions of Sir William Grant. Randall v. Russell, 3 Mer. 190; and Hard- 
man v. Johnson, 3 Mer. 347, established the rule, that the immediate rever- 
sion in fee, purchased by a tenant for life of a preceding leasehold inferest, 
is not subject to the trusts on which that lease was devised; and those de- 
cisions proceeded—not on any peculiarity in the nature of a reversion in 
fee, as distinguished from a reversion for a term of years,—but simply on 
the ground, that the purchase of the reversion was not an extension or con- 
tinuation of the preceding lease, and did not defeat any right of the remain- 
der-man. Yetin Hardmany. Johnson, the reversion in fee had been vest- 
ed, before the purchase, in a corporation; so that the purchase necessarily 
took away that probability of renewal, amounting almost to a species of 
tenant right, which a lessee under a public body usually has. If, therefore, 
John Giddings the son had purchased the reversion in fee of the Byde Mill 
alone, it is clear that the plaintiff would have been without a shadow of 
claim in a court of equity; and surely a lease for a term of twenty-one 
years, comprehending, along with the reversion of the Byde Mill, various 
other lands and other hereditaments not held of the same lessor or under 
the same covenants as the Byde Mill, is a subject as totally different from 
the lease devised by John Biddings the grandfather, as the mere reversion 
in fee of the Byde Mill would have been. Suppose that the term 1n the 
Byde leasehold had been for a thousand years, instead of twenty-one years, 
must not the thousand years have been regarded, so far as the claim of the 
plaintiff is concerned, in the same light as the fee? and can there be an 
equity against the purchaser of a lease for a short term, which would not 
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have existed, if the term of years had been long? In fact, the process of 
re-creating the lease of the Byde Mill out of the reversion. in fee, would 
have been easier, than to carve it out of the Byde leasehold. What the 
plaintiff asks is the benefit of the subsisting lease, so far as it relates to the 
Byde Mill. If that be given him, what he receives is in every respect 
different from, and better than, any interest in the premises which the tes- 
tator possessed or had it in his contemplation to acquire or dispose of ; 
while, on the other hand, the reversionary interest of the owner of the 
Byde leasehold in the Byde Mill is destroyed, and he will remain bound 
by covenants which extend to the Byde Mill, after the whole of his 
interest in the Byde Mill shall have been, by the act of this court, trans- 
ferred to another person. The plaintiff may, perhaps, propose to indem- 
nify the lessee of the Byde leasehold against his covenants, so far as they 
relate to the Byde Mill; but the very necessity of an offer of indemnity 
proves, that he is demanding something very different from what was de- 
vised to him. 

Mr Shadwell, in reply. Though the trustee, under the deed of 1777, 
had no power to grant a lease, the property might have been conveyed, 
under the power of sale, to a purchaser who would have been able, and 
' might have been willing, to renew. If the lease of 1777 had been suffered 
‘to expire by effluxion of time, and the tenant for life had not acquired an 

interest in the property, the remainder-man would have been without re- 
medy, because the subject of the devise would have been exhausted. But 
that lease did not expire in 1788; it was merged by the act of the tenant 
for life; and, as he at the same time acquired a further interest in the Byde 
Mill, such interest became subject to the trusts of the testator’s will. 
Possessing the power of continuing the existence of the lease of the Byde 


Mill, he was bound in equity to exercise that power for the benefit of the 
remainder-man. 


The Masrmr of the Rotts. In 1763, and previously to that year, the 
manor, prebend, and parsonage of Potterne were held by James Sutton as 
lessee for years under the Bishop of Salisbury: in the same year, Sutton, 
by a lease which was merely a renewal of a former lease, demised a part 
of these premises, distinguished by the name of the Byde leasehold, to 
Harris for twenty-one years: and Harris, about the same time, demised 
the Byde Mill, which was part of the Byde leasehold, to John Giddings, 
the grandfather of the present plaintiff, for a term of eighteen years. All 
these leases were from time to time renewed. In 1777, Harris conveyed 
his interest in the Byde leasehold to sir George Cornwall on certain trusts; 
and, at the expiration of seven years from that time, a renewed lease was 
granted by Sutton to Cornwall. In 1780, John Giddings made his will, 
whereby he devised his interest in the Byde Mill to his son John Gid- 
dings for life; remainder to the testator’s son, Thomas Giddings, for life; 
remainder to the testator’s grandson, Thomas Giddings, for life; remainder 
to his grandson, John Giddings the plaintiff. In the same year the testa- 
tor died; and John Giddings, the son, took possession of the Byde Mill, 
and, being in possession, entered into a contract with Sir George Cornwall 
and Mr Harris for the purchase of their interest in the Byde leasehold. 
The purchase was completed; and John Giddings, the son, from time to 
time renewed the lease of the Byde leasehold, under the lessee of the 
bishop, up to 1819, when the last renewal mentioned in the pleadings took 
place. In 1820 he died, having bequeathed his interest in the Byde 
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leasehold to the defendant J ohn Giddings. After his death, Thomas the 
son and Thomas the grandson being both dead, the present plaintiff claimed 
to be entitled, under the limitations of the will of 1780, to so much of the 
Byde leasehold as had been comprised in the demise of the Byde Mill. 
He said that, substantially, the term in the Byde Mill had been renewed 
by the tenant for life, and that, where a tenant for life of a leasehold inte- 
rest renews, the renewal so obtained enures for the benefit of those in re- 
mainder. It is to enforce this claim, that the present bill is filed. 

In answer to the case thus made by the plaintiff, it was contended on 
the part of the defendant, that John Giddings, the grandfather, had no 
power to bequeath the Byde Mill. He had executed in his lifetime an 
indenture, by which that proporty was settled on himself for life, with 
remainder to John Giddings his son absolutely; and, therefore, he had no 
interest in it which he could dispose of by will. 

In reply to this it was stated, that John Giddings, the grandfather, was, 
at the time of his death, the owner of certain freehold property called the 
Allington estate, which he by the same will devised to John Giddings, the. 
son, in tail; that John Giddings, the son, entered into possession of the 
property, suffered a recovery of it, and devised it; that he had by those 
acts elected to take under the will, and it was therefore incumbent on him 
to give effect to all the dispositions contained in that instrument. And it 
was further contended, that there was other property which John Gid- 
dings the son took under that will, and which, at this moment, is actually 
held, under a title derived from him, by the present defendant; and that, 
even if John Giddings the son had not made an election to take under the 
will, the present defendant was, at all events, bound to make his election. 

I am of opinion that an election was made by John Giddings the son; 
that the settlement, made by John Giddings the grandfather, must be left 
out of the question; and that the rights of those parties must be determined 
in the same way as if no such settlement had ever existed. 

John Giddings, the son, was in possession of the Byde Mill. If he had 
merely renewed the lease of the Byde Mill, the benefit of that renewal 
would have belonged to the present plaintiff. But it is said that he did 
not renew the lease of the Byde Mill. He purchased the right of his 
lessor, and took a new lease of the Byde leasehold, which comprehended 
the Byde Mill and other property, from the immediate lessee of the Bishop 
of Salisbury. The first question then is, whether, where a tenant for life 
of a leasehold estate renews the lease, and there is comprehended in the 
renewed lease some other property in addition to the premises previously 
demised, the claim of the person in remainder will be thus defeated? In 
my opinion, the addition of other property could not have interfered with 
or impaired the rights of the persons in remainder. If John Giddings, 
the son, had taken from Mr Harris’s family, not a renewed lease of the 
Byde Mill alone, but a lease of the Byde Mili and other property, the 
person in remainder would be entitled to the benefit of that lease, so far 
as it extends to the Byde Mill. ue , 

Having now gotten rid of the circumstance, that the existing lease is a 
lease of other property, as well as of the Byde Mill, the case resolves itself 
into this;—if an under-lessee, who has only a life estate in his lease, in- 
stead of taking a renewed lease, purchases the interest of an immediate 
lessor, and obtains from the superior lessor a renewal of the lease which 
he has so purchased, will he, under such circumstances, be entitled to the 
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property absolutely? That state of things falls within the general rule; 

the mere circumstance of the lease being taken, not from the immediate 

lessor, but from a superior lessor, cannot defeat the right of a remainder- 

man; and the remainder-man will still be entitled, on the principle that a 

lease, obtained by a tenant for life, enures for the benefit of all in remain- 

der. What difference can it make in the application of that principle, 

whether the lease be taken from the immediate lessor or from a superior 

lessor? If John Giddings had obtained a renewal of the lease from the 

family of Harris, that renewal would have enured for the benefit of all 

claiming under the limitations in the grandfather’s will: here is a lease of 
the same property, which has been obtained from the lessor of Harris: how 

can the trusts, to which it is subject, be varied by the circumstance of its 

being granted by the superior lessor, without the intervention of a mesne 

tenant? . 
~ It is said there are cases in point, establishing a contrary principle: and 

Hardman v. Johnson, and Randall v. Russell, both decided by Sir W. 

Grant, have been cited in support of the assertion. If I thought those ca- 
ses established a contrary principle, I should feel myself bound by the 
decisions. But I do not think they establish a contrary principle. These 
were cases in which the reversion in fee was purchased; and there was no 
longer a leasehold interest existing. In this case, the leasehold interest 
exists in the identical premises. It therefore falls within the general prin- 
ciple. 

Fe is a satisfaction to me to know, from a note in the handwriting of the 
late Master of the Rolls, that he entertained the same opinion and on the 
same grounds. The case, he said, was not taken out of the general prin- 
ciple, by the addition of other property to the Byde Mill, nor by the cir- 
cumstance that the existing lease was obtained, not from the immediate 
reversioner of the lease of the Byde Mill, but from the superior lessor of 
the Byde leasehold. 


The following decree was drawn up:—‘‘ His honour doth declare that 
John Giddings, the son, elected to take under the will of John Giddings 
the grandfather, and thereby became bound to make good, out of his in- 
terest in the Byde Mill and in the premises held therewith under the in- 
denture of settlement of the 4th of April 1767, the bequest in the said 
will mentioned of the said Byde Mill and premises: and his honour doth 
declare that the lease of the 1st of April 1819, so far as respects the said 
Byde Mill and the premises held therewith, ought to be held upon the 
trusts of the said will; and that, upon and from the decease of John Gid- 
dings the son, the plaintiff became entitled to the benefit of the said lease 
and the residue of the subsisting term therein, so far as respects the last 
mentioned premises, subject to the payment of a rateable proportion of 
the fine paid by John Giddings the son, for the renewal of his interest in 
the said premises——regard being had, as well to the proportion in value, 
which the Byde Mill, and the premises held therewith, bear to the whole 
estate purchased by the said John Giddings the son, called the Byde 
leasehold, as also to the period of enjoyment by the said John Giddings 
the son, under such renewal, with interest at four per cent;—and subject 
also to the payment of the yearly rent of 3d. 10s., being the ancient ac- 
customed rent paid by the lessee of the Byde Mill and the premises held 
therewith: and his honour doth order and decree, that the Master in rota- 
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tion do ascertain and certify what is the amount or proportion of the fine 
or fines paid by the said John Giddings the son, in respect of the Byde 
Mill and the premises held therewith, for the number of years subsisting 
and unexpired in the said Byde leasehold and premises at the time of his 
decease; and that it be referred to the said Master to compute compound(a) 
interest at four per cent, of such proportion of fine or fines, from the times 
of the several payments thereof up to the death of John Giddings the son, 
for which purpose the Master is to make yearly rests: and it is ordered 
that the Master do ascertain and certify the balance of such principal and 
interest at the death of John Giddings the son, and compute interest on 
such balance at the like rate, from the death of John Giddings the son, up 
to the date of his report: and it is ordered that the Master take an account 
of the rents and profits of the said Byde Mill and the premises heretofore 
held therewith, from the decease of John Giddings the son, up to the time 
of his report: and it is referred to the said Master to approve of a proper 
assignment, to be executed by the defendant to the plaintiff, of the subsis- 
ting term and interest, under the lease of the 1st of April 1819, in the 
Byde Mill estate and premises, and to approve of a proper deed of indem- 
nity to be executed by the said plaintiff against the payment of the yearly 
rent of 3/7. 10s., and the performance of the covenants contained in the 
last mentioned lease, so far as respects the said Byde Mill, and the pre- 
mises last mentioned, if required by the said defendant.”’ 
The costs of the suit were reserved. 
Reg. Lib. 1826, A. 1304. 


A petition of appeal was prepared; the parties then entered into a com- 
promise, and the appeal was abandoned. 


Gozna v. The Alderman and Burgesses of Grantham. 
3 Russell, 261. 


Rolls.—February 22, 1827.—Decree against a corporation to grant a new lease according to a 
covenant for perpetual renewal, though the whole of the reserved rent had been for many 
years applied uniformly to one charitable purpose. 


IN 1710, the corporation of Grantham, in consideration of upwards of 
80/., granted a lease of two messuages for a term of twenty-one years, at 
a yearly rent of 4/.; and they covenanted to grant at all times and for ever, 
new leases for a like term and at the same rent, on payment of a fine of 
five shillings. The lease had been renewed from time to time until the 
year 1814; and the bill was filed by the person entitled to the benefit of 
the covenant, in order to compel the corporation to grant a renewed 
lease. 

The defence made by the corporation was, that the property had been 
devised to them on charitable trusts, and that the covenant for perpetual 
renewal was a breach of trust. 


(a) See Nightingale v. Lawson, t Bro. C. C. 440. 
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The only evidence of the premises being subject to a charitable trust 
was, that the 4/. of yearly rent had been long applied in purchasing four 
blue coats for four poor men of the town of Grantham. This application 
of the money was traced back as far as the year 1769. 

Mr Horne and Mr Whitmarsh, for the plaintiff. : 

Mr Shadwell and Mr Koe, for the defendants, argued, that, if the 
rents, so far back as the application of them could be clearly traced, had 
been applied uniformly to one and the same charitable purpose, it must be 
presumed that they always had been so expended; that an uniform appli- 
cation of the rents to one charitable purpose, was sufficient evidence that 
the property had been originally consecrated to charity; and, therefore, 
that the covenant to renew was a breach of trust, and would not be sustained 
in a court of equity. 

The Master of the Rolls thought, that the evidence did not entitle him 
to presume, that the property was held in trust for a charity in 1710; and 
he, therefore, gave the plaintiff a decree for the renewal of the lease, with 
costs.. 


Brown v. Temperley. 
3 Russell, 263. 


Rolls.—March 2, 1827.—A testator devises the residue of his real and personal estate to such of 
his children as shall attain twenty-one, or marry under that age with consent. All the chil- 
dren are entitled, although their interests are contingent, to have allowances, out of the resi- 
due, for their maintenance during their minorities. 


NICHOLAS TEMPERLEY, by his will, gave and devised, subject to 
the payment of his debts and legacies, ‘all his freehold, copyhold, and 
leasehold estates; and also all other his estate and effects” to trustees, 
their heirs, executors, and administrators, upon trust, ‘¢for such one or 
more of his children as should live to attain the age of twenty-one years; 
or should marry under that age with the consent of his, her, or their 
guardian.” 

The testator left six children, who were all under age. There was a 
small residue of the personal estate, after payment of the debts and legacies: 
the real estate yielded upwards of 400/. a year. 

The Master had reported, that there was at present no fund applicable to 
the maintenance of the children. 

The ground, on which he had come to this conclusion, was, that none 


of the children had a vested interest in any portion of the residuary estate, . 


and that the devises to them were, as yet, wholly contingent. 

The only question was, whether the court could allow maintenance 
to the children out of the residuary fund, before their interests became 
vested ? 

On the one hand it was said, that, even if the court could so deal with 
a contingent legacy, or with a contingent interest in a residue consisting 


merely of personalty, it could not apply to the maintenance of the legatees, . 


or, at least, of such of them as were younger children, the rents and pro- 
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fits of lands, in which they at present had not, and perhaps never might 
have any interest. (a) 

On the other hand, Incledon v. Northcote, 3 Atk. 433, 438, was cited, 
where a testator devised his real estate, and the residue of his personalty, 


(a) M’Dermott v. Kealy. 


Jan. 1826.—An allowance out of a residue, which was directed to be accumulated, made for 
the support of a legatee, in the interval between the time when the legatee attained his full 
age, and the time fixed for the distribution of the accumulated fund. 


Bryan M’Dermott, by his will, gave the residue of his real and personal estate to trustees, 
who were also his executors, upon trust to pay annuities to his widow, and to his son John 
M’Dermott and his daughter Anna Ayers, and, after payment of these annuities, to lay out the 
residue of the rents and produce of his estate to accumulate until the death of his widow, son, 
and daughter ; and he directed that, immediately after the death of his widow, son, and daugh- 
ter, and the survivor of them, his trustees, or the survivors or survivor, or the heirs, executors, 
administrators, or assigns of such survivor, should make sale and dispose of all his freehold, 
leasehold, and copyhold estates, the stocks and funds which should be then invested and stand- 
ing in or upon government securities, and all other his securities for money and personal estate, 
and should pay and divide the proceeds, share and share alike, between and amongst all and 
every of his grandchildren, the children of his son and daughter, John M’Dermott and Anna 
Ayers, when his said grandchildren should respectively attain his, her, or their respective age or 
ages of twenty-one years ; and in case there should be only one such grandchild, he gave the 
whole of the said property to such only grandchild. He then declared it to be his intention, 
that his grandchildren should take their shares, not in right of their father or mother, but by their 
own right, and according to the number of all his grandchildren who should live to attain their 
ages of twenty-one years: and in case any of his grandchildren, who should happen to be liv- 
ing at the death of the survivor of the widow; son, and daughter, should afterwards die under 
the age of twenty-one years, the share of such child or children was to be divided amongst the 
survivors or survivor of all his grandchildren equally, and be paid to them at the time when their 
original shares should be payable. The testator further directed, that, in case his son and daugh- 
ter, or either of them, should happen to die, leaving any child or children under the age of 
twenty-one years, his trustees and executors should, out of the surplus rents and profits, interest 
and dividends, of his real and personal estate, after payment of the before-mentioned annuities, 
maintain and educate, in a decent and respectable manner, all and every such child or children 
of his son or daughter, and should place them out in the world in a suitable and proper situation, 
and should be at liberty te pay any such reasonable premium or sum of money, as an appren- 
tice fee, for all or any the said child or children, as his trustees should think fit. The trustees 
were also empowered to pay, during the lifetime of his son, John M’Dermott, and, upon his 
son’s application, a premium or apprentice fee, not exceeding 1001., on the apprenticing of any 
of the sons of John M’Dermott, when they shculd be of a proper age to be put out in the world; 
and no part of the moneys so expended upon all or any such child or children, was to be after- 
wards charged against or deducted from his, her, or their shares or share of the residue. 

The testator died in 1814, leaving his’ widow, son, and daughter him surviving. The son 
died in 1816, leaving three children all under age. Elizabeth, the eldest of these children, had 
100/. a-‘year allowed her for maintenance during her minority ; and, having now attained her 
age of twenty-one years, she presented a petition, praying that the same allowance might be 
continued to her. 

The widow of the testator was dead; Mrs Ayers, who was now forty-three years of age, had 
eight children living: and 1007. was considerably less than an eleventh part of the annual in- 
come of the residuary property. 

Mr Lovat, in support of the petition. Mr Hart, contra. 

_ The Vice-Chancellor was of opinion, that the petitioner was entitled to an allowance for her 
: support, from the time she attained twenty-one until the time for the distribution of the fund 
should arrive; and an order was made according to the prayer of the petition. 
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upon trust to raise 5000. for such of his children as should attain twenty- 

one; andit was held that the children wereentitled to interest on their shares 

for their maintenance during their minority. In this respect there could | 

‘be no difference in principle between a bequest of a sum of money charged | 

on land, and a devise of the land. ‘ 

The Master of the Rolls was of opinion, on the authority of that case, 
that the children were entitled to maintenance out of the residuary estate, | 
both for the past time and for the time to come. Mole v. Mole, 1 Dic. 310. 
Ellis v. Ellis, 1 Sch. & Lef. 6. 


¢¢ His Honour doth declare that John Temperley, Georgiana Temperley, 
&c., infants, the only lawful children of Nicholas Temperley deceased, are 
entitled to be allowed for their maintenance and education, both for the 
time past and to come, out of the income of their expectant fortunes. % 
Reg. Lib. 1826, A. 840. 


Philipps v. Const. 
3 Russell, 267. 


_ Rolls. — March 8, 1827.—It is not necessary, under the 17 Geo. III. 
-¢. 26, that the memorial of an annuity should contain the christian names _ 
of the attesting witnesses at full length: and the memorial is sufficient, if — 
it states them as they appear signed to the attestation of the deed. 


Malpas v. Ackland. 


3 Russell, 273. 


Rolls.—March 9, 1827.—A. made a voluntary surrender of copyholds to « trustee upon trust 
for F. during her life, and, if at her death she left children who attained twenty-one, upor 
trust to sell and divide the money among them; but if that event did not take place, upon 
trust for A. in fee: afterwards, by a deed, reciting that the trustee was seised of the premises 
upon trust for F. and her husband and A., the trustee, and F. and her husband, and A. con- 
curred in demising the premises, for a valuable consideration, to G. for a long term of years: 
Held, that the lessee was to be considered as having notice of the trust for the benefit of the 
children of F., and that the lease was void as against them. 

Where a bill was filed against the devisee of the lease, praying that the lease might be declared 
void, and the defendant insisted that, if the lease was set aside, the plaintiffs ought to repay 
the moneys expended by his devisor-in the improvement of ihe premises, the executor of the 
devisor, who had assented to the devise of the lease, was not a necessary party to the suit. 


MARY COLMAN, by her will dated the 21st of December 1762, de- 
vised all her hereditaments at Hammersmith to John Hannam and his 
heirs, upon trust to pay the rents to Susannah Ford during her life, for 
her separate use, and if there should be children of Susannah Ford, who 
should attain twenty-one and be living at Susannah’s decease, the testa~ 
trix directed that the hereditaments should be sold and the money divided 


> 
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among them: but if there were no such children, she devised the premises 
to her son George Colman in fee. 

The premises at| Hammersmith were copyhold, and consisted princi- 
pally of houses. The testatrix died in May 1767, without having surren- 


dered them to the use of her will; but, in order to give effect to her de- hy 
vise, George Colman shortly afterwards surrendered the copyholds to + 
Hannam and his heirs, upon trust for the purposes declared in the last will 


of Mary Colman. 

Subsequently the legal estate in the premises descended to Henry Han- 
nam; and Susannah Ford intermarried with William Malpas. 

By an indenture dated the 10th of November 1784, and made between 
Henry Hannam of the first part, William Malpas and Susannah his wife, 
and George Colman of the second part, and James Gomme of the third 
part (which recited that John Hannam was, at the time of his decease, 
seised to him and his heirs of the above-mentioned copyhold premises, 
<‘upon trust for the use and behoof of William Malpas and: Susannah his 

_ wife, and George Colman, for such estates in possession, reversion or re- 
_ mainder as they became entitled to after the decease of Mary Colman, and 
that the trust had devolved on Henry Hannam’’), it was witnessed, that, 
in consideration of the surrender of two subsisting leases, and of 300J. 
agreed to be laid out by Gomme in improvements, Hannam, Malpas and 
his wife, and Colman, demised the copyhold premises to Gomme for a 
term of twenty-one years. James Gomme devised them to his son John, he 
and John Gomme subsequently devised them to Ackland. a ies 
_ In October 1823, Susannah Malpas died, leaving fourchildren, who h a He 
attained twenty-one; and, in the following year, they filed their bill against a 
Ackland, charging that the recitals in the lease of 1784 were in them- 
selves sufficient notice to James Gomme, that the lessors could not make 
a valid lease for sixty-one years. The prayer was, that the lease mightbe’ ° 
declared fraudulent and void as against the plaintiffs; that possession of 
the premises might be delivered up; and that the defendant might account 
for the profits from the death of Susannah Malpas. " 

The defendant insisted that James Gomme had purchased the lease for 
a valuable consideration, without notice that any person, except the par- 
ties to the indenture of demise, had any interest in the premises; that, on 
the faith of its validity, he had expended a sum much exceeding 3002. in 
rebuilding and repairing the houses; and that if the lease should be de- 
elared invalid, the money expended on the premises by James Gomme and 
John Gomme ought to be repaid to the defendant. 

Mr Sugden and Mr Longley, for the plaintiffs, argued, that the recitals 
in the deed of 1784 were notice to James Gomme of the trusts affecting 
the property, which, therefore, in the hands of him and all claiming as 
volunteers under him, remained subject to those trusts. Daniels v. Davi- 
son, 16 Ves. 249. 

Mr Pepys and Mr Seymour, for the defendants. The recitals in the 
deed of 1784 gave Gomme notice only of the trusts for the benefit of 
George Malpas and Susannah his wife, and George Colman; and as the 
trustee, who had the legal estate, and all the persons, who were stated to 
have any beneficial interest, concurred in the conveyance, the purchaser 
had no inducement to push inquiry further. There was nothing to awaken 
‘a suspicion that the present plaintiffs, or any other person not named or 
referred to in the recitals, had an interest in the property. The notice of 
the existence of a trust for A. cannot impose on a purchaser an obligation 
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to inquire whether there is not alsota trust for B. No case can be cited, 
in which a purchaser for valuable eonsideration has been held bound by 
constructive notice im consequence of such a recital as occurs here. 

Even if James Gomme had notice, he is a purchaser for valuable con- 
sideration from George Colman, and the plaintiffs have no title, except 
under the voluntary surrender by George Colman; for his mother’s devise 
was altogether inoperative. Here then is one party claiming under a 
voluntary settlement, and the other party is a subsequent purchaser for 
valuable consideration from the settlor: and it is now settled, that, accord- 
ing to the true construction of the 27 Eliz. c. 4, a voluntary conveyance 
is void against a subsequent purchaser for valuable consideration, though 
with notice of the prior deed. Otley v. Manning, 9 Hast, 59; Pulvertoft 
v. Pulvertoft, 18 Ves. 84; Buckle v. Mitchell, 18 Ves.*100. 

Mr Sugden in reply. In Otley v. Manning, and the other cases of 
that class, the purchaser claimed against the voluntary conveyance, and 
it was the object of the grantor to defeat the settlement. Here the pur- 
chaser claims wnder the surrender of George Colman, who is a party to 
the conveyance only in respect of the beneficial interest which he took 
under that surrender: and that conveyance affirms the voluntary surrender, 
by recognising the trusts on which it was made. 

If a man has before him what ought to put him on fair inquiry, and he 
does not inquire, the knowledge of all that he might have learned by such 
inquiry must be imputed to him. The recitals in the deed of 1784 made 

it the duty of Gomme to inquire what were the specific trusts affecting the 
legal estate of Hannam; and that inquiry would necessarily have led him 
_ to a knowledge of the rights of Mrs Malpas’s children. “4 

The Master of the Rouus was of opinion, that the 27 Eliz. ec. 4, an 
the cases decided on it, had no application to the facts which existed here; 
» that the circumstances were such as to have rendered it incumbent on 
James Gomme to have made further inquiry; that he must be considered 
as having had notice of the title of Mrs Malpas’s children; and, therefore, 
that the decree ought to be according to the prayer of the bill. 


A preliminary objection had been taken for want of parties. 

The plaintiffs, it was said, if they succeeded, would, or at least might, 
have to repay the sums which were alleged to have been expended by 
James Gomme and John Gomme in the improvement of the premises; 
the personal representatives of those gentlemen would be the persons to 
receive the repayments, and they were not, parties to the suit. 

It was answered, that the executors of those gentlemen had respectively 
assented to the devise of the leasehold, and that, as a devisee of a leasehold, 
the executor having assented to the devise, was entitled to all the interest 
of the devisor in the premises, the defendant, if he could not sustain the 
lease, was the person who alone would have a right to receive any sum 
that might be due from the plaintiffs in respect of the money-expended on 
the premises. 

The Masrzr of the Rorxs overruled the objection. 
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Abdy v. Gordon. 


3 Russell, 278. 


Rolls.—March 20, 1827, June 1828.—A testator, being absolute owner of some copyholds, of 
which he had been admitted tenant, and having the legal fee of other copyholds holden of the 
same manor, to which he had not been admitted, but subject to trusts, under which he wasin 
equity only tenant for life, with remainder to his son in tail, remainder to himself in fee, ‘sur- 
rendered to the use of his will all his copyholds, holden of that manor, or which he was seised 
of, or entitled to, either in possession, reversion, remainder, or expectancy: he was subsequently 
admitted tenant of all the copyholds which were subject to the trust, except the moiety of one 
tenement, and afterwards made a will, devising all his hereditaments, freehold and copyhold, 

_ in possession, reversion, remainder, or expectancy, to trustees and their heirs, upon trust for his 

"son for life, with remainders over: Held, that the surrender and the will passed both the legal 
and beneficial interestin all the copyholds upon which the surrender operated, including those 
of which the devisor was in equity only tenant for life, and that the son was bound to elect 
whether he would give effect to this general devise, or would insist upon the benefit of the 
equitable estate tail, which he took under the old trusts, to which some of the copyholds were 


subject. 
' 


JAMES GORDON, being seised in fee of some copyholds holden of 
the manor of Much Hadham, and, among others, of a tenement called 
Palmers, all of which he had surrendered to the use of his will, devised all 
his freehold and copyhold tenements and hereditaments to trustees and their 
Heirs, to the use of them and their heirs, in trust for the testator’s nephew, 
James Brebner the elder, for his life; with remainder in trust for James 
Brebner the younger, the son of the nephew, for life; with remainder to 
the first and other sons of James Brebner the younger, severally and suc- 
cessively, in tail male; with remainders over, and the ultimate reversion 
to his own right heirs: and he directed the residue of his personal estate 
to be laid out in the purchase of fee simple, copyhold or leasehold estates, 
which, when purchased, were to be settled to the same: uses. 

James Gordon died in 1768, leaving James Brebner the elder one of his 
two co-heirs, who took the surname of Gordon, :and entered into possess- 
ion of the devised copyholds. The trustees under the will contracted with 
him for the purchase of certain copyholds, leaseholds, and -freeholds, in 
Much Hadham, of which he was the proprietor: the purchase-money was 
paid out of the personal estate of the testator; and, by indentures of lease and 
release, dated the 26th and 27th of November 1779, James Gordon (for- 
merly Brebner) conveyed to the surviving trustees, Lord Adam Gordon 
and Henry Wilmot, and their heirs, the freeholds and leaseholds for lives; 
and he covenanted to surrender the copyholds to them and their heirs, to 
hold all the said tenements and hereditaments upon the trusts of the will. 
No surrender was made in pursuance of this covenant. _ 

In 1789, previous to and in contemplation of the marriage of James Gor- 
don (formerly Brebner) the younger with Harriet Whitbread, James Gor- 
don the elder, by indenture dated the 9th of July, conveyed certain estates 
to trustees upon trust, after the marriage, to secure a jointure of 1500/. a 
year to his son’s intended wife, and subject thereto, to himself for life; 
remainder to trustees to preserve contingent remainders; remainder to the 


fo) a . 
first and other sons of the marriage in tail male; with remainders over, the 
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last of which was to the settlor James Gordon in fee. And he covenanted 
to surrender certain copyholds, which he then held in fee of the manor of 
Much Hadham, to the use of the trustees and their heirs, upon the same 
trusts. This covenant he never performed. 

In 1807, James Gordon the elder died, leaving James Gordon the younger 
his only son and customary heir. As the trustees of the will, though admitted 
to the other devised copyholds, had not been admitted tenants of Palmers 
tenement, and as the copyholds, comprised in the covenants contained in 
the conveyance of 1779 and in the settlement of 1789, had not been sur- 
rendered; the legal estate of a moiety of Palmers tenement, and of the whole 
of the copyholds affected by these covenants, descended to James Gordon 
the younger. There were, likewise, other copyholds holden of the same 
manor, which had been acquired by the father after the execution of the 
deed of 1789, and to which, on his death, the son became entitled as cus- 
tomary heir. James Gordon the younger was admitted tenant of the last 
mentioned copyholds on the 22d of April 1808. On the 13th of July 1808, 
he surrendered into the hands of the lord all his copyhold estates holden 
of the manor of Much Hadham, or which he was seised of, interested in, 
or entitled to, either in possession, reversion, remainder, or expectancy, 
to the use of his will, made or to be made in writing; and, on the 7th of 
April 1809, he was, as heir of his father, admitted tenant of the copyholds 
comprised in the deeds of 1779 and 1789, to hold the same to him and his 
heirs according to the custom. 

James Gordon the younger, by his will dated the 30th of May 1818, 
devised all his manors, messuages, lands, tenements, and hereditaments, 
freehold and copyhold, in possession, reversion, remainder, or expectancy, 
to trustees and their heirs, upon trust for his son James Adam Gordon for 
his life; remainder to trustees to preserve contingent remainders; remain- 
der to the first and other sons of James Adam Gordon severally and suc- 
cessively in tail male; remainder to Lady Abdy for her life; remainder to 
her son, Sir William Abdy, for his life; remainder to his first and other 
sons, severally and successively, in tail male; remainder.to all and every 
the daughters of James Adam Gordon and Lady Abdy, and to their heirs 
and assigns, as tenants in common. 

James Gordon the younger died in 1822, leaving James Adam Gordon 
his only son and customary heir. Neither he nor Sir William Abdy 
had any children ; so that there was no person in esse, who was entitled 
to an estate tail under the limitations of the will. Lady Abdy, the mother 
of Sir William, had two daughters, who, on the failure of the estates tail, 
took the fee under the ultimate devise. 

James Adam Gordon, after his father’s! death, insisted, that, under the 
will of the first testator, he was tenant in tail of the copyholds thereby 
devised, and of the copyholds purchased in 1779 with part of the testa- 
tor’s personal estate, and that, under the marriage-settlement of 1789, he 
was likewise tenant in tail of the copyholds on which that deed Ope- 
Bese and he proceeded to acquire the absolute interest by barring the 
entails. 

On the other hand, Lady Abdy, her son Sir William Abdy, and her 
two daughters, with their husbands, ‘contended, that one moiety of the 
tenement called Palmers, and the copyholds comprised in the indentures 
of 1779 and 1789, having been duly surrendered by James Gordon the 
younger to the use of his will, were comprised, or intended to be com- 
prised, in the general devise made by his will; and that James Adam 
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Gordon was bound to elect either to give full effect to such general devise, 
or, if he should claim the copyholds by any title paramount to the testa- 
tor’s or in opposition to the will, to relinquish all benefit and advantage 
under his father’s devises and bequests: and they filed’ their bill, praying 
that he might be put to his election, 

James Adam Gordon, by his answer, submitted, that none of the copy- 
holds in question, but only those copyholds, of which James Gordon the 
younger was seised in fee both at law and in equity, passed by the sur- 
render to the use of his will. 

When the cause came to a hearing, a decree was made, with the ac- 


quiescence of all parties, directing a case for. the opinion of the court of. 


king’s bench; and the question was, ‘¢ did the legal estate in fee of any, 
and if so, of which of the copyholds, pass by the surrender of the 13th of 
July 1808, and the will of James Gordon the younger, dated the 13th of 
May 1818?” After the case had been set down for argument, the coun- 
sel of James Adam Gordon admitted, that it was so clear that the legal 
estate in fee of ail the copyholds passed by the surrender and the will, 
that the point did not admit of argument. The case was, therefore, with- 
drawn, and a petition of re-hearing presented. 

Mr Shadwell and Mr Purvis,*for the plaintiffs. James Gordon the 
younger had been admitted to the copyholds comprised in the conveyance 
of 1779 and the settlement of 1789; and as to Palmers tenement, 
though no person had been admitted tenant since the death of the original 
testator, the fee of a moiety of it had descended to him as customary heir 
of one of two customary co-heirs. An heir, taking copyhold lands by 
descent, is tenant prior to admission, and may, before admission, surren- 
der to the use of his will., The surrender, therefore, of all the copyholds, 
of which he was seised or in which he was interested, to the use of his 
will, must at law pass the copyholds, which were subject to the trusts of 
the original testator’s will, or of the conveyance of 1779, or of the settle- 
ment of 1789; and the legal operation of the will must be equally exten- 
sive. These copyholds, therefore, are subjected to the trusts of the will; 
and there is no reason for supposing that the testator’s intention was dif- 
ferent. He had not only the immediate legal fee, but also the ultimate 
equitable fee. There is not a pretext for saying that his reversionary 
equitable fee does not pass by the will; and if the will passes the whole 
legal fee, and the ultimate equitable fee, nothing can be more improbable 
than that the testator should not have intended the immediate possession 
to pass. James Adam Gordon is, therefore, bound to elect between the 
benefits given him by the will, and the copyholds devised by the will, 
which he may claim by a paramount equitable title. 

The following authorities were cited: 4 Co. Rep. 22 b. 29 b.; Williams 
v. Lord Lonsdale,- 3 Ves. 754; The King v. Sir Francis Willes, 3 B. 
and A.’ 510; The King v. The Brewers’ Company, 3 B. and C. 172; 
The King v. The Lord of Bonsall, 3 B. and C. 173; Roe v. Griffiths, 1 
Bl. 605, 4 Burr. 1952; Welby v. Welby, 2 V. and B. 187; Wall v. 
Bright, 1 Jac. and Walk. 494. 

Mr Preston, contra. The question is simply, whether, upon this will, 
an intention is manifested to devise copyholds, of which the legal fee was 
in the testator merely as a trustee for others in tail after his own death, 
and ultimately for himself and his heirs? He had copyholds of which 
he was absolute owner both in law and equity ; and the nature of the 
limitations in the will tends to show, that he meant to devise those copy- 
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holds only, of which he had the complete ownership. It may be ad- 
mitted further, that he méant his reversionary equitable fee to pass ; for 
he has devised all his copyholds in possession, reversion, remainder, or 
expectancy: but thdse words will be nugatory if we impute to him a pur- 
pose to give the whole fee, where all the equitable interest, which he had 
to dispose of, was a reversion expectant on estates tail. Why did he use 
the word “reversion,” if he did not mean to give, merely as a reversion 
and not as an immediate fee, such of his interests as in equity were not 
more than reversions? Every word of this will may have full effect, 
without ascribing to the testator an intention to devise any thing except 
what was his own, and what he had both at law and in equity a complete 
power to dispose of. Why, then, should we ascribe to him an intention 
of devising the immediate possession of lands, which in equity did not be- 
long to him?  Welby v. Welby, 2 V. and B.187. Lord Braybrooke v. 
Inskip, 8 Ves. 417, 437; Judd v. Pratt, 15 Ves. 390. 


June 1828.—Judgment was not pronounced in court ; but the registrar 
transmitted tc the parties the following intimation : 

«¢ The Lord Chancellor is of opinion, that under the circumstances the 
beneficial interest passed by the will of Mr Gordon’s father, and that, 
therefore, the plaintiff, Mr J. A. Gordon, should be put to his election.’’ 


The decree contained the following declarations :—“ It being admitted 
that the legal estate in fee of all the said testator’s copyhold estates passed 
by his surrender and will, his Lordship doth declare, that the beneficial 
interest in such estates did, according to his will, also pass thereby; and 
that the defendant James Adam Gordon is therefore bound to elect, whe- 
ther he will abide by and give full effect to the general devise made by 
the will and codicil of the 8th day of October 1819; and, the said defend- 
ant James Adam Gordon, by his counsel, now electing to abide by the 
said will and codicil, his Lordship doth declare, that the said moiety, or 
half-part of the said copyhold tenement, called Palmers, and the lands 
thereto belonging, and the entirety of the copyhold and customary here- 
ditaments and premises mentioned and comprised in the indentures of 
the 26th and 27th of November 1779, and the 9th of July 1789, without 
prejudice to the claims of Harriet Gordon, in respect of her annuity or 
jointure, are subject to the uses and trusts of the said will: and his lord- 
ship doth declare, that the defendant James Adam Gordon do make and 
execute all such securities and other assurances, and do and perform all 
such acts, deeds, matters, and things as may be necessary to vest the said 
hereditaments and premises absolutely in the plaintiff George Caldwell, 
and the defendants John Fallowfield Scott and Thomas Fellows, as such 
trustees of the will of the said James Gordon, deceased, without preju- 
dice as aforesaid.” 


MEMORANDUM. 


On the first day of Easter term (2d of May) 1827, Lord Lyndhurst took 
the oaths, and commenced his sittings, as Lord High Chancellor; and, on 
the same day, Sir Anthony Hart took his seat as Vice-Chancellor. 
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In the following week, Sir John Leach, Master of the Rolls, commenced 
his sittings. ; 


Livesey v. Livesey. 
3 Russell, 287. 


May 4, October 30, 1827.—A testator gave his property, after, the death of his wife, to trustees, 
on trust to pay the interest and profits to his two daughters J. and E., to their separate use, 
with a direction to pay to and apply for the benefit of A., the son of E., 200J, annually, when 
he attained the age of twenty-one years, and before that period, such part of the 200/. be- 
queathed to him, as might be judged proper; he then gave his daughters power to dispose of 
the principal by will to their children or grandchildren respectively, “ except that proportion 
of principal given to E., and from which the interest is to arise.to my grandson, viz. 40001., 
which sum shall be my grandson’s property ;”’ and, in case either of the daughters died with- 
out issue, he limited her share of the fund over to the other daughter, her children or grand- 
children: 

Held, that A. was not entitled to the annuity, till he attained twenty-one; nor to the 40001, till 
the death of his mother ; ‘ 

A. having attained twenty-one, and died in his mother’s lifetime: Held, that the annuity ceased 
upon his death, and that the 4000/. never vested in him. 

The executrix having, in mistake, made payments to A. in respect of his annuity for two years 
before he attained twenty-one, was entitled to retain them out of the future payments of the 
annuity. 

An order, authorizing her to retain them, and made upon petition, after the decree had been 
passed and entered, is regular. 


JAMES WORTHINGTON, by his last will, devised and bequeathed 
to his wife Jane Worthington all his estates, real and personal, ‘subject 
to the following trusts and conditions.”” Then the will, after giving some 
directions, which it is not material to mention, proceeded in the following 
words:—“I also will and direct that my wife shall pay unto each of my 
daughters, Jane and Eliza, 200/. annually, by two equal half-yearly pay- 
ments, out of the interest arising from my fortune. After my wife’s 
death,. 1 vest my property in trust, not already disposed of, to my brother- 
in-law, Mr John Armstrong, and Mr William Clark, for them to place 
out at interest on the best mortgage securities that may be had, or in the 
purchase of an estate or estates, with the consent of my daughters; and 
that my said daughters shall receive the annual interest or profits, share 
and share alike, which shall not be subject to the control or debts of their 
husbands, but to their receipts only. And my will and mind is, that my 
trustees shall pay to and apply for the benefit of my grandson, Edmund 
Worthington Livesey, the sum of 200/. annually, when he attains the age 
of twenty-one years, and before that period such part as may be judged 
proper out of the 200/. bequeathed to him, so as to give him a good edu- 
cation; being desirous that he may be brought up in a judicious manner, 
to give him a degree of respectability in society equal to his family and 
fortune, which have always supported honourable and useful characters in 
life. As to the principal, my mind is, that my said daughters, Jane and 
Eliza, shall have full power to dispose of it in such proportions as they by 
will shall direct, to their children or grandchildren respectively, except 
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that proportion of principal given to Eliza, and from which the interest is 
to arise to my grandson, viz. 4000/., which sum shall be my grand- 
son’s property; but in case cither of them should die without having law- 
ful issue, then my will is, that the fortune of her so dying shall revert 
to and become the property of the surviving one, her children, or grand- 
children, to be disposed of to them in such proportions as the one depart- 
ing this life shall will and direct; and she shall also have the power of be- 
queathing unto her husband, provided she leaves one, 100/. per annum 
as an annuity, to be issuing from and out of the moiety so disposed of; 
which moiety is to be subject to the restriction, limitation, and distribu- 
tion aforesaid.”’ 

The testator died in 1800, leaving his widow and his two daughters, 
Jane and Eliza, him surviving. The widow died in July 1815. Edmund 
Worthington Livesey, who was the eldest san of Eliza, attained his full 
age in August 1817, up to which time no part of the testator’s estate had 
been applied towards his maintenance or education. 

In November 1817, a bill was filed by Jane Livesey, the daughter and 
personal representative of the testator, and by her husband, in order to 
have the rights of the parties under the will declared. 

Edmund Worthington Livesey insisted by his answer, that he was en- 
titled to the annuity of 200/. from the time of the testator’s death, and 
that, on his attaining twenty-one, the testator’s widow being then dead,. 
the 4000/. became payable to him. 

The other defendants submitted, that the annuity did not commence, 
till Edmund Worthington Livesey attained the age of twenty-one, or at 
all events, till the death of the testator’s widow. 

On the 19th of November 1821, the cause was heard before the Master 
of the Rolls, and a decree was pronounced. 

The plaintiffs, conceiving that HKdmund Worthington Livesey was en- 
titled to the annuity for the two years which elapsed between the death of 
the testator’s widow and his attaining the age of twenty-one, had paid it to 
him, and had deducted 400/. out of that moiety of the interest which was 
payable to Eliza, At the hearing, however, the Master cf the Rolls de- 
clared it to be his opinion, that the annuity did not commence till Edmund 
attained twenty-one; and, upon this, Eliza, after judgment was pronounced, 
but before the decree was drawn up, presented a petition, praying that a 
direction might be added for the payment to her of the 400/., which had 
been thus withheld. 

By the decree, as added to by the order made on this petition, it was 
declared, that the clear residue of the testator’s estate, after the decease of 
his widow, became vested in his trustees and executors, upon trust to pay 
the interest to the testator’s daughters in moieties during their respective 
lives, for their separate use, subject to a deduction, out of the interest 
payable to Eliza, of 200/. per annum to Edmund Worthington Livesey, 
upon his attaining the age of twenty-one years, and to commence from that 
time, and not before; that the 4000/., bequeathed to Edmund Worthington 
Livesey, was payable, upon the decease of Eliza Livesey, out of the moiety 
bequeathed for the benefit of her and her children, upon the terms and ac- 
cording to the directions of the will; that the power to apply part of the 
interest of the residue for the education of Edmund Worthington Livesey 
during his minority did not arise, until after the death of the testator’s 
widow; that, upon her decease, the exercise of such power depended upon 
the ability of the father of Edmund Worthington Livesey to support and 
maintain him; and that no evidence had been given to show, that any sum 
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of money became payable in respect of that direction in the testator’s will: 
—And, the plaintiffs having deducted from the moiety of the interest of 
the residuary estate, payable to Eliza Livesey, the sum of 4000/. in re- © 
spect of the annuity claimed by Edmund Worthington Livesey, ‘for the 
period between the decease of the widow and his attaining the age of 
twenty-one years,—it was ordered, that the plaintiffs should forthwith pay 
the sum of 4007. unto Eliza Livesey. 

On the Sth of July 1822, the plaintiffs presented a petition, stating, that, 
after Edmund attained his full age, they had paid over to him the 400/, 
which had been retained out of Eliza’s share of the interest, in order to 
satisfy the annuity for the two years which intervened between the death 
of the testator’s widow and the termination of Edmund’s minority. It 
prayed that a direction might be added to the decree, to enable them to 
retain the 400/. out of the growing payments of Edmund’s annuity. Be- 
fore the petition was heard, the decree was drawn up. But by an order, 
bearing date on the 29th of July 1822, the Master of the Rolls directed, 
that the plaintiffs should be at liberty to deduct out of the future payments 
of the annuity, such sums as they had paid in respect of the annuity be- 
fore Edmund attained the age of twenty-one years. 

From this order, and also from the decree, Edmund Worthington 
Livesey appealed. The petition of appeal insisted, that the court ought 
to have declared that he was entitled to the annuity of 200/., or the sum 
of 2007. per annum, as the interest of the 4000/., from the death of the 
testator, or at least from the death of the widow, Jane Worthington, till 
the payment of the 4000/.; and that the 4000/7. ought to have been ordered 
to be paid to him, or at least that there ought to have been a declaration, 
that he took a vested interest in that sum, and that it should be paid to 
him, his executors, administrators, or assigns, upon the death of his mo- 
ther, Eliza Livesey. 

Mr Shadwell, Mr Preston, and Mr Duckworth, for the appellant. Mr 
Pepys for Eliza Livesey. 

1. The testator directs his trustees ‘* to pay to Edmund Worthington 
Livesey 200/. annually when he attains twenty-one, and, before that per- 
iod, such part as may be adjudged proper out of the 200/. bequeathed to 
him.”? The 2007. a year is expressly spoken of as bequeathed to Edmund 
even before he attains twenty-one; but, during his minority, as the pay- 
ments could not be made to himself, only such part of the annual sum 
given to him, as might be necessary for his education, was to be expended; 
the residue was to accumulate for his benefit. The bequest, therefore, of 
the 200/. a year, even if it were a mere annuity unconnected with any 
other gift, is not postponed till the legatee attains his full age. 

In fact, however, the 200/. a year, is not so much an annuity, as the in- 
terest of a principal sum bequeathed to Edmund; for the testator speaks 
of that proportion of the principal of his fortune, ‘¢ from which the inter- 
est is to arise to my grandson, viz. 4000/., which sum shall be my grand- 
son’s property.”’ This is an immediate bequest of the 4000/.; Cloberr 
v. Lampen, Freem. 25, 1 Equ. Cas. Abr. 294, Vent. 342; and, till the 
principal sum is paid to him, he is to receive 200/. a year as interest. 
That interest must, therefore, run from the death of the testator, unless 
a clearly expressed intention to the contrary can be found in the will: and, 
though there may be some reason for supposing, that the benefits given to 
the grandson were not to take effect till the death of the testator’s widow, 
there is no ground on which they can be postponed to any other period. 

Vou. IIL.—3 A 
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2. Supposing that payment of the 200/. was not to commence, accor- 
ding to the true construction of the will, till Edmund was twenty-one 
years of age, yet the executrix cannot recover back from him the 400/., 
which she paid to him in respect of the annuity for the two years immedi- 
ately preceding his attainment of his full age; for those payments were 
made with perfect knowledge of the facts; and if there was any mistake, 
it was, at the utmost, merely a mistake in point of law. Brisbane v. 
Dacres, 5 Taunt. 143; Skyring v. Greenwood, 4 Barn. and Cress. 281. 
Inven if those payments could be recovered back, they would constitute 
merely an ordinary debt owing by Edmund to the executrix; and on no 
principle can they be considered as a charge on the future growing payments 
of the annuity. ‘ ? 

The order authorizing the plaintiffs to retain the 400/. is wrong in 
form, as well as in substance; for the effect of it is to vary the decree. It 
takes away from Edmund part of what the decree has given him. If the 
plaintiffs had a case which entitled them to that relief, still they ought to 
have brought it forward by a supplemental bill. 

Sir Charles Wetherell and Mr Bickersteth, for the children of the plain- 
tiffs. It is evident, that the benefits given to the grandson were not to 
commence, till after the death of the testator’s widow; for the trust, by 
means of which the payments were to be made to him, was not to arise 
during her life. Itis further clear that the 4000¢. was to remain a part 
of Eliza’s moiety of the fund during her life; and all that Edmund is enti- 
tled to, in the meantime, is the 200/. a year. This annuity of 2007. was 
to commence only from his attainment of his full age; and though a dis- 
cretion was given to the trustees to make an allowance for his education 
and maintenance during his infancy, they did not think, that the cireum- 
stances of the family rendered it advisable for them to do so. 

Mr Horne and Mr Wray, for the plaintiffs. If the decree puts the true 
construction on the will, the order made on the petition is correct both in 
form and in substance. It does not vary the decree; but it enables 
the trustee to deal with the trust-fund according to the rights which the 
decree has declared. Brisbane v. Davies, and that class of authorities, 
have no application to a question between trustee and cestuique trust. If 
a trustee makes over-payments to a cestuique trust, he may unquestionably 
reimburse himself out of the trust-fund. 


October 30.—The Lorp Cuancettor. Although this will is very 
inartificially and ignorantly drawn, there does not appear to me to be any 
serious difficulty in the construction of it, with reference to the events 
which have occurred. ‘The trustees are directed by the testator to pay 
and apply 200/. a year for the benefit of his grandson, Edmund Worthing- 
ton Livesey, when he attains the age of twenty-one years; and this pay- 
ment is to be made out of the half share of the interest allotted to Eliza 
Worthington. It appears to have been the intention of the testator, that 
this payment should be continued during the life of Eliza Livesey the 
mother, and that the sum of 4000/. the principal from which that annual 
sum was to arise, should be paid to the legatee at her death. 

The testator, in adverting to the fund vested in the trustees, the interest 
of which was to be shared equally by his two daughters (with the deduc- 
tion from Eliza Worthington’s portion of her son’s annuity), gives.to his 
daughters the power of disposing by will of their respective shares among 
their children or grandchildren; but says, in effect, as to Eliza Worth- 
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ington’s share, that one of her children, viz. Edmund Worthington 
Livesey, should have a certain part, viz. 4000/., the sum from which his 
annuity had arisen, and which is described by the testator as a proportion 
of the principal given to his daughters. It appears, then, I think, to have 
been the intention of the testator that this sum should not be paid to his 
grandson, until his daughter Eliza’s death, when the residue of her share 
would be distributed among her children or grandchildren, under the 
power given to her for that purpose by the testator. The authority con- 
ferred upon the trustees with respect to the allowance for the education of 
the grandson, does not vary the question. Iam of opinion, therefore, 
that the judgment of the Master of the Rolls was right, and that the de- 
cree ought to be affirmed. 

With respect to the order upon the petition, it appears, that, after the 
commencement of the suit, the annuity was paid to Kdmund Worthington 
Livesey for two years, the period which elapsed from the death of Jane 
Worthington to his attaining the age of twenty-one. The payment was 
made upon an erroneous supposition, that he was entitled to it; and an 
equal amount was deducted from the moiety of the interest payable to 
Eliza Livesey under the will. After the Master of the Rolls had given 
judgment in the cause, but before the decree was drawn up, a petition was 
presented by Eliza Livesey, praying that the sum, which had been so 
deducted from her moiety of the interest, might be directed to be paid to 
her; and this was ordered accordingly in the decree. A petition was then 
presented on the part of Jane Livesey the executrix, submitting that she 
was entitled to be repaid this sum, and praying that she might be allowed 
to retain it out of the future instalments of the annuity payable to Edmund 
Worthington Livesey. An order was made upon this petition, after the 
decree was passed. 

It was contended that this was irregular, and that the court had no ju- 
risdiction to make the order. There can be no doubt, that this money 
ought to be repaid: and the only question therefore, is, whether the Mas- 
ter of the Rolls was justified, in point of form, in making the order in 
question? This order, made upon the petition of Jane Livesey, does not 
vary the decree. The decree merely declares the rights of the parties 
under the will, with the exception of the direction as to the payment to 
Eliza Livesey. The order does not make any alteration in these particu- 
lars. It is an order consequent upon that declaration. There is no dis- 
pute as to the facts. Edmund Worthington Livesey had been paid a sum 
of money on account of the bequest made to him by James Worthington. 
The bequest was supposed to be more extensive than it has since proved. 
The construction of the will was misapprehended. The order then merely 
directs that such sum, so paid, shall be considered in account with the ex- 
ecutrix, and taken as a part-payment of the bequest as now ascertained. 
Such is the effect of the order. I think, therefore, that it not only is in 
substance just, as between those parties, but that it is not incorrect in 
point of form. Siete 

The appeal must consequently be dismissed. 


March 23, 1829.—Edmund Worthington Livesey died in May 1827, 
during the lifetime of his mother. ; 

His sister, Mary Carter Livesey, who was his executrix and the legatee 
of all his personal property, presented a petition to the Master of the 
Rolls, praying that the personal representative of Dr Worthington might 
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be ordered to pay to her the past arrears and growing payments of the an- 
nuity, until the 40002. should become payable; and that, in the meantime, 
the 4000/. might be secured under the direction of the court. 

This gave rise to two questions, which were, to a considerable extent, 
dependent on each other: First, whether the 4000/., though not payable 
till the death of Eliza, had vested in Edmund: Secondly, whether the an- 
nuity of 2002. a year continued till the 4000. became payable, or ceased 
on the death of Edmund. on 

Mr Agar, Mr Preston, and Mr Duckworth, in support of the petition. 

The testator has said that the 4000/. shall be his grandson Edmund’s 
property: he has also given him 200/. annually, from the time he attains 
twenty-one, which annual payment of 200/. is spoken of as being the in- 
terest of the 4000/.; and the court has declared that the 4000/. is payable 
at the death of his mother. This is, in substance, a bequest of the 40004. 
payable at a future time, with a direction that the interest of it, at five per 
cent, shall be in the meantime paid to the legatee. The 40002., therefore, 
vested in Edmund, and his personal representative has a right to have that 
sum secured and appropriated. She has also a right to have the annual 
payment, which represents the yearly interest, continued to her, until the 
time for paying the principal arrives. Elton v. Sheppard, 1 Bro. C. C. 
532. Hope v. Lord Clifden, 6. Ves. 499. Schenck v. Legh, 9 Ves. 300. 
Powis v. Burdett, 9 Ves. 428. King v. Hake, 9 Ves. 438. ‘This con- 
struction of the will is conformable to the decree, which declares that the 
4000/., bequeathed to Edmund, is payable upon the decease of Eliza Live- 
sey, and to the language of the Lord Chancellor, when he-says, ‘It 
appears to have been the intention of the testator, that this payment should 
be continued during the life of Eliza Worthington, the mother; and that 
the sum of 4000/., the principal from which that annual sum was to arise, 
should be paid to the legatee at her death.” 

Mr Pepys, Mr Wood, Mr Treslove, and Mr J. Russell,-contra. 

The judgment and decree of the Lord Chancellor must be understood 
with reference to the question which was argued before him, and to the 
circumstances as they existed at that time. Edmund was then alive; and he 
contended that the 4000/. became payable on the death either of the testator 
or of the testator’s widow. The Lord Chancellor rejected that construc- 
tion, and held, that the death of Eliza was the time of payment. Whether 
it would be payable if Edmund should die in Eliza’s lifetime, was a ques- 
tion which could not then come under consideration, because the events, 
out of which it springs, had not then happened. Even if the gift of the 
200/. a year were to be considered as a bequest of the yearly produce of 
the 4000/., Edmund would not have taken a vested interest in the latter 
sum; and the annual payment would have ‘ceased with his death. Bats- 
ford vy. Kebbell, 3 Ves. 363. But in fact the annuity and the 4000/. are 
the subject of two distinct gifts. Prima facie, a direction to pay 2002. 
annually to A. B. will not prolong the payment beyond A. B.’s life; and 
here the annuity was clearly intended as a personal provision for Edmund, 
which was to be applied, ‘as it acerued due, to his own individual benefit. — 
It ceased, therefore, with his death. There is no gift of the 40001. dis- 
tinct from the clauses which fix the time of payment; the time of payment, 
therefore, must be the time of vesting. 

_ The general plan of the testator was, to give each of his daughters a life- 
interest in a moiety of his property, with a power of appointing that moiety 
by will at her death among her children and grandchildren; and though, as 
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to Edmund, he qualified this plan by exempting him from the discretionary 
power of his mother, and fixing his share at 4000/., yet Edmund was to 
take that 4000/. only as any of his brothers and sisters would take the shares 
which their mother might appoint to them; and those only could take under 
her appointment, who should be liying at her death. If Eliza were to die 
without leaving issue, she would have a power of charging the whole of 
the moiety with an annuity to a surviving husband, and that moiety would 
go over to her sister and her sister’s children and grandchildren. If Kd- 
mund had died under twenty-one, in his mother’s lifetime, could it have 
been argued, that he took the.4000/. absolutely ? It is impossible to except 
the 40002. from the operation of the ultimate limitation over; and if that 
limitation extends to the 4000/., Edmund cannot have taken a vested 
interest. : “ é 

It is established by the decree, that he did not take a vested interest in 
the 40002., before he.attained twenty-one; for if it had vested in him, he 
would have been entitled to the interest. Upon attaining twenty-one he 
became entitled to the annuity; but what words are to be found in the will, 
which place him, in the interval between his attaining twenty-one and the 
time when.the 4000/. was to be payable, in a situation with respect to the 
4000/. different from that in which he previously was? 

The Master of the Rolls stated, that, looking at the decree and the language 
of the will, he could not avoid coming to the conclusion, that the court, at 
the hearing, must have been of opinion that the testator intended only a 
personal benefit to Edmund, and that, though the 4000/. was excepted from 
the mother’s power of appointment, so that she should have no power to 
diminish Edmund’s share, he was not to have it, unless he survived her. 
His honour, therefore, made an order, directing an account of the arrears of 
the annuity accrued due in the lifetime of Edmund, and declaring that the 
4000/. did not vest in him. 


Cole v. Fitzgerald.(a) 
3 Russell, 301. 


May 5, 1827.—A bequest of household furniture and other household effects in a dwelling-house 
and premises, comprises all property placed there, either for ornament, or for use or consump- 
tion in it. 


JOHN FITZGERALD devised to Elizabeth Cole, his dwelling-house, 
garden and premises at Romsey for her life, and bequeathed to her abso- 
lutely all ««the household furniture, and other household effects, of and 
belonging to him, in the said dwelling-house and premises at the time of 
his decease.”’ 

. The following articles, among others, were found in the dwelling-house, 
or in the premises at the testator’s death: four fowling pieces, a pair of 
pistols, lathes and apparatus for turning, with a quantity of ivory, mahogany, 
&c., a patent sawing machine, a vice and anvil, a great number of tools, a 
copying machine, several paintings in frames, about a hundred volumes of 


(a) 1 Sim. & Stu. 189 (ante Vol. 1.). 
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such books as are in ordinary circulation, an organ, a parrot and cage, a 
grey poney, a cow, a hay-stack, and a considerable stock of wines and 
liquors. ' 

is, an order of the Vice-Chancellor, bearing date the 24th of January 
1823, it was declared that the poney, cow, fowling-pieces, and parrot and 
eage,(«) formed part of the general personal estate of the said testator, and 
that the several other articles were the property of Elizabeth Cole. 

A petition of appeal was presented against so much of this order as 
gave Mrs Cole the books, wines, and liquors, two mahogany turning lathes, 
with drawers and apparatus, a patent sawing machine and apparatus, two 
grindstones on stands, with apparatus, a work bench, with three drawers, 
a vice and anvil, a mahogany chest of drawers for tools, a mahogany letter- 
copying machine, a large quantity of tools, and a stock of ivory, hardened 
mahogany, &c. 

Mr Heald and Mr Garratt, in support of the appeal. The effect of the 
Vice-Chancellor’s order is, to strike out of the will the term “ household,” 
by which the bequest is limited, and to give to the legatee of the house- 
hold effects in the house and premises, all the effects which were found 
there, whether they answer the description of household effects or not. 
By household furniture the testator meant chairs, tables, beds, and other 
articles of a similar kind, commonly known as furniture; by “ other house- 
hold effects’? he meant pictures, china, and other articles intended for the 
general accommodation of the family, but not answering the description of 
ordinary furniture. ‘‘ Household effects”? is not a more comprehensive 
phrase than “household goods;” and in Slanning v. Style, 3 P. Wms, 334, 
it was held, that a bequest of ‘all household goods and implements of | 
household in and about the dwelling-house,”’ did not pass ale and beer 
which were on the premises. The general rule is, that articles, whose use 
is in their consumption, do not fall within the description of household 
goods or household effects. Books will not pass under a bequest of house- 
hold furniture; and there is no authority for including them in a bequest 
of household effects. The order, therefore, is erroneous, in so far as it 
gives Mrs Cole the books, wines and liquors. The other articles, to which 
the petition of appeal relates, could in no way contribute to household use, 
or promote the general purposes of family convenience: they were subser- 
vient only to a particular pursuit, and to the practice of the arts of turning 
and carpentry. The ground on which the Vice-Chancellor held them to 
pass, was, that they were intended to be used in the house or on the pre- 
mises, but, on the same principle, a gallery of pictures, a library of scarce 
books, a cabinet of ancient coins or medals, any collection of objects of 
virtu or curiosity, would also have passed by these words; which would 
be contrary to the whole current of authorities. Porter v. Tournay, 3 
Ves. 311; Le Farrant v. Spencer, Ambl. 605; Kelly v. Powlett, 1 Ves. 
Sen. 97; Woolcomb v. Woolcomb, 3 P. Wms, 112. 

Mr Horne and Mr Koe, contra. 


The Lorp Cuancettor. It is clear that this testator, by adding to 
‘‘ household furniture’? «other household effects,’’? meant to carry his 
bequest further than merely to household furniture. The only question 


(a) According to the statement in 1 Sim. & Stu. 198 (ante Vol. I,), the parrot passed under 
the bequest to Mrs Cole. According to a note of the judgment of the vice-chancellor taken 
by the reporter, his honour declared; that the parrot did not pass, 


CASES IN CHANCERY. 407 


[Cole v, Fitzgerald.] 


is, how far the word < effects’’ is controlled by the word ¢ household;?? 
and though some doubt may be entertained with respect to the wines and 
liquors, the books, and the turning machinery, I do not see any sufficient 
reason for excluding any of them from the bequest to Mrs Cole. 

Order affirmed. 


Hopkins v. Towle.(a) 


3 Russell, 304. 7 


May 5, 1827.—A testatrix bequeathed one moiety of the residue of her personal estate to her 
daughter Hannah, for her separate use, during the joint lives of her and her husband ; and if 
she survived him, to her absolutely ; if not, to such of her children living at her decease as 
should attain twenty-one ; with a bequest over, if there were no such children, to another 
daughter, Mary and her children; and she bequeathed the other moiety to her daughter 
Mary, for her separate use, during the joint lives of her and her husband, and, after her de- 
cease, to such of her children living at her decease as should attain twenty-one ; and if 
there were no such children of Mary, to Hannah and her children, in like manner as the first 
moiety ; with a proviso, that, if Hannah died in her husband’s lifetime, and should not have 
a child living at her decease who should attain twenty-one, the second moiety was to go 
over to Hannah’s executors and administrators; and that, in like manner, the first mentioned 
moiety, in the event in which it was limited over, should, if Mary had not a child living at 
her death who should attain twenty-one, go over to Mary’s executors and administrators : by 
a codicil, the testatrix gave 1500/., if Mary died without leaving any child who attained twenty- 
one, to Hannah and her children, in the same manner as was in the will directed touching 
the first mentioned moiety of the residue ; and in case both daughters died without leaving 
any child living who should attain twenty-one, she bequeathed the 1500/., together with all 
the residue of her personal estate, to A.: both the daughters died without issue, but Hannah 
survived her husband: Held, nevertheless, that A. was entitled to the residue. 


HANNAH LAMB by her will devised a freehold messuage at Wal- 
thamstow to trustees and their heirs upon trust to pay the rents to her 
daughter Hannah Killingsley for her separate use during the joint lives of 
her and her husband; and in case she should survive her husband, to 

ermit her to receive the rents during her natural life; remainder to Han- 
nah’s children, living at her decease, as tenants in common in tail general; 
remainder to the testatrix’s daughter Mary Cooper in tail ; remainder to 
the right heirs of the testatrix. She then, after bequeathing 1000/. to 
Mary Cooper and 500/. to her husband, devised a freehold messuage at 
Brentwood to Mary Cooper in tail; remainder to trustees and their heirs 
on trusts the same (with the exception of the estate tail limited to Mary 
Cooper) as the trusts which had been declared of the messuage at Wal- 
thamstow. 

After some other bequests, the testatrix gave the residue of her estate 
to trustees, their executors, and administrators, upon trust to invest the 
same on government or real securities, and pay the interest of one moiety 
thereof to Hannah during the joint lives of her and her husband for her sepa- 
rate use; and in case Hannah should survive her husband, then upon trust to 


(a) 1 Sim. and Stu. 337 (ante Vol. I.). 
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stand possessed of one moiety of the residue for her use ; but if she did 
not survive her husband, then in trust for her children in the manner 
therein mentioned, with a limitation over, if'she had no children living at. 


her decease who should attain twenty-one, in favour of Mary Cooper and _ 


her children, in. the same manner as was thereinafter directed touching 
the other moiety of the estate. The trusts of the other moiety were to 
the separate use of Mary during the joint lives of her and her. husband ; 
and after her decease, for her children as therein mentioned ; with a limi- 
tation over, in case she had no children living at her decease who should 
attain twenty-one, in favour of Hannah and her children, in the same 
manner as-was directed touching the first-mentioned moiety. A proviso 
followed, that, if Hannah died in her husband’s lifetime, and should not 
have a child, living at her decease, who should attain twenty-one, this second 
moiety should ro over to Hannah’s executors and administrators 5 and 
that, in like manner, the first-mentioned moiety, in the event on which it 
was limited over, should, if Mary had not a child, living at her death, 
who should attain twenty-one, go over to Mary’s executors and adminis- 
trators. 

By a codicil the testatrix altered her disposition of the freehold at 
Walthamstow, so as to give it, after failure of Hannah’s issue, to trustees 
and their heirs, on trust for the separate use of Mary during the joint 
lives of herself and her husband, and, after the husband’s decease, for 
Mary during her life ; remainder to Mary’s children living at her decease 
-as tenants in common in tail ; remainder in fee to all the children of the 
‘brothers who should be then living. The devise of the free- 


testatiix’s tw 
hold at Brentwood was likewise revoked ; and it was given to trustees, 
on trust for the separate use of Mary during the joint lives of her and her 
husband; remainder to her for life, if she survived her husband; remain- 
der to her children living at her decease as tenants in common in tail; 
remainder to Hannah and her issue in like manner as the same was given 
to her and them by the will; remainder in fee to the children of the tes- 
tatrix’s two brothers who should be then living. The testatrix further 
revoked the bequests of the 10007. and 5002. to Mrs Cooper and her hus- 
band: and, in lieu thereof, she gave 1500/. to the trustees upon certain 
trusts for Mary Cooper and her children; and, if Mary Cooper should 
not have a child living at her decease who should attain twenty-one, the 
trustees were to stand possessed of the 1500l. in trust for Hannah and her 
children in the same manner as in the will was directed touching the first- 
mentioned moiety of the residue therein given to the trustees for the sepa- 
rate use of Hannah and her children: but, in case both her daughters 
should die without leaving any child or children living at the time of 
their respective deaths, or leaving such, they should all die under the 
age of twenty-one years, then the trustees were to stand possessed of the 
1500/., together with all the residue of her personal estate, by her will 
given to them in trust for the separate use of her two daughters and 
their children as therein was mentioned, in trust for all the children of 
her two brothers who should be then living, share and share alike, and to, 
for, and upon no other use, purpose, or intent whatever. The codicil con- 
firmed the former will, so far as the same was not thereby altered. 

Hannah survived both her husband and Mary; and she and Mary both 
died without issue. 

The question in the cause was, whether, in the events which had hap- 
pened, the 1500/., and the residue of the personal estate, belonged to Han- 
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nah absolutely, or went over, on her death, to the children of the testa- 
trix’s brothers. . 

The Vice-Chancellor decided in favour of the children of the brothers. (a) 
An appeal against his decree was presented by the parties who claimed 
through Hannah. , 

Mr Preston, for the appeal. The testatrix in her will contemplates two 
events—the event of Hannah surviving her husband, and the event of her 
dying in his lifetime. Hannah, if she survives her husband, is to take one 
moiety of the residue immediately and absolutely, and the other moiety 
' she also takes absolutely in contingent reversion, subject only to’ the in- 
terest given to Mary and to Mary’s children, and, in this event, the 
children of Hannah take no interest in the residue. On the other hand, if 
Hannah does not survive her husband, her children take interests in the re- 
sidue, with limitations over, in case none of them should attain twenty-one. 
Now, the wordsin the codicil, «¢in case her said daughters should happen 
to die without leaving any child or children living at the time of their re- 
spective deaths, or leaving*such, they should happen to die under twenty- 
one,”’ and the disposition of her property which the testatrix makes, if 
that contingency should happen, must be confined to the latter of the two 
events; for it was only on that event that the children could take any thing; 
and nothing is given over to the children of the brothers, except where the 
children of the daughters might have taken. The children of the brothers 
are clearly postponed to the children of Hannah; the children of Hannah 
are altogether set aside for the sake of their mother, if the mother survives 
the husband: and if she would have an absolute title against her children, 
much more will she have an absolute title against those who are merely 
substituted in her children’s stead. 

Suppose that, Mary having died without leaving issue, Hannah Killings- 
ley, having survived her husband, had left a child under twenty-one, it is 
clear, if that child afterwardsattained twenty-one, that, under the will, the 
residue would have vested in Hannah absolutely; and there are no words 
in the codicil, which, in that state of circumstances, could be supposed to 
diminish her interest. Therefore, the trust which is declared in the will, 
for the use and benefit of Hannah, in case she survives her husband, is not 
revoked; and it is only under that trust, and not by virtue of any words 
in the codicil, that Hannah takes any interest in the residue. Suppose, 
again, that Hannah’s child had died under age, but that Mary had left a child 
who attained twenty-one; in that case, too, Hannah would have been en- 
titled to a moiety of the residue absolutely. But can it be reasonably sup- 
posed, that she was to take the whole ora moiety (as the case might be) 
absolutely, if either she or her sister hada child who attained twenty-one, 
and that her interest was to be cut down, in case neither she nor her sister 
left a child who attained that age? 

The codicil does not recite the disposition of the residue which was 
made by the will, but only refers to it; and the clause of the eodicil on 
which the question arises, must be considered, not as arevocation of the 
residuary bequest, but as an addition to it by way of modification. Read 
the will and codicil as one instrument, and this clause of the codicil would 
naturally find its place after the contingent bequest of Mary’s share to 
Hannah and her children, and before the contingent limitation to the exe- 
cutors of the two daughters. It is not necessary to add words to the codi- 


(a) 1 Sim. and Stu. 344, (ante, Vol. I.) where the will and codicil are set forth more at length. 
ou. III.—3 B 
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cil. If the codicil be read and understood in its true connection with the 
will, the construction for which the appellants contend follows from the 
very words used. Even if that construction were to be fully expressed im 
language, we should have to insert only the words, ‘* subject as aforesaid, 
after the direction that the trustees should stand possessed of the 1500/., 
and the residue of the personal estate; and the reference made by the cod- 
icils to the will, is in substance equivalent to such words. ‘There are many 
cases in which the court has supplied a contingency, where the omission 
would have produced an incongruity. Coryton v. Helyar, 2 Cox, 340; 
Willett v. Sandford, 1 Ves. Sen. 178; Spalding v. Spalding, Cro. Car. 185. 
Here it is scarcely necessary to supply any omission: we ask merely that 
words, which (to say the least) are ambiguous, may have that meaning 
put upon them, which is most conformable to the whole tenor of the in- 
strument. On the other hand, to sustain the construction adopted by the 
decree, words must be added to that clause of the will, in which the testa- 
trix directs that, “in case Hannah should survive her husband, the trus- 
tees should stand possessed of one moiety of the residue for the use and 
benefit of Hannah:’’ for, according to the decree, this clause is neither left 
untouched nor wholly revoked by the codicil, but is revoked in some events 
and is not ‘revoked in others; and words must be inserted to specify and 
distinguish these events. 

The Vice-Chancellor founds his judgment principally on the alterations 
made by the codicil in the disposition of the two freehold messuages, and 
of the 1500/.; and he adds, ‘‘ the purpose of the codicil, therefore, seems 
to be, in case of the failure of the daughters and their children, to take 
away the absolute interests which, by the will, would have vested in the 
daughters, and to substitute the Steares as the general objects of her bounty.” 
But it is a mistake to speak of the daughters as taking absolute interests; 
Mary took only her pecuniary legacy absolutely, and nothing else; Han- 
nah alone took an absolute interest in the residue: and the parts of the co- 
dicil to which the Vice-Chancellor has referred, in no respect diminish, 
but, on the contrary, increase the interests which the will gave Hannah 
her and her children. The devise of the estate at Walthamstow remains 
unaltered, as to her and her children. Their interest in remainder in the 
freehold at Brentwood is augmented, because the prior interest is reduced 
from an immediate estate tail, to a life estate, with a contingent estate tail 
in remainder; and a contingent interest is given them in the 1500/., which 
the will had bequeathed absolutely to other persons. In no respect, there- 
fore, does it appear to have been the purpose of the codicil to diminish or 
take away any interest which the will gave Hannah or her children. In 
fact, all that the testatrix meant in this part of the codicil was, to substitute 
a contingent bequest to the children of her brothers, in lieu of the contin- 
gent bequest to the personal representatives of her daughters: but she did 
not mean to disturb in any other respect the disposition which she had 
made of the residue. On the contrary, she recognizes and affirms that dis- 
position. For, in the clause immediately preceding, she gives the 1500/, 
(subject to the interest of Mary and children) to Hannah and her children 
in the same manner as the will gave to her and them the moiety of the 
residue; and she uses not a single word which could intimate an intention 
to alter entirely the mode in which that moiety was to go. But, accord- 
ing to the decree of the Vice-Chancellor, the disposition of the moiety 
made by the will is to be revoked, and the 1500/. is to be given to Han- 
nah and her children—not <¢ in the same manner as was in the will directed 
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touching the first moiety of the residue,”—but in a manner altogether 
different from and inconsistent with, the arrangements of the will. 


The Lorp Cuancettor. I see no sufficient reason for limiting those 
words of the codicil, in which the testatrix declares the trusts on which 
her trustees are to stand possessed of the 1500/. and the residue of her 
personal estate, in case both her daughters should die without leaving any 
child or children, or such children should all die under twenty-one. If I 
were to construe them in the manner contended for by the appellants, I 
should probably defeat the intention of the testatrix. 

Decree affirmed. 


Coleman v. Jones. 


3 Russell, 312. 


May 5, @ct. 30, 1827.—Previous to marriage, the fortune of the wife is so settled, as, in the 
event of her surviving her husband, to belong to her absolutely; and, by other deeds of the 
same date, the husband makes a settlement of his property, under which certain interests are 
given to the wife; he dies in her lifetime, having, by his will, bequeathed to her considerable 
benefits, which he directs shall be in satisfaction of all her claims or demands against his es- 
tate or executors under the settlement made by him, or on any other account whatsoever: 
the acceptance of the benefits given to her by the will does not preclude the wife from claim- 

“ing a leasehold, part of her own fortune, which the husband was bound by the deed settling 
her fortune to renew in the name of trustees, and upon the trusts of that settlement, but which 
he had renewed in his own name. 


UPON the marriage of William Battersby with Sophia Evans in 1776, 
it was agreed between them, that certain freehold and leasehold estates of 
Sophia Evans should be settled to certain uses, and that William Batters- - 
by should, on the marriage, receive to his own use, the residue of her for- 
tune; in consideration of which, William Battersby was to settle and 
assure estates and money, more than equivalent in value, upon her and 
the issue of the marriage. In pursuance of this agreement, Sophia Evans 
executed an indenture, dated the 21st of May 1776, by which she con- 
veyed and assigned her property to trustees, upon trust for Mr Battersby 
during his life; remainder to herself for her life; remainder to such per- 
sons and for such estates as she should appoint: and in default of appoint- 
ment, on trust for the survivor of the husband and wife absolutely. 
Among other property conveyed to the trustees under this deed, was a 
leasehold house in Queen’s Square, Bristol, held of the corporation for a 
term of forty years, with a provision for perpetual renewal every four- 
teen years. William Battersby covenanted in the above deed, that he 
would from time to time during his life renew the term at the times sti- 
pulated, and that such renewals should be taken in the names of the trus- 
tees, and upon the trusts declared in that settlement. 

By other indentures of the same date, William Battersby, on his part, 
in pursuance of the above-mentioned agreement, settled certain freehold 
and leasehold property in trust for the benefit of Sophia Evans and the 
issue of the marriage. 

William Battersby, during his life, obtained several renewals of the 
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lease of the house in Queen’s Square, but such renewals were taken in his 
own name. The last term, which had been granted to him, was still sub- 
sisting. William Battersby died in the lifetime of his wife. Upon his 
death she took possession of the house, and, not being apprized of the 
mode in which the renewals had been made, she bequeathed it by her will 
to the plaintiff. Afterwards, the residuary devisee under William Bat- 
tersby’s will discovered, that the testator had obtained the renewals in his 
own name, and he claimed the property under the residuary clause of that 
will. 

If the lease had been renewed according to the covenant of the testator, 
it would, in the events which oceurred, have become the property of the 
widow, and passed under her will. But it was insisted on the part of the 
defendant, that, as the widow took a beneficial interest under the will of 
her husband, her right was barred by the particular terms and provisions 
of that will. By it, Mr Battersby, after bequeathing to his wife consid- 
erable personal property absolutely, gave her all his freehold and leasehold 
estates, and all the residue of his personal estate for life; ‘¢ provided always 
nevertheless,”’? continued he, “‘and it is my will, and I direct, that the 
several estates, moneys, goods, chattels, and other things, provision and 
benefit, which I have by this my will! given-to or made for my said wife, 
Sophia Battersby, part thereof for her life, and other part thereof as her 
own absolute property for ever, as and in manner aforesaid, shall be in 
lieu and full satisfaction of and for all such of my fgeehold or leasehold 
estates, which she my said wife is, or shall or may be entitled unto, or all 
claims, right, or interest, which she my said wife hath, or shall or may 
have or make in or to all or any of my freehold or leasehold estates respec- 
tively, under or by virtue of the settlement by me made upon and previ- 
ous to our marriage; also, of and for all moneys which she my said wife is 
or shall, can or may, claim or be entitled unto under or by virtue of the 
settlement or articles by me made and executed upon and previous to our 
marriage, and-also of and for all other claims and demands whatsoever, 
which she my said wife shall, can, or may have, be entitled unto, claim, 
or demand, out of or against my estate or executors, under or by virtue of 
the said settlement or articles by me made and executed upon or previous 
to our said marriage, or upon any other account, or by any other ways or 
‘means whatsoever; and that she my said wife do and shall, so soon as con- 
veniently may be after my decease, at the costs and charges of my estate,. 
execute and deliver a proper and effectual surrender, release, or convey- 
ance of all such said estates, claims, rights, or interest unto the several 
persons to whom I have by this my will given my said estates from and 
after the decease of her my said wife, and also do and shall, as soon as 
conveniently may be after my decease, at the costs and charges of my estate, 
execute and deliver unto the executors of this my will a proper and effec- 
tual release of and from all such moneys, claims and demands.”” Sophia 
Battersby accepted the provision made for her by the above will, and 
executed a release pursuant to the directions which it contained. 

The executors of the husband having brought an ejectment against the 
devisee of the wife, the latter filed a bili praying that they might be 
declared trustees of the term for him, and restrained from proceeding at law 
to recover possession of the house. 


The Vice-Chancellor pronounced a decree in favour of the plaintiff. 
The defendant appealed. 


Mr Shadwell for the plaintiff. Under the settlement of the wife’s 
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fortune, the house would belong to her; and the only question is, whether, 
upon the will of her husband, and her acceptance of the benefits thereby 
given her, any counter equity can be raised. Now, throughout the whole 
of his will, it is clear that the husband was referring to Ais property, and 
the settlement which he had made of it, and the claims which, under that , 
settlement, she might have upon it. The words which he uses are, “ my 
freehold and leasehold estates.”? This house never was his leasehold 
estate; he could not make it his, by taking the renewals in his own name. 
Neither did the interest which the wife had in it, arise under the settle- 
ment made by him. It was derived from the settlement which she had 
made of her own fortune. The general words, which follow, do not apply 
to more than demands against his estate. Here the plaintiffs demand 
nothing against his estate: they merely call upon his executors to give effect 
to a trust. 

Mr Horne and Mr Witmarsh, for the defendant. Mr Battersby treated 
this house as his own during the whole of his lifetime; it was, in a legal 
sense, his, at the time of his death, though subject to a trust in equity; and 
he must be considered as having intended to include it, when he speaksin 
his will of his estates or his leaseholds. 

The different indentures, by which the fortunes of the husband and the 
wife respectively were assigned to trustees upon certain trusts, cannot be 
regarded as different settlements. They were parts of one transaction, and 
constitute one settlement. In this sense, the claims of the wife under the 
indenture which conveyed her property, are claims under a settlement 
_ made by the husband. 

The benefits given to the wife by the will are expressly declared to be 
in lieu of all claims or demands which ‘she can have against my estate or 
executors upon any account whatsoever.’’? This bill asserts a demand 
against his executors; and, therefore, is inconsistent with the proviso of the 
will. 


October 30.—The Lorp CuanceLtor. It was contended, that, as the’ 
testator had expressly declared in his will, that the provision thereby made 
for his wife, should be in lieu of all her claims in the terms therein men- 
tioned, it was meant to extend to the house in Queen’s Square, the lease of 
which had been renewed by him in his own name, and which he had thus 
treated as belonging to himself. But the proviso with the exception of 
some general words at the end of it, to which I shall presently advert, is, 
I think, confined, in point of construction, to rights and claims under the 
settlement made by the testator, and does not extend to claims arising out 
of any covenant on his part contained in the settlement made by his wife 
upon the marriage. The words are, ‘under the settlement made by 
me,’ followed afterwards by the words “ under the said settlement,”” with 
reference to the former limitation. 

As to the general words to which I have alluded, and upon which reli- 
ance has been placed, viz. “‘ or upon any other account, or by any other 
means whatsoever,”’ without deciding upon the extent of the application 
of them in any other case, it will be sufficient for the present purpose, to 
consider the situation in which the testator stood with reference to the 
property in question. In renewing the lease in his own name, he must 
be taken to have renewed it for the benefit of the parties entitled toit. By 
so doing, he became himself a trustee of the term for the purposes contained 
in the settlement. It formed no part of his estate beyond the interest 
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which he took in it under that settlement, and which ended with his life. 
He had no further beneficial property in the lease. ; 

To give effect to this trust cannot, I think, be considered as a claim 
either against the estate of the testator or against his executors, within the 
meaning of the general words to which reference has been made, or of any 
other part of the proviso. 

The stipulation as to the release does not carry the case further, or 
change the view I have taken of it. I think, therefore, that the decree 
must be affirmed. 


Morris v. Davies. 


3 Russell, 318. 


May 9, 17, 1827.—Where a party wishes to obtain a new trial of anissue, he must first, on an ex 
parte application, satisfy the judge in equity, that there is a reasonable ground for sending to 
the judge who tried the issue for his notes of the trial. 


AN issue had been tried; and, it being the intention of the defendant to 
apply for a new trial, a doubt was raised, whether the party applying for 
a new trial ought in the first instance to satisfy the court, on an ex parte 
statement, that there was a sufficient ground for desiring the judge, before 
whom the issue had been tried, to send his notes of the trial to the Lord 
Chancellor; or whether the Lord Chancellor would at once, and as a mat- 
ter of course, without hearing any statement of the case, send for the 
notes, merely upon the ground that an application for a new trial was to 
be made. 

The Lord Chancellor observed, that, if the counsel of the party, who 
was dissatisfied with the verdict, did not, when stating the case ex parte, 
raise a reasonable doubt in the mind of the court, there could be no necess- 
ity for imposing on the judge the trouble of sending his notes of the trial; 
and he was, therefore, inclined to think that the proper course of proceed- 
ing was, to make, in the first instance, an ex parte application for the 
judge’s notes, supporting that application by such a statement as to satisfy 
the court that it ought to be granted. 

Mr Heald stated, that, according to his recollection of the practice, the 
Judge in equity would send for the notes of the trial, without requiring 
counsel to show any specific ground for so doing. He could not call to 
mind a single instance, in which he had ever heard counsel go into the 
circumstances of a case, in order to show that the judge’s notes ought to 
be sent for. A party had aright to move for a new trial; andas the notes 
of the judge were wanted for the satisfaction and assistance of the court, 
rather than for any other purpose, the mere fact that such a motion was 
about to be made would induce the court to take the proper means for be- 
ing furnished with so necessary an assistance. The only practical effect 
of introducing into the course of procedure in equity, on motions for new 
trials, a step analogous to the rule nist for a new trial at law, would be to 
occupy the time of the court with unnecessary statements, and to load the 
suitor with additional expenses. 


May 17, 1827.—-The Lorp CHANCELLOR stated, that the course of pro- 
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ceeding was, to make an ex parte application for the judge’s notes, show- 
ing a reasonable ground for questioning the verdict. “His Lordship added, 
that he had spoken with the Vice-Chancellor on the subject, and that his 
Honour had stated, that the practice was so settled by Lord Eldon, after 
consultation with one of the Lords Chief Justices. , 


Clarke v. Faux. 


3 Russell, 320. 


May 11, October 30, 1827.—In an agreement for the purchase of an estate, the purchaser stipu- 
lated to pay the residue of the purchase-money on a day specified, “* upon the vendor’s mak- 
ing a good title, or, otherwise, if such title should not be then completed, upon his executing 
a bond to complete such title, and to convey the estate as soon as the same could be com- 
pleted:” the vendor is bound to show a good title; and, till a good title is shown, the purchaser, 
though he had entered into possession, is not bound to pay the purchase-money. 


JOHN KENT having been declared a bankrupt in February 1819, 
Eagle Willett and two other persons were chosen assignees of his estate 
and effects; and they, on the 27th of April, put up to sale by auction a 
dwelling-house and appurtenances, which had been part of his property. 
By the conditions of sale, the purchaser was to pay a deposit of ten per 
cent on the purchase-money, and to sign anagreement to pay the remain- 
der on the 24th of June, on having a good title made to him. Willett, 
the assignee, employed an agent to bid for him at the sale, and became 
the purchaser; and, soon after, he took possession of the property. 

On the Ist of May 1819, Willett entered into a contract for the sale of 
the estate to Clarke, the plaintiff, for the sum of 900/.: 300/., part of the 
purchase-money, was paid down; in consideration of which, and of 6007. 
to be paid by the plaintiff at the time specified in the conditions of the pre- 
vious sale (at which, it was stated, that Willett had purchased the pro- 
perty), Eagle Willett agreed to convey or surrender the premises to the 
plaintiff conformably to such conditions of sale. 

On the same day Clarke entered into possession. After he had been 
put into possession, a dispute arose respecting some articles on the premi- 
ses, which had belonged to the bankrupt. But at length, on the 5th of 
June 1819, an agreement was entered into between the plaintiff and Wil- 
lett, in which it was stipulated, that the plaintiff should pay the assignees 
a certain sum for the property in dispute: and the plaintiff further agreed 
‘¢to pay to Willett on the 25th of December then next, the sum of 6002, 
the residue of the purchase-money for the estate, together with the legal 
interest thereon from the date therein mentioned, upon Eagle Willett 
making a good title to the premises; or, otherwise, if such title should not 
be then completed, upon Eagle Willett executing at his own expense a 
bond to complete each title, and to convey the estate as soon as the same 
could. be completed.’’? The plaintiff refused to pay the money at the ap- 
pointed time, not having been satisfied that Willett could make a good 
title to the property. Willett brought an action on the agreement of the 
5th of June, and obtained a verdict for 6902. Shortly afterwards he be- 
came a bankrupt, and the defendants were his assignees. 
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It was stated that neither Willett nor his assignees could make a good 
title. 

The bill prayed, among other things, that it might be referred to the 
Master, to inquire whether Willett or his assignees could make a good title 
to the premises; and in ease such title could be made, that the agreement 
mightbe specifically performed: but ifa title could not be made, that the con- 
tracts might be delivered up to be cancelled; that the defendants might be 
ordered to repay to the plaintiff the 300/. with interest; and that he might be 
declared to have a lien on the premises to that amount (he offering on his 
part to deliver up possession of the premises, and to allow a proper com- 
pensation for his occupation thereof since the 1st of May 1819); and that 
the defendants might be restrained from further proceeding in the action 
brought upon the agreement. 

The defendants by their answer stated, that Willett had executed and 
tendered to Clarke a bond in the penal sum of 1200/., conditioned to be 
void, if he, ‘¢ Willett, his heirs, &c. as soon as the same can be completed, 
and without any unnecessary delay, shall make and deduce a good title to 
the premises, and convey them to Clarke and his heirs.” 

An injunction had been granted, upon payment of the amount of the 
verdict into court. 

Upon the hearing of the cause, Sir John Leach, Vice-Chancellor, order- 
ed, that it should be referred to the Master, to inquire whether a good title 
could be made to the property. 

From that decree the defendants appealed. 

Mr Sugden and Mr Andrews, in support of the appeal, contended, that, 
according to the true construction of the second agreement, the plaintiff 
was bound to take the property, whether a good title could be shown or not. 
He had undertaken to pay the residue of the purchase-money on the 25th 
of December 1819; and the stipulation was, that, if the title could not be 
completed on that day, he was to rely on the vendor’s bond. The bank. 
ruptcy, which had occurred subsequently, did not alter the rights of the 
parties. 

Mr Heald and Mr Bickersteth, contra. It is absurd to construe this 
agreement as a contract to purchase an estate without a title. The inten- 
tion of the parties was, that a good title should be shown; otherwise, why 
stipulate for a bond, by which the vendor was to enter into a special obli- 
gation to complete the title? How can a title be completed, if the vendor 
cannot make a good title? Without a particular stipulation, the vendor 
would not be entitled to receive his money, till the conveyance was made: 
and the purpose of this agreement was, that he should be paid on the 
25th of December, though the conveyance was not then made; subject 
however, always to his showing that he was ina condition to make a 
title. _The purchaser was to trust to the bond, not asa substitution for 
the title, but as a means, after the vendor had shown that he could make 
a title, of compelling him to exert diligence in its formal completion. 


The Lorp Cuancexror. In this case the argument turned upon the 
construction of the agreement of the 5th of June 1819. It wascontended 
that the residue of the purchase-money was to be paid at the time specified 
without regard to the question, whether or not Willett or his assignees 
could eventually make a good title to the premises; that this was the mean- 
ing of the parties, and the true interpretation of the agreement. I think 
however, that the agreement is not to be so construed. I conceive the 
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meaning of the parties, as collected from the terms of the contract, to have 
been, that the money was to be paid on the day named, although the title 
might not then be completed; but subject always to this condition, that 
the vendor had the power to complete it; and that it was not intended 
that it should be paid, if the vendor did not possess such power. The 
stipulation as to the bond was merely intended to guard, upon the money 
being paid, against supineness and delay in doing that which, it was as- 
sumed, the vendor had the means of doing, and which, by the agreement, 
I conceive, he engaged to do, viz. to make a good title to the estate. I 
think, therefore, that the question as to the title was properly referred to 
the Master. 
Decree affirmed. 


Hindmarsh v. Southgate. 


3 Russell, 324. 


May 7, 12, 182'7.—If letters of administration be granted to an infant, under which he receives 
and disposes of assets of the intestate, an account cannot be directed in respect of his receipts 
during his infancy. 


THIS was a suit by creditors for the administration of the assets of 
Richard Abbott, who died intestate in February 1816. 

The bill alleged that Mary Ann Abbott, the widow of the intestate, at 
the suggestion and by the procurement of John Southgate, her father, ob 
tained letters of administration to her husband’s estate; that John South- 
gate, in her name, and under colour of the letters of administration, car- 
ried on the business of a tavern-keeper in premises which the intestate 
was in possession of at the time of his death, and collected a great part of 
his personal estate; that the widow and her father disposed of the stock | 
in trade of the deceased, and of the lease of the premises, and had applied 
the proceeds to their own use; that the plaintiffs had brought actions to re- 
cover the amount of debts due to them from the testator, and had obtained 
verdicts; that John Southgate then procured the letters of administration, 
which had been granted to Mary Ann Abbott, to be recalled, on the 
ground that she was an infant; and that he had himself obtained letters of 
administration to Richard Abbott during her minority. The prayer was, 
that John Southgate might account for the assets which he had received as 
well before as after he had taken out administration; and that he might be 
charged, as in the nature of an executor de son fort, with such. parts of 
the intestate’s assets as he, or any person by his order or procurement, 
had received, before he was clothed with the character of personal repre- 
sentative. ; 

Mary Ann Abbott, by her answer, stated that she was still an infant, 

and submitted her rights to the court. : 

_ John Southgate, by his answer, asserted, that it was not at his sugges- 

tion, or by his procurement, that Mary Ann Abbott had taken out letters 

of administration to her husband, and interfered with the assets, but at the 

request of trustees, who had been appointed, at a meeting of the creditors, 

to superintend the management of the affairs of the intestate; and that 
Vou. Ill.--3 C 
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when the letters of administration granted to her were recalled, he 


himself took out administration, as being a creditor of the intestate to a 


large amount. He had been one of the sureties in the bond for his daugh- 
ter’s due administration. 

Pending the suit, Mary Ann Abbott, having attained her full age, pro- 
cured letters of administration to the estate of Richard Abbott to be grants 
ed to her, and intermarried with Meller. A supplemental bill was filed, 
praying an account against her. 

On the 18th of November 1822, the Vice-Chancellor made a decree, 
directing ‘‘an account of the personal estate of Richard Abbott come to 
the hands of Mary Ann Abbott before her marriage with Meller or since 
such marriage, or by any other person or persons by their or either of 
their order, or for their or either of their use; and in taking such account 
the Master was to distinguish what was possessed by her or by her order, 
or for her use, before she attained twenty-one, and what had been so pos- 
sessed since that time.”? An account was also directed of the personal 


_ estate possessed by John Southgate, or any other person or persons, &c., 


and of the application thereof, with liberty to the Master to state special 
circumstances. 

The defendants appealed, insisting that the court ought not to have di- 
rected any account as to the payments, receipts, or other acts of Mary 
Ann* Abbott during her infancy. , 

The cause was argued before Lord Eldon, by Mr Heald and Mr Wray 
for the appellants, and by Mr Hart and Mr Roupell in support of the de- 
cree: and afterwards before Lord Lyndhurst, by Mr Heald and Mr Wray 
on the one side, and Mr Pepys and Mr Roupel! on the other. 

It was contended, in support of the appeal, that, as an infant could not 
be lawfully clothed with the character of administrator, no account could 
be directed against an infant in respect of assets received by him during 
his infancy, under the improper assumption of the. character of adminis- 
trator; and the cases, referred to in Bacon’s Abridgement—Executors and 
Administrators, A. 7, B. 1,—were cited. The account, therefore, against 
John Southgate, ought to commence only from the time when he obtained 
administration durante minoritate; and against Mary Ann Abbott, from 
the date of the administration granted to her after she had attained twenty- 
one. 

On the other hand, it was said, that to direct a partial account of assets 
would be an anomalous proceeding. It was clear that the defendants had 
interfered with and disposed of assets, before the date of the administra- 
tion durante minoritate: ought there not, therefore, to be an inquiry 
concerning the assets generally, which had been received by them, or by 
any person for their use? Mary Ann Abbott, during her infancy, might 
have sold part of the assets, and purchased other property, which she 
might have sold again; and she might not have received the price, till after 
she attained twenty-one. Would she not be accountable for the money so 
received? But, in fact, the decree did not declare to what extent either she 


, or Southgate was to be charged: it merely directed inquiries, in order to as- 


certain what part of the assets had been received by them respectively; and 
upon the report, every question as to their liabilities in respect of their re- 
ceipts would be determined. Such was the view which the Vice-Chan- 
cellor took of the case.(@) Even if the creditors should be unable to ob- 


(2) From a note taken by the reporter, of what was said by the Vice-Chancellor, at the hear- 
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tain a decree for payment against Mary Ann Abbott in regard of sums 
received as administratrix during her infancy, they may not be without 
remedy against her sureties. 


The order made on the appeal was as follows:—« His lordship doth 
order that so much of the bill as seeks to have an account taken of the per- 
sonal estate of Richard Abbott prior to the time when John Southgate 
became the personal representative of the said Richard Abbott, during the 
minority of Mary Ann Abbott, do stand dismissed; and doth therefore order 
that the decree be varied, by directing the master to take an account of the 
personal estate of the intestate come to the hands of John Southgate, or of 
any other person or persons by his order, or for his use, since he became 
the personal representative of the intestate under and by virtue of the 
letters of administration durante minoritate of Mary Ann Abbott, 
instead of taking the account of the personal estate of the intestate against 
the said defendant, as directed by the decree. And it is ordered that the 
said decree be also varied, by directing that the master do take an account of 
the personal estate of the intestate come to the hands of the said defendant, 
Mary Ann Abbott, (now Mary Ann Meller) or of any other person or 
persons by her order, or for her use, since the second letters of adminis- 
tration were granted to her, after she attained the age of twenty-one years, 
instead of taking an account of the personal estate of the intestate against 
her as directed by the decree: and with the aforesaid variations, it is ordered 
that the decree be affirmed,’ &c. 

Reg. Lib. 1826, A. 1679. 


Attorney-General v. Mill. 
8 Russell, $28. 


May 14, 16, 1827.—A Scotchman, by a will in the Enclish form, made in England, gave the 
residue of his personal estate to trustees, of whom some, but not all, were resident in Scotland» 
upon trust to lay out the same in the purchase of lands, or rents of inheritance in fee simple, for 

' the intent expressed in an instrument of even date with his will; and by that instrument, he 
directed the trustees of his will to pay the rents annually to certain other trustees, who at 
all times were to be persons residing within twenty miles of Montrose, to be by them applied 
to the relief of indigent ladies in Montrose, or within twenty miles of that town: Held, that 
the bequest was void under the mortmain act. 


DAVID MILI, the testator wasa native of Montrose. Having acquir- 
ed a considerable fortune in the West Indies, he returned to Scotland about 
the year 1786, and took up his abode in his native town. In 1791, he 
made a journey to London, in order to transact some business; and, being 
attacked by a sudden illness, he there made his will, dated the 5th of De- 
cember, whereby he gave and bequeathed his estate or plantation, situate 
in the island of Cariacou, with the lands, slaves, hereditaments, and appur- 
tenances thereto belonging, (subject to an annuity or rent-charge of 3002, 


ing of the cause, it appears, that his honour stated that, in his opinion, the infant could not be 


charged in respect of her receipts during her minority. 
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thereinafter mentioned) and all other his estates and effects, both real(a) and 
personal, not thereinafter, or by any codicil thereto, specifically bequeath- 
ed, unto his cousin James Mill, of Camberwell, in the county of Surry, 
Esq. his brother, George Mill, of Montrose, in North Britain, and his 
cousin Hercules Mill, of the same place, Esq., and Doctor Patrick Bart- 
lett, of Cariacou, and the survivor or survivors of them, his heirs, execu- 
tors, administrators, or assigns, upon trust, out of his personal estate, to 
pay his debts, funeral expenses, legacies, and certain annuities, and to apply 
a perpetual yearly rent-charge of 300/., to be issuing out of his plantation 
in the island of Cariacou, in such manner as to them should appear best 
calculated to meliorate the situation of the slaves which should from time 
to time be upon that estate. 

The testator then proceeded to dispose of the residue of his real and per- 
sonal property in the following words:—‘< as for all the rest, residue, and 
remainder of my estate and effects whatsoever and wheresoever, and of 
what nature or kind soever,—subject and charged and chargeable as afore- 
said, and also subject to any legacies which I may give by any codicil to 
this my last will, and also subject to all such costs, charges, and expenses as 
my said trustees and executors, hereinafter named, should bear, pay, sus- 
tain, or be put unto, in or about the execution of the trusts hereby in them 
reposed,—I give, devise, and bequeath the same, and every part thereof, 
unto the said James Mill, George Mill, Hercules Mill, and Patrick Bart- 
lett, upon trust, that they my said trustees, and the survivors and survivor 
of them, and the heirs, executors, administrators, and assigns of such sur- 
vivor, do and shall, as soon as conveniently may be, invest such part of 
my said estate as shall not then consist of real estate, in the purchase of 
lands or rents of inheritance in fee-simple, which purchase or purchases 
shall be made in the names of the said trustees, or the survivors or sur- 
vivor of them, and by them, in due and_legal form, conveyed from time 
to time, together with such part or parts of my real estate as may then 
happen not to be sold or disposed of, for the purposes aforesaid, to other 
trustees and their heirs, so as at all times hereafter to support and preserve 
a perpetual succession in the lands and rents so to be purchased, and such 
parts of my real estate as may not have been sold or disposed of, for the 
intent and purpose mentioned, contained, and expressed in a certain in- 
strument or writing by me executed, bearing even date herewith.” He 
appointed the said James Mill, George Mill, Hercules Mill and Patrick 
Bartlett, his executors. 

The instrument, referred to by the will, was a deed poll, dated the 5th 
of December 1791, and attested by two witnesses, in which the testator, 
after describing himself as formerly of the island of Cariacou but then re- 
siding in the parish of Mary-le-bone, in the county of Middlesex, and re- 
citing that he had often observed with regret the destitute situation in 
which the daughters of many gentlemen in the neighbourhood of Mon- 
trose had been left at the death of their fathers, declared, <¢ that the gift, 
devise, and bequest of all the rest, residue, and remainder of my said 
estate and effects to the said James Mill, George Mill, Hercules Mill, 
and Patrick Bartlett and the survivors or survivor of them, and the heirs, 
executors, administrators, and assigns of such survivor, was so made and 
given them, upon trust, that they and the survivors or survivor of them, 


(@) It was stated at the bar, that the testator had net, at the date of his will, any real estate 
in England, 
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and the heirs, executors, administrators, and assigns of such survivor, do 
and shall, yearly, and every year for ever, pay the yearly rents of my said 
estates into the hands of the following persons, their heirs and ‘successors, 
{that is to say) the two persons who for the time being shall be my nearest 
of kin, and residing within twenty miles of the town of Montrose; the said 
James Mill and his heirs, when residing within the said distance; Sir 
Alexander Ramsay, of Balmain, Baronet, and Sir David Carnegie, and 
their heirs, when he or they shall reside within the said distance; and to 
the magistrates of Montrose for the time being; it being my desire and in- 
tention, that neither of my said trustees, or their heirs, assigns, or suc- © 
cessors, shall act in execution of the trusts hereinafter mentioned, but such 
as shall reside and live within twenty miles of the town of Montrose 
aforesaid, to be, by the said trustees, their heirs and successors, applied” 
in the manner therein mentioned, towards the relief and comfort of in- 
digent ladies residing in Montrose, or within twenty miles of Montrose. 
«‘ And for the more effectually carrying into execution,”’? continued the 
testator, ‘¢ the several trusts hereinbefore mentioned, and for establishing 
a method whereby the same may be from time to time kept on foot, for 
the more regular and sure payment and distribution cf the several annual 
sums and charitable donations to the respective description of persons be- 
fore pointed out and mentioned as the proper objects of a bountiful assis- 
tance, I do hereby empower, authorise, and direct, that when any of my said 
trustees shall die, or discontinue to live and reside within twenty miles of 
Montrose aforesaid, or be desirous of not acting in or relinquishing his 
trust, it shall and may be lawful for the real surviving acting trustees, or a 
majority of them, from time to time to elect and choose one or more per- 
son or persons to act and be joined with them in the execution of the 
trust aforesaid, in the reom or stead of him or them so dying, or becom- 
ing non-resident, or resigning as aforesaid; and to make and invest him or 
them with a full power, -authority, and direction, as if he or they were 
hereby particularly named or appointed. And in case it shall at any 
time hereafter happen that the number of voices shall be equal in any 
matter or subject relative to the execution of the trust hereby created, I 
do hereby declare, that the trustee, who shall be nearest of kin to me, 
shall, upon all such occasions, have the casting vote; and if there 
shall be no such next of kin to mea trustee at the time, then the eldest 
or senior trustee shall have the casting vote. And I do hereby particularly 
recommend to my said trustees, and the survivor or survivors of them, 
their heirs, assigns, and suceessors as aforesaid, whenever any vacancy 
shall happen as aforesaid, to elect some of my next of kin as trustees of this 
bounty, besides the two nearest of kin who may then happen to be trus- 
tees, if any can be found resident within twenty miles of Montrose afore- 
said, and shall be adjudged by the majority of my said trustees to be fit 
and proper persons to act in the execution of the several trusts aforesaid.”” 
The testator afterwards took up his residence in Bath, and made several 
codicils to his will. By the first of these codicils, dated in July 1799, 
he appointed his brother, John Mill, of Fearn, in the county of Angus, 
a joint executor with James Mill, George Mill, Hercules Mill, and Pat- 
rick Bartlett: and he nominated the said John Mill, his heirs and successors, 
joint trustees under the deed with James Mill, George Mill, and Hercules 
Mill, and Patrick Bartlett(a), and the said Sir Alexander Ramsay and 


(a) The codicil was so stated in the briefs. Some of the persons here referred to as trustees 
under the deed, were trustees under the will, and not under the deed. 
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Sir David Carnegie, thereby giving and granting unto him, and his heirs 
and successors, full power and authority to act under the same as fully 
and effectually, to all intents and purposes, and in all respects, as they 
the said James Mill, George Mill, Hercules Mill, and Patrick Bartlett, 
and the said Sir Alexander Ramsay and Sir David Carnegie, could or 
might do. "i 

In September 1800, he made a second codicil, by which, —after reciting 
that he had bequeathed his plantation in Cariacou, subject to the rent- 
charge of 300/., and all other his estate and effects, both real and perso- 
nal, upon trust, out of the rents, issues, and profits of his real estates, or 
by sale thereof, to pay his debts, funeral charges, legacies, and certain 
annuities,--he revoked and made void the said devise and bequest. He 
then directed, that his debts, funeral expenses, legacies, and the general 
annuities given by his will, should be paid out of his personal property; 
and he bequeathed the estate or plantation in Cariacou unto George Mill, 
John Mill, and George Gavin Browne, their heirs and assigns, in equal 
shares, subject to the payment of the annuity of 3002. per annum. 

By a third codicil dated in June 1802, the testator, after mentioning 
the death of George Mill, devised the plantation in Cariacou to John Mill 
and George Gavin Browne, and their heirs, in equal moieties; “ and,” 
continued the testator, ‘as to all the rest, residue, and remainder of my 
moneys, and securities for money, stock in the public or government 
funds, mortgages, and estates in mortgage, and other securities for money, 
effects, and premises whatsoever, not before given and bequeathed by my 
said will and codicils, I give and bequeath the same and every part thereof 
unto my said brother John Mill, and the said George Gavin Browne, 
their executors, administrators, and assigns, to be equally divided between 
them, share and share alike.”” He appointed his brother John Mill, and 
George Gavin Browne, executors of his will and codicils, and confirmed 


the appointment in his will of James Mill, Hercules Mill, and Patrick Bart- | 


lett to be trustees thereof. 

A fourth codicil, dated in March 1803, gave some small legacies. 

The testator died in December 1804. John Mill and George Gavin 
Browne proved his will and codicils. 

In 1806, Browne filed a bill in the court of chancery against John Mill, 
Patrick Bartlett, and the Attorney-General, insisting that the devises and 
bequests of the rent-charge on the plantation in Cariaccu, for the amelio- 
ration of the condition of the slaves, and of the residue of the real and 
personal estate for the purposes expressed in the deed of the 5th of De- 
cember 1791, were void, and that he and John Mill were entitled tothe 
residue under the subsequent testamentary instruments; and praying, 
among other things, declarations to that effect. 

In 1808, a decree was pronounced at the Rolls, directing the usual 
accounts of the personal estate to be taken ; and, on the 13th of June 1809, 
a decree was made on further directions, which, without alluding to the 
charitable bequests, or containing any declaration as to their validity, 


provided for the payment of the testator’s debts and legacies and of the 


general annuities which he had bequeathed, and directed one moiety of 
the residue to be transferred to George Gavin Browne, and the other 
moiety to John Mill. 

During these proceedings, no notice of the purport of the will, or of 
the deed of even date with it, had been given to any person interested 
in the establishment of the charity; and it did not appear that there had 


- 


~ 


CASES IN CHANCERY. 423 


[Attorney-General v. Mill.] 
been, at either of the hearings, any argument or discussion as to the va- 


lidity or invalidity of the bequest for the relief of indigent ladies in Mon- 


trose and the neighbourhood. At length, the magistrates of Montrose 
were informed of the contents of the will and deed; and, in 1823, the 
Attorney-General, on their relation, filed an information, praying, that it 
might be declared, that, under, the direction to lay out the residue of the 
personal estate of the testator David Mill, in the purchase of lands or 
rents of inheritance, for charitable purposes, to be executed in Scotland, 
as expressed in the deed of 1791, the trustees for the time being were 
authorised and empowered, or had the option, to purchase, for these pur- 
poses, lands or rents of inheritance in fee-simple in Scotland, and that 
directions might be given for applying the residue of the personal estate 
in making such purchases. 

To this information Browne filed a general demurrer, with a view of 
insisting that the decree on further directions was a bar to the present 
proceedings. But as the information did not state that the Attorney- 
General had been a party to the prior suit, it was found, when the demur- 
rer came on to be argued, that the question could not be disposed of in 
that form; and it was suggested that the more convenient mode of raising 
the substantial question would be, that Browne should withdraw the de- 
murrer, and put ina plea of the former decree, and that the Attorney- 
General should at the same time present a petition of appeal against that 
decree. 

This course was accordingly adopted: and, on the plea and petition of 
appeal against the decree of 1809, the question was, whether the bequest 
of the residue of the personal estate, for the purposes expressed in the 
deed of the 5th of December 1791, was void under the 9 Geo. II. ¢. 36. 

‘Sir Charles Wethereil and Mr Sugden, in support of the bequest. 

The testator was a Scotchman; two of the trustees named in the will, 
and the trustee, John Mill, appointed by a codicil, resided in Scotland ; 
the objects of the charity are exclusively Scotch ; and the most anxious 
care has been taken, that the administration of the charity shall be con- 
ducted solely by persons residing in Scotland. Under these circumstan- 
ces, the probability is, that the testator meant, that the lands or rents of 
inheritance should be purchased in Scotland; at least he must have in- 
tended that the trustees should have an option of making the purchases 
there. This inference is corroborated by the use of the phrase, “ rents of 
inheritance,” which is more applicable to property in Scotland than in 
England ; for fee farm rents are the only species of English hereditaments 
which would answer that description, and the amount of the fund was far 
too considerable for such a species of investment. Suppose the trustees 
had actually laid out the money in the purchase of lands in Scotland, _ 
would this court have made.them answerable for a breach of duty, con~ 
demned them for not defeating purposes for which they were expressly 
declared trustees, and compelled them to account for the residue to the 
residuary legatees or the next of kin? As it isa foreign charity which 
the testator has here created, this court could not have interfered with its 
administration(@), nor settled a scheme for the application of the fund, 


“nor regulated in any degree the mode of distribution, or the selection of 


the individuals who were to have the benefit of it. On what pretext, 
then, can it be said, that the property must be kept within the jurisdic- 


(a) Emery v. Hill, 1 Russ. 112. Minet v. Vulliamy, 1 Russ. 113. 
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tion of this court? If the trustees in the execution of the trust reposed 
in them, might purchase lands in Scotland, the bequest must be sustained. 
Oliphant v. Hendrie, 1 Bro. C. C. 571; Mackintosh ». Townsend, 16 
Ves. 330; Attorney-General v. Stewart, 2 Mer. 143—163. 

Where a will leaves executors or trustees at liberty to execute a charit- 
able gift in either of two modes, and the trusts may be lawfully executed 
in one of these modes, while, in the other, it would be defeated by the 
statute of mortmain, the court has taken and has held that the trustees or 
executors are bound to take that course which will give effect to the eha~ 
rity, Curtis v. Hutton, 14 Ves. 537, and it makes no difference, whether 
the option between two modes of proceeding is given by express words, 
or is raised by a reasonable implication from the language of the will and 
circumstances appearing on the face of it. 


Mr Horne and Mr Lynch, contra. The testator has appointed two sets — 


of trustees; one set, the trustees under his will, in whom the property as 
to be vested; the other, the trustees under the deed, who are to receive the 
rents from the trustees under the will, and to apply the money in the 
manner prescribed by that deed. This second class of trustees, it is true, 
are to be persons resident in Scotland; but they are not to have any con- 
cern with the investment of the fund or any estate in the lands or rents 
which are to be purchased. The appointment of two sets of trustees,— 
the one to have the control of the property,—the other to have the dis- 
tribution of the income of that property among the objects of the testator’s 
proposed bounty,—removes any presumption, that the property was to be 
laid out in Scotland, which might have been supposed to have been afford- 
ed by the nature of the purposes to which the income was to be applied; 
and, on the contrary, as the testator has expressly directed, that the trus- 
tees, who are to distribute the income, shall be persons resident in Scot- 
land, but has not made a similar provision with respect to the trustees in 
whom the property is to be vested, the fair inference is, that he did not 
contemplate residence in Scotland as a circumstance in any way connected 
with the trust reposed in the latter. This is, therefore, simply the case 
of a bequest to certain persons in trust to purchase lands, and to pay over 
the rents for charitable purposes to persons resident ia Scotland; the trust 
to purchase lands could be executed only by the purchase of lands in Eng- 
land; and the consequence is, that the bequest is void. 

Mr Lynch, also, contended that the third codicil revoked the residuary 
bequest in the will, and made a new disposition of the residue. 


9 
The Lorp Cuancettor. If it was the intention of the testator to give 
the trustees power to lay out the residue of his personal estate in the pur- 
chase of lands either in Scotland or England, the gift to charity will be 
good; and it is perfectly clear that it is not necessary, that the testator 
should have expressed, in positive and distinct terms, that the trustees 
were to have that option. If I could collect from any part of the will that 


it was his meaning or in his contemplation, that his trustees should have - 


an option of buying lands and rents of inheritance either in Scotland or 
in England, I should give effect to his intention. 

As to the argument against the charity, drawn from the appointment of 
two sets of trustees, I must observe, that two sets of trustees would have 
been equally necessary, even if it had been the intention of the testator 
that the lands should be purchased in Scotland, unless he had required 


that the purchase should be made, not merely in S ae 
; cotland, b 7 
twenty miles of Montrose. ‘ y » but within 
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oe Looking, however, at every part of the will,—a will, let it be recol. .— 


~ leeted, made in England, and in the English form, and,which says nothing 
as to the laying out of the money in Scotch purchases,—I do not see 
Een to induce me to suppose, that the testator contemplated the ‘pur- 
‘ chase of lands in Scotland. 

uf : , 
‘May 16, 1827.—The Lord Chancellor stated, that, having again read 
‘ove ‘the will, he continued to be of the opinion which he had expressed 
before, and therefore the bequest of the residue to charitable purposes was 

4 ¢ aah 


a; 
a The plea was allowed; and, on the petition of appeal, it was ordered, 
- that the detree of the 13th of June 1809 should be affirmed, : 


Baker v. Hanbury. ° 
3 Russell, 340. 


1827.—A lega¢y was given to the separate use of a married woman during the joint lives of her 


By A. 


* 


and her husband, and in case she survived him, to her absolutely, but if she did not survive _ 


him, to such person as she should by will appoint, and in default of appointment, to her next of 
kin, exclusive of her husband: she died in the lifetime of her husband and the testator: Held, 
that the legacy lapsed. 


THE will of John Baker. contained the following bequest:— ; 
2 << And as to my personal estate, my will is, that my executors do invest 
_ the sum of 10,000/. sterling in the purchase of stock in the public funds 
- in their own names, upon trust, to pay the dividends thereof, as the same 
shall become receivable, into the proper hands of my nearest relation, the 
said Ann Reed, or authorize her to receive the same for her sole and sepa- 
rate use, for and during the joint lives of herself and her said husband, the 
said Gilfred Lawson Reed; which dividends shall not be in the least subject 
to the debts, control, or engagements of her said husband; and, in case the 
said Ann Reed shall survive the said Gilfred Lawson Reed, upon trust 
that my said executors do forthwith transfer the whole of the stock that 


shall have been purchased with the said 10,000/. sterling and the unap-' 


plied dividends thereof, to her the said Ann Reed, for her own use abso- 
jutely; and, in case the said Ann Reed shall depart this life in the lifetime 
of ihe said Gilfred Lawson’Reed, upon trust to transfer such stock, and 
pay the unapplied dividends thereof to such person or persons for such use 
} or uses, and in such manner and form, as she the said Ann Reed shall, in 


and by her last will and testament, or any writing purporting to be her last 


will and testament, under her hand, notwithstanding her coverture, order, 
direct, or appoint, give or bequeath the same; and in default of such direc- 
tion or appointment thereof, shall and do transfer and dispose of the same, 
or so much or such part thereof as shall not beso appropriated or disposed, 
and pay the unapplied dividends thereof, to such person or persons (ex- 
clusively of the said Gilfred Lawson Reed), as would be entitled thereto 
under the statute of distributions, as the next of kin of her the said Ann 

Vou. LI.—3 D ii 
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Reed, if she the said Ann Reed had died possessed thereof a widow and 


intestate,”? &c. is 
Ann Reed died in the lifetime of the testator and of her husband, leav- 


| 
| 


ing a daughter, her only child. This daughter had married the plaintiff — 


Baker; and she, in conjunction with her husband, as being the sole next 
of kin of her mother, claimed by the present bill payment of the legacy 
of 10,0002. 3 ale ‘ 
The question was, whether the legacy lapsed by the death of Ann Reed. 
in the testator’s lifetime, or went to the person or persons to whom the 
money was directed to be paid, if Ann Reed made no appointment. 
The decree of the Vice-Chancellor declared, that the legacy had lapsed. 
The plaintiffs appealed. 
Mr Shadwell, in support of the appeal. In the event which hap- 


: 


f 


pened,—the death of Ann Reed in her husband’s lifetime,—the bequest i 


is to her for life, with a power of appointment; remainder, if she made no 
appointment, to her next of kin, exclusive of her husband. The gift to 
the next of kin is distinct from any interest given to her, and, therefore, 
cannot be affected by her death. Perkins v. Micklethwaite, 1 P. Wms, 
275. 

Mr Sugden and Mr Wakefield, contra. The object of the testator was, 
that Mrs Reed should have the whole beneficial interest in the 10,000/., 
but so as to exempt it from marital control. He. has, therefore, given it 
to her separate use during the joint lives of her and her husband, and if 
she survive her husband, she is to take it absolutely; if she does not sur- 
vive her husband, she has a general power of appointment by any writing 


in the nature of a will; and if she makes no appointment, her next of kin 


are to be entitled. The limitation to the next of kin is a mere substitu- 
tion for the power of appointment. The next of kin are put in the place 
of the appointees of this lady; they can take only what she might have 
appointed; she could have appointed nothing, because she died before the 


testator; and their claim must, therefore, fail entirely. Calthorp v. Gough, 


capo C. 395, n.,4T. R. 707, n. Humberstone v. Stanton, 1 V. and 
. 385. 

Mr Shadwell, in reply. In Calthorp v. Gough, the legacy was given 
to lady Gough absolutely, if she survived her husband: she did survive 
him, and, therefore, if she could not take the legacy, no other person could 
-claim it; and, as she afterwards died in the testator’s lifetime, the bequest 
necessarily failed. So, here, if Mrs Reed had survived her husband, and 
then had died before the testator, the legacy would have failed; because 
as she survived her husband, no one, except her, could have had any title 
under the will; and she could have had no title, because she did not 
survive the testator. The distinction of the present case is, that, in the 
events which have happened, Mrs Reed had merely a life-interest in this 
sum of 10,000/., with a limitation over to her next of kin, subject only to 
be defeated by the exercise of her power of appointment. 


The Lorp Cuancettor was of opinion, that the legacy was intended to 
be an absolute bequest to Mrs Reed, but that it was qualified on account 
of her situation as a married woman; and he referred to the observations 
of Lord Alvanley, inhis judgment in Calthorpv. Gough. He held, there- 
aed ty the legacy had lapsed; and he affirmed the decree of the Vice- 

ancellor. 


Reg. Lib. 1826, A. 1293. 
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Rolls. —May 14, 31, 1827.—Where a testator directs his just debts and funeral expenses to be 
fally paid and satisfied by his executor thereinafter named, it is a condition imposed upon 
the executor to satisfy the testator’s debts and funeral expenses, as far as all the property, 
which he derives under the testamentary disposition, will extend, whether real or personal. 


. WILLIAM WHITAKER began his will in the following words:— 
“First, I will and direct that all my just debts and funeral expenses be fully 
paid and satisfied by my executor hereinafter named.”? The testator then 
proceeded to give certain pecuniary legacies and an annuity which was to 
be issuing out of a specified farm; and he concluded as follows: «all my 
real, personal and copyhold estates whatsoever, and wheresoever, subject 
to the above-mentioned legacies and annuity, I give, devise, and bequeath 
to my nephew William Whitaker, to hold to him, his heirs, executors, 
administrators and assigns; and I appoint him executor hereof.” 

The question in the cause was, whether the testator had charged his real 
estate with the payment of his debts. 

Mr Shadwell, for the creditors. -The introductory words show that it 
was the intention of the testator to create a charge for the payment of his 
debts beyond the mere liability which the law would of itself create; and 
the direction that his debts should be paid will be entirely inoperative, if 
the personalty alone be applicable to that purpose. He has devised real 
estates to his executor; and he has ordered the executor to pay all his 
debts: must not that direction be considered as annexing a condition to the 
devise, or as creating a charge on the property so devised? The legacies 
are charged on the real estate; whence a fair presumption arises, that the 
testator considered his real and personal estate as forming one fund for the 
purpose of his will. Locking at the language which the testator has used, 
it is not probable that he should have intended to show greater favour to 
his legatees than to his creditors. 

Mr Sugden and Mr Roupell, for the devisee. ‘The first direction of the 
testator is, that his debts should be paid by his executor; and as the char- 
acter of executor has reference only to the personalty, no inference can 
thence be drawn that the intention was to charge the realestates. He then 
charges his real estate with his legacies, and devises it to the same person 
whom he afterwards appoints his executor. But if the preceding part of 
the will did not charge the lands with debts, no intention as to that point 
can be collected from the subsequent charge of legacies. The devise to 
William Whitaker is to him by name, and not as executor. 

The following cases were cited: Williams v. Chitty, 3 Ves. 545. Go- 
dolphin v. Penneck, 2 Ves. 271. Trottv. Vernon, Prec. Chan. 430, and 

2 Vern. 708. Stanger v. Tryon, 2 Vern. 709, n. Kay v. Townsend, 2 
Vern. 709, n. ‘ Davis vy. Gardner, 2 P.Wms, 188... Noel J. Weston, 2 V. 
and B.269. Coombes v. Gibson, 1 Bro. C. C. 273. Powellv. Robins, 7 
Ves. 209. The cases of Finch v. Hattersley, and Bridges v. Landen, 
referred to, the former in 3 Ves. 550, and the latter in 7 Ves. 210, were 
also relied on as authorities, the one in favour of, and the, other against, 
the claim of the creditors. 
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The Masrer of the Roxzs directed the cause to stand over, in order 
that the facts of these two cases might be ascertained by examination of 
the reporter’s book. (@) ‘Gs 

The case was re-argued, and the following additional authorities were 
cited: Harris v. Ingledew, 3 P. Wms, 92; Lee v. Warrington, 4 Bro. P. 
C. 90; Clowdsly v. Pelham, 1 Vern. 411; and Keeling ». Brown, 5 
Ves. 359. 


(a) Finch vw. Hattersley. 


Finch ». Hattersley, upon the examination of the registrar’s book,.appeared to be to the fol- 
lowing effect :— 

The defendant, James Hattersley, made his will, whereby he directed, “ that all his debts, to 
the value of 20s. in the pound, and his funeral expenses, should be paid by his executrix-there- 
inafter named; and he gave to his wife, M. Hattersley, all and. singular his houses, lands, mes- 
suages, and tenements whatsoever, with their appurtenances, situate in the township of Barns- 
ley, in the county of York, or in the parish or precincts thereof. And he gave to his wife all 
the rest of his goods and chattels and personal estate whatsoever; which said houses, mes- 
suages, lands, and tenements, goods, chattels, and personal estate he willed should be fully 
possessed and enjoyed by his said wife for and during her life; and, at the end thereof, he willed 
that they should be divided by his said wife among such of his children as should be then living, 
in such proportions as she should think proper: and he thereby constituted her, his said wife, 
executrix of his said will. 

By the decree the Master of the Rolls declared, that, in case the said testator’s personal estate 
should not be sufficient for payment of his debts and funeral expenses, the deficiency ought to 
be made good out of the said testator’s real estates, and did decree, that such deficiency be raised 
by sale or mortgage of the said testator’s real estates, or a sufficient part thereof. ; 

Reg. Lib. 1775, A, 223. 


Bridgen v. Lander. 


The case referred .to under the name of Bridges v. Landen, appears in the registrar’s book 
under the name of Bridgen.v.. Lander. 

There the question arose upon the will of Garrard Lander, which was to the following effect:— 
“ Imprimis. 1 will that, all such debts as I shall justly owe at the time of my decease, and my 
funeral charges and expenses, be in the first place paid by my executrix hereinafter named, and 
as to my real and personal estate, I dispose thereof in the manner following: that is to say, first, 
I give, devise, and bequeath unto my.wife, Elizabeth Lander, for and during the time of her 
natural life, one annuity or yearly rent-charge of 61. a year, &c. over and above the yearly inte- 
rest of the sum of 2001. settled on her the said Elizabeth Lander on her marriage with me Gar- 
rard Lander, which said annuity or yearly sum of 6/.a year I do order and direct to be paid 
half-yearly, the first payment to be made, &c.: and I do hereby charge and make liable all my 
real estate to and with the payment thereof. And I hereby also give, devise, and bequeath 
unto my wife, Elizabeth Lander, for and during the term of her natural life, one half of all my 
stock of cattle, corn, hay, implements of husbandry, and household goods, to hold to her, &e. 
during the term of her natural life, and from and after her decease or marriage again, then I give 
and devise the same to my son, John Lander, and his heirs for ever; but in case my said wife 
Elizabeth Lander, should marry again, then and in such case I give my same wife for her a 
use forever, such part of my household goods as she shall accept, to the value of 2001., to be ap- 
praised,” &c. ..He then gave each of his three daughters legacies of 1501. a piece, which he 
charged on his real and personal estate. ‘ Jiem. Also I give, devise, and bequeath unto my son 
John Lander, his heirs and assigns for ever, all my messuages, &c., and also all other my cal 
and personal estate of what nature or kind soever, &c., to hold unto my son, John Lander, his 
heirs and assigns, subject to and charged and chargeable with the said annuity of 61. a year to 
my said wife as aforesaid, and also the sum of 150J. a piece to each of my said daughters as 
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The Master of the Rotts. When the testator in his will directs that 
all his just debts and funeral expenses be fully paid by his executor there- 
inafter named, it must be intended, that he had then fully determined who 
that executor should be; and the will is to be construed as if he had said, 
«<I direct that my just debts and funeral expenses be fully paid and satis- 
fied by my nephew William Whitaker, whom I hereinafter name my 
executor.”” In such case the obligation to pay his debts and funeral ex- 
penses would be a condition imposed upon the nephew William Whitaker, 
to be satisfied as far as all the property, which he derived under the will, 
would extend, whether personal or real. This principle will reconcile all 
the authorities, and will be of ready application in future cases. 

I must declare, therefore, as in Finch v. Hattersley, that the deficiency 
of the personal estate for the payment of debts and funeral expenses is in 
this.case to be made good out of the testator’s real estate. 


Landon v. Ferguson. 
3 Russell, 349. 


' Rolls. —May 15, 1827.—Judgments not docketed, have no preference 


against heirs, executors or administrators. ; 


Abrams v. Winshup. 


3 Russell, 350. 


Roills.—May 21, 1827.—A devise of lands to A. “for paying his son 501, when of the age of 
twenty-one years,” gives A. the fee beneficially, charged with the payment of 507. 


THE will of Lionel Winshup contained, among other devises, the fol- 
lowing:—‘¢T bequeath unto Joseph Bulmer, senior, all the front of the 
street on the west side of the yard as far as the stone stairs, for paying his 
son Thomas Bulmer, my nephew, 50/. when of the age of twenty-one 
rears.”’ 
: Mr Sugden argued, that these words did not give any beneficial inter- 
est to Joseph Bulmer, senior. A mere devise to A. for paying B. 507. 
has never been held to do more than to create a charge for the particular ‘ 
purpose ‘expressed; though the construction might have been different, had 


aforesaid; and I do hereby constitute, nominate, and appoint my wife, Elizabeth Lander, sole 
executrix of this my last will and testament.” 

The bill was filed by creditors. ‘ ; 

The decree made at the original hearing on the 27th of January 1785, was, ‘‘ that the will 
was well proved, and ought to be established; that it be referred to the Master to take an ace 
count of the debts and funeral expenses, &c. of the testator; that an account be also taken of 
‘the personal estate of the testator come into the hands of the executrix, and that the testator’s 
personal estate be applied in payment of his debts and funexal expenses in a course of adminis-\ 
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the devise to A. been accompanied with any words expressive of attach- 
ment or regard towards him, or showing that A. was an object of bounty 
to the testator. Here the devise is, in substance, a devise to A. on trust 
to sell and to pay B. 502. / 

The Masrer of the Roxis was of opinion, that this was a devise of the 
fee of the premises to Joseph Bulmer, senior, charged with the payment 
of 502. to his son. 


Bolland v. Disney. 


3 Russell, 351. 


May 21, 1827.—In the policies effected by the Amicable Society, there is no exception as to 
death by the hands of justice: a person insuring his life in that office, afterwards suffered death 
for a criminal offence: the policy was not thereby avoided. 


BY a policy of assurance, which, on the 11th of January 1815, Henry 
Fauntleroy effected on his life, with the Amicable Society, it was wit- 
nessed, that he, Fauntleroy, was admitted a member of that society; and 
the corporation bound themselves and their successors to pay to his ex- 
ecutors, administrators, or assigns, such a proportion of the joint stock or 
fund, as on his deathyshould become due according to the society’s charter 
and kye-laws. In October 1824, Fauntleroy was declared a bankrupt; 
shortly afterwards he was convicted of forgery, and, on the 30th of No- 
vember, he was executed, pursuant to his sentence. The premiums had 
been duly paid up to the time of his death. 

The sixth bye-law was in the following words:—“ that every policy 
hereafter to be issued (other than in exchange of policies heretofore issued, 
or in lieu of such policies, in case of their being lost), shall contain a con- 
dition to be, and shall be, null and void, in case the declaration required 
by the fifth bye-law shall in any respect be untrue and fraudulent, or in 
case the person admitted a member on his or her own life, or the person 
on whose life the contribution is made, shall go out of Europe, or engage 
or be employed in military service out of the United Kingdom, or in na- 
val or maritime service or occupation, without first obtaining license in 
writing from the court of directors, and paying such further or additional 
premium as shall be required by them.”? -These were the only cases in 
which it was expressly provided that the policies should be void. 

The bill was filed by the assignees:of Fauntleroy, praying that an as- 
signment of the policy which had been made in 1819, might be declared 


tration; and in case the said testator’s personal estate will not be sufficient to pay all debts, his 
lordship doth reserve the consideration of all further directions,” &c. 

Reg. Lib. 1785, A. 160. : 

By the decree on further directions, made on the 31st of October 1787, his lordship did de- 
clare, ‘* that what remains due to the specialty creditors of the testator, and also what is due to 
the simple-contract creditors, to the extent of so much of the personal estate as has been ex- 
hausted in payment of the debts due to the creditors by specialty, (in whose place the simple- 
contract creditors are to stand and to receive a satisfaction pro tanto) is to be raised by sale of 
the said testator’s real estate, or a sufficient part thereof.” 

Reg. Lib. 1787, A. 686. 
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to be void, and that the Amicable Society might be decreed to pay to the 
plaintiffs what was due on the insurance. 

The only question argued was between the plaintiffs and the Amicable 
Society, who contended that, because Fauntleroy had perished by the hands 
of justice, no person could make any claim against them under the policy’ 
of insurance. | 

It was argued: First, the contract between the assured and the assurer is, 
that, if the former dies within a given time, the latter shall pay to his re- 
presentatives a certain sum of money. The purpose is to provide, so far 
as pecuniary arrangements are concerned, a species of indemnity against 
the chance of death, as depending on the course of nature and the accidents 
of life; but it is not the purpose of the contract to indemnify the assured 
against his own act; and if he by his personal agency terminates his ex- 
istence, he cannot make the society liable. A man must be presumed to 
know the natural-and legal consequences of his own conduct. If he per- 
petrates a crime which the laws of his country punish with death, he must 
be held to have acted with foresight of the fate which he thus prepares 
for himself; and his death is as much his own act as if he had committed 
suicide. He, therefore, cannot make it the foundation of a pecuniary 
claim, under a contract of insurance on his life, any more than he could 
under an insurance against fire, if he had himself caused the destruction 
of the insured premises; or under an assurance against the perils of the sea, 
if he had wilfully brought about the loss of the vessel. 

Secondly, in this society the assurer and the. person assured, being, as 
such, members of a co-partnership, are bound by an implied faith arising 
out of the partnership relation. A partner is not at liberty to do an act, 
which shall withdraw funds from the partnership, and convert them into 
part of his own assets; he cannot be allowed, by his own conduct, and still 
less by the perpetration of. a crime, to acquire a pecuniary benefit at the 
expense of his partners. 

Thirdly, at all events, the question is one of a nature purely legal; and 
though the mode, in which the policy has been dealt with, has enabled 
the plaintiffs to bring the point for adjudication into a court of equity, a 
- decision ought not to be pronounced against the society, without giving 
them an opportunity of obtaining the opinion of a common law tribunal. 


-The Masrer of the Rotus. Where the policy does not provide that 
the obligation to pay shall determine, if the event insured against shall 
happen in a certain specified manner, then, if the event do happen in that 
manner, the obligation to pay shall not determine, merely because the con- 
duct of the party insured produced the event, even though such conduct 
was an offence against the criminal law of the country. To avoid the ob- 
ligation to pay, the act of the party insured, which produced the event, 
must be done fraudulently, for the very purpose of producing the event. 

Decree for the plaintiff, but without costs, on account of the conflicting 
elaims between the plaintiffs and the defendants Mr and Mrs Disney. 
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‘ Farmer v. Bradford. 

3 Russell, 354. 

se 


May 22, 1827.—Where, under a settlement, a testator had, ina certain event,the fee of an estate,» | 
subject to a term, and had, under the same settlement, a power, in the particular event, to ap- 
"point the fee, subject to the term, by deed or will, and by his will he devised the estate in 
fee, without reference to his power, the will takes effect as a devise of his interest, and not as 

an execution of his power. ; bs 
By the same settlement he had, in the events which happened, a power to appoint a sum of 


BA es eA . * e . 
1000/., which was to be raised after his death by the term to which the fee of the same estate 
was subject; but his will took no notice whatever of this power: the devise of the estate does 
not operate as an execution of the power to appoint the 1000J. 


~ BYvan indenture of settlement, dated the 9th of May 1801, and made 
~ previous to the marriage of William Farmer with Sarah Peck, her uncle, 
1 Peck, conveyed an estate called Lushill to two trustees, their 
sir: assigns, to the use of him, William Peck, and his heirs and as- 
si is, till the intended marriage; and from and after the solemnization 
thereof, to the use of the said William Peck and ‘his assigns, during the 
term of his natural life; and from and immediately after his decease, to the 
use of the defendant James Bradford, for a term of 500 years, to com- 
mence from the death of William Peck; and from the end or sooner de- 
termiination of that term, to the use of such person or persons, and for 
such estates and interests, as the said William Peck should, by deed exe- 
cuted and attested in the presence of two witnesses, or by will executed 
in the presence of and attested by three witnesses, limit and appoint; and, 
in default of appointment, then to the use of the said William Peck, his 
heirs and assigns for ever. And as to the term of 500 years, it was 
thereby declared, that the defendant James Bradford, his executors and 
administrators, should, after the decease of William Peck, out of the rents 
and profits of the said hereditaments, or by mortgage or sale thereof for 
all or any part of the said term of 500 years, raise and levy the sum of 
1000/., with interest for the same at the rate of five per cent from the de- 
cease of William Peck, and should stand and be possessed thereof upon 
trust to permit William Farmer to receive the clear yearly interest and 
proceeds thereof during the term of his natural life; and, after his deccase 
to permit and suffer the said Sarah Peck, his intended wife, to receive the 
clear yearly interest and proceeds thereof during the term of her natural 
life; and from and after the decease of the survivor of William Farmer 
and his said wife, to pay the sum of 1000/., and the interest and proceeds 
thereof, unto and amongst all and every the child or children of them 
the said William Farmer and his intended wife, and the issue of such of . 
their children as should be then dead, in manner therein mentioned; and if 
there should be no such child, nor any issue of such child, living at the 
death of the survivor of William Farmer and his said intended wite, then 
to pay the said\sum of 1000/., and the interest and proceeds thereof, unto 
such persons and in such manner as the said William Peck should appoint 
by any deed executed as therein mentioned, or by his will executed in the 
presence of and attested by three witnesses; and in default of such ap- 
pointment, then upon trust to pay the same to the executors and admin- 
istrators of Sarah Peck, the intended wife. 
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3 The marriage took effect. In 1803, Sarah Peck, the wife, died, leav- 
ing only one child, who died within a few wecks afterwards, and in the 
lifetime both of the father, William Farmer, and of William Peck, the 
mother’s uncle. 

_ In 1821, William Peck made his will, and thereby, without mention- 
Ing the powers of appointment reserved to him by the indenture of the 
4th of May 1801, or using any words of reference to those powers or to 
the settlement, devised his manors, lands, hereditaments, and premises at 
Lushill, and all other his real estate, to his nephew William Peck, his 
heirs and assigns for ever: and, after giving certain pecuniary legacies, he 
bequeathed all the residue of his personal estate and property whatsoever 
unto his said nephew, for his own absolute use and benefit, and appointed 
him sole executor of his will. He died not long afterwards. 

The 10002. not having been raised, William Farmer, who had taken out 
administration to his deceased wife, filed his bill against the trustee, James 
Bradford, and the devisee, William Peck, the nephew, praying to have 
the 10002. raised from the Lushill estate, and that it might be declared, 
that, in the events which had happened, the plaintiff, in his own right in 
respect of his life estate, and as the administrator of his deceased wife, was 
absolutely entitled to the money. : 
_ The defendant Peck claimed the 1000/., subject to the plaintiff’s life 
interest, on the ground, that the devise of the estate to him would pass all 
such interest in a sum of money charged on that estate, as the devisor had 
power to appoint. 

Mr Sugden and Mr Wilbraham, for the plaintiff. By the settlement of 
1801, the 10007. was completely severed from the inheritance: it was the 
duty of the trustees to have raised the money, and, in their hands, it would 
have been subject, in consequence of the death of the wife and the failure 
of issue of the marriage in the husband’s lifetime, to a trust for the husband 
for life; remainder to such persons as William Peck should appoint; re- 
mainder to the administrators of the wife. ‘Therefore, William Peck had 
no interest in the sum; he had only a power of appointment. 

The devise of the estate cannot be considered as an appointment: first, 
because the will, not referring to the power, and the words of it being 
fully satisfied by property other than that which is the subject of the pow- 
er, is not an exercise of that power; secondly, because a devise of the fee, 
which was in the testator, cannot operate upon a sum of money, charged 
upon the estate, over which the testator had a power of appointment, but 
in which he had no interest. Therefore, as the power has not been ex- 
ercised, the limitation in default of appointment must take effect. 

Mr Preston and Mr Bickersteth, for William Peck. The plaintiff has 
no equity to claim this principal sum against the inheritance. The power, 
which William Peck reserved over the inheritance, corresponds and is 
almost in the same terms with the power over the charge; which shows 
the intention of the parties, that his control over the inheritance and over 
the charge should be, as it were, consolidated. If William Peck had sold 
the Lushill estate to a purchaser for a valuable consideration, would not 
his conveyance have operated as an appointment of the 1000/. to the pur- 
chaser? The money could not be raised till after his death; and, in dis- 
posing of the estate itself; he must be considered as disposing inclusively 
of the reversionary charge to which it was subject, as far as his power of 
disposition extended to that charge. Therefore the devise to him of the 
Lushill estate passed the interest of the 1000/., which the testator had power 

Vou. U.—3 


434 CONDENSED ENGLISH 


[Farmer v. Bradford.] 


toappoint. A power to appoint money to be raised out of an estate, may 
be exercised by an appointment of the estate itself. Bullock v. Fladgate, 1 
Ves. and B. 471; Pearson v. Lane, 17 Ves. 101. «It has been held,” 
says Sir W. Grant in the former case, 1 Ves. and B. 478, ‘that a power 
to appoint an estate in land, includes a power to dispose of the estate and 
appoint the produce: the same effect has been given in the more doubtful 
case of a power to charge an estate; and a power to appoint the money 
produced by an estate directed to be sold, has been considered as a power 
to appoint the estate itself.” i 

Mr Preston cited also a manuscript case of Beaumont v. Twiss, decided 
in 1777, in which it was said to have been held, that the devise of an es- 
tate passes a charge upon it, where the testator has no other interest than 
a power to charge. 

Mr Rose, for the trustee. 


The Master of the Rotts. The testator here has, by the settlement, 
a power to appoint the remainder in fee of the Lushill estate, subject to 
his own life-interest and to a term of 500 years; he has by the same set- 
tlement, an interest in the whole fee of the estate, subject to the term of 
500 years; and by the same settlement, he has also a power to appoint a 
sum of 1000/. to be raised by the 500 years’ term, in the event of there 
being no child, nor issue of any child of the plaintiff and Sarah Peck, liv- 
ing at the death of the survivor. By his will, which contains no reference 
either to the settlement or to his power, he devises his Lushill estate in 
fee to the defendant, his nephew, and constitutes him residuary legatee of 
his personal estate. According to the settled rule of construction, the 
devise of the Lushill estate must take effect out of his interest, and not in 
execution of his power; and is, therefore, a devise of the Lushill estate in 
fee to his nephew, subject to the 500 years’ term; and, consequently, to 
the trust of that term. There being no manner of reference to the settle- 
ment, nor to the power of the testator to appoint, after the death of the 
plaintiff, the 1000/. which is to be raised by the trust of that term, the 
will cannot operate directly as an appointment. 

But it is said, it operates indirectly as an appointment—that the devise 
of the Lushill estate, is, in effect, an appointment of all interest in the 
Lushill estate which the testator had the power to appoint. The two 
eases of Pearson v. Lane, and Bullock v. Fladgate, which have been cited 
for the defendant, the nephew, do not appear to me to bear upon such 
point; nor does the manuscript case of Beaumont v. Twiss, if correctly 
stated. Where a testator has no other interest in an estate than a power 
to charge, it may well be intended, that, by the devise of the estate, he 
meant to execute his power to charge; or the devise would be wholly in- 
operative. But here the devise will pass the fee of the estate, subject to 
the 500 years’ term; and every word of the will may operate fully, with- 
out conjecturing that the testator meant what he has not expressed or in- 
timated. 

Declare, therefore, that, the testator having made no appointment of the 
10001., the plaintiff, in his own right, and as administrator of his wife, is 
absolutely entitled to it. 
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8 Russell, 360. 


May 22, 182'7.—The words, if ‘‘A. B. shall happen to die, leaving a child or children,” con- 
strued to mean, upon the effect of the whole will, the death of A. B. before the testator’s 
widow. 

A testator gave the residue of his estate upon trust, to pay the interest to his widow during her 
life for her separate use, and, after her decease, to pay the principal to C. for her own use, 
and to be at her own disposal; but if C. should happen to die, leaving any child living at her 
decease, then to such child or children; and if she should happen to die, without any child 
living at her decease, then to D. and E.; but if either of them should die, before they should 
become entitled to receive the fund, then he gave the whole to the survivor; and if they 
should both die in the lifetime of his widow, then he gave the whole te his wife absolutely : 
C., having survived the widow, was entitled to the residue absolutely. 


THE testator, Benjamin Da Costa, by his will, disposed of his residuary 
pet which consisted entirely of personal effects, in the following 
words :—~ 

‘‘Item, all the rest, residue, and remainder of my estate, whatsoever 
and wheresoever the same now is or shall be at the time of my decease, 
or of whatsoever the same shall then consist, I give, devise, and bequeath 
unto the said Charles Broughton, Joseph Da Costa, and Joseph Wessell, 
and to the survivor and survivors of them, and to the executors and ad- 
ministrators of such survivor, upon this special trust and confidence never- 
theless; upon trust that my said trustees shall pay the interest and divi- 
dends arising therefrom from time to time, as the same shall become due 
and payable, unto my said dear wife Mary Da Costa, for and during the 
term of her natural life, no ways subject or liable to any debts, control, or 
engagements of any husband she may futurely marry, but that her receipt 
alone shall from time to time be a sufficient discharge, notwithstanding 
her coverture, to any trustees for the same; and from and after her de- 
cease, then I give the principal of the residue of my said estate unto 
Catharine Da Costa, to and for her own use and benefit, to be at her own 
disposal; but if the said Catharine Da Costa should happen to die, leaving 
any child or children living at her decease, then I give the residue of my 
said estate unto such children, equally to be divided amongst them, share 
and share alike; and if but one child, to such only child; but if the said 
Catharine Da Costa should happen to die without any child or children 
living at the time of her decease, then I give the same unto the said Jo- 
seph Da Costa and my sister Jane Twycross, equally to be divided be- 
tween them, share and share alike; but if either of them should happen to 
die before they shall become entitled to receive the residue of my estate, 
then I give the whole thereof unto the survivor; but if they both should 
happen to die in the lifetime of my said dear wife Mary Da Costa, then I 
give the same unto my said dear wife Mary Da Costa, for her sole and 
separate use and benefit, and to be at her own disposal.’” 

The testator died; and then, Joseph Da Costa. The widow, died next; 
and she left Catharine Da Costa and Jane Twycross her surviving. 

The bill was filed by Catharine Da Costa, praying a declaration, that, as 
she had survived the widow, she was absolutely entitled to the testator’s re- 
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Jane 'T'wycross insisted, by her answer, that, according to the true con- 
struction of the will, the plaintiff took only a life interest in the residue ; 
that, the words of bequest, importing an absolute gift to her, were con- 
trolled by the subsequent clauses; that the intention of the testator, to be 
collected from the whole will, was, that, after the death of the widow, the 
plaintiff should have the interest of the fund during her life, and that, after 
her decease, the principal should go to her children, if she left any, but, in 
case she did not leave a child, to Joseph Da Costa and Jane Twycross, and 
the survivor of them; and, therefore, as Joseph Da Costa had died in the life- 
time of the widow, that she, Jane Twycross, was entitled to the fund abso- 
lutely, subject to the life interest of the plaintiff, and the contingency of her 
leaving a child. 

The question in the cause was, whether, in the events which had hap- 
' pened, Catharine Da Costa did take absolutely, or took for life only, with 
remainder over, in case she had no child living at her decease, to the testa- 
tor’s sister, Jane Twycross. 

Mr Sugden, for the plaintiff. When the testator says, ‘if the said 
Catharine Da Costa should happen to die, leaving any child or children 
living at her decease,”’ and ‘if the said Catharine Da Costa should hap- 
pen to die without any child or children living at the time of her decease,”” 
and when he provides for these events, he must have meant the death of 
Catharine Da Costa in the lifetime of the widow, who was tenant for life 
of the fund. In the immediately preceding clause he gives the principal 
to Catharine for her own use, and to be at her own disposal: that is an ex- 
press absolute gift; and if the subsequent clauses are to reduce her in every 

ossible event to merely a life interest, the will becomes inconsistent. 
There must be some possible event, in which she may take absolutely; and 
the event, in which she is to take absolutely, is that of her surviving the 
widow. The subsequent gifts to her and her children are substitutions for 
the interest thus given to her, which are to take effect only if she dies be- 
fore the tenant for life. Doe v. Sparrow, 13 East, 359. Clayton v. Low, 5 
B. and A. 630. Slade v. Milner, 4 Madd. 144. The principle of construc- 
tion contended for by the plaintiff, is the same as was adopted in these cases, 
though the event be different to which the general expression of ‘dying’ 
is here referred. In these cases ‘¢dying’”? was held to mean dying in the 
lifetime of the testator; here it means dying in the lifetime of the tenant 
for life of the fund. 

Mr Bellamy, for Jane Twycross. 


The Masrex of the Roxrs. From and after the decease of his widow, 
the testator gives the principal of the residue of his estate unto the plaintiff, 
to and for her own use and benefit, and to be at her own disposal: but if 
she happens to die, leaving a child or children, then, after her decease, 
Joseph Da Costa and Jane Twycross are to take. There is, therefore, ac- 
cording to the form of these expressions, first, a general gift to her abso- 
lutely; and, next, a qualification of, or exception to, that gift, in particular 
events only. But, according to the construction contended for by the de- 
fendants, the latter expressions, although in the form of qualification or ex- 
ception in particular events, amount to a simple revocation of the prior gen- 
eral gift; for as Catharine Da Costa, when she dies, must die either leaving 
a child or not leaving a child; and as, in either case, the defendant, Jane 
Twycross, says, that she is to be entitled; it necessarily follows, that in no 
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event can this residuary estate be at Catharine’s own disposal, according to 
the plain expressed intention of the testator. 

Upon examining, however, the subsequent part of the will, it manifestly 
appears that the testator did mean qualification and exception, as the form 
of the latter expressions imports; and it also appears what that qualifiea- 
tion and exception was. He proceeds to say, that, if either Joseph Da 
Costa or Jane Twycross should die before they become entitled to his resi- 
duary estate, then the whole is to go to the survivor of the two: but if both 
should die in the lifetime of his wife, Mary Da Costa, then his wife is to 
take the whole residuary estate absolutely. It is plain, therefore, that the 
death of his wife is the period at which he meant that Joseph Da Costa and 
Jane Twycross, or either of them, if then living, should become entitled to 
his residuary estate: and as they were not to take while the plaintiff, Catha- 
rine Da Costa, lived, the unavoidable conclusion is, that the dying of Catha- 
rine Da Costa, which the testator contemplated, was a dying in the life- 
time of his wife. By this construction, the whole will is made consistent. 

Declare, therefore, that the plaintiff, Catharine Da Costa, in the event 
which has happened, is absolutely entitled to the testator’s residuary estate. 


Smart vw. Clark. 


3 Russell, 365. 


May 31, June 1, 1827.—In order to advance the apparent intention of the testator, the words, 
© if he should die,’’ were construed, ‘* when he should die.” 


THE will of the testator as to the point in question, was in the follow- 
ing words:—‘‘I give to my son Edward Clark, who is now at sea, the in- 
terest of 500/. stock in the five per cents navy, during his natural life, if 
he comes to claim the same within five years after my decease; but if he 
should die or not come to claim the same within the time limited, then I 
give the said stock to the children of my daughter Ann Smart, share and 
share alike, with all the interest that may be due thereon.”? The residue 
of his estate he bequeathed to his four daughters. 

The son, Edward Clark, having returned to this country and claimed 
the bequest within the five years, received the dividends of the stock dur- 
ing his life, and died after the five years had elapsed. Upon his death, 
the children of Ann Smart filed their bill to have the 500/, stock transferred 
to them; and the question in the suit was, whether the 500/. stock, be- 
queathed to Edward Clark during his life, went over, upon his death, to 
the children of Ann Smart, or became part of the testator’s residuary estate. 

Mr J. Russell, for the plaintiffs. The testator has completely severed 
this sum of stock from the residue of his estate, and has appropriated it 
for the benefit of Edward Clark during his life, and afterwards to the 
children of Ann Smart absolutely. If it had been given to Edward Clark 
absolutely, the gift to the children of Ann Smart might, perhaps, have 
been regarded as merely a substitution for the former gift; and it might 
have been held, that the bequest to them could never come into operation, 
if the former gift took effect. But as Edward Clark has only a life inter- 
est given to him, and as the gift to the children of Ann Smart is absolute, 
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the latter cannot be regarded as a substitution for the former, but is a limi- 
tation under which the children will take, either if Edward’s life interest 
never arises, or when it expires by his death. The children of Ann 
Smart were postponed merely for the sake of giving the dividends to Ed- 
ward during his life; and no reason can be assigned, why the testator 
should have intended that the stock should go to them, if Edward died 
either in the testator’s lifetime, or within five years afterwards, and 
that it should not go to them, if Edward survived hinr by six years. It 
is true that, prima facie, the conjunction <¢ if”? imports contingency; but 
the testator was naturally drawn into the use of an expression importing 
contingency, because one event, for which he was providing,—namely, 
that of Edward not claiming the legacy within five years, —was contingent. 
There are many cases, in which “if A. B. shall die’? has been held to 
mean “when A. B. shall die.”” In Fortescue v. Abbott, Pollexfen, 479, 
Fearne on Contingent Remainders, 243, ‘if either of the testator’s chil- 
dren should depart this life,”? was construed ‘¢ when either of his children 
should die.”? “In case,’ is a phrase importing contingency, at least as 
strongly as “if; yet in Billings v. Sandom, 1 Bro. C. C. 394, where a 
testator gave 1000/. to A., and in case of A.’s decease, to B. and C., Lord 
Thurlow held that the money was given to A. for life only, with remain- 
der toB. and C. A similar conclusion was adopted in Nowlan vw. Nelligan, 
i Bro. C. C. 489, and in Douglas v. Chalmer, 2 Ves. Jun. 501. If words 
which prima facie import contingency, may be considered as denoting 
generally the death of the person to whom they are applied, even when 
the interest of that person in the fund is not confined expressly to his own 
life; much more easily may they receive that construction, when it is de- 
clared by unequivocal words, that the person, whose death is spoken of, 
is to take for his life only. 

Mr Wilbraham, for the residuary legatees. The 500/. stock is given to 
the children of Ann Smart, only in case certain contingent events should 
happen. One of the contingencies was, if Edward Clark did not claim the 
legacy within five years; and that event did not happen, for he did claim 
the legacy before five years had elapsed. The other contingency was, 
<¢if he should die:”’ these words in themselves import contingency: death 
at some time or other is not contingent; but death within a given time is con- 
tingent; and the testator, therefore, must have meant death within a given 
time, namely, within the five years. The words, <¢ within the time limit- 
ed,”’ modify the whole of the preceding clause; and apply to the first 
branch of it, «if he should die,”’ as well as to the latter branch, ¢¢or not 
come to claim the same.’? Even if there had not been a time expressed 
in the will, to which the contingency might be referred, the court, to 
satisfy the natural meaning of the words, would have referred the dying 
to death in the testator’s lifetime. Beckford v. Tobin, 1 Ves. Sen. 308. 
Hillv. Hill, 3 Ves. and B.183. Slade v. Milner, 4 Madd. 144. Hinckley 
v. Simmons, 4 Ves. 160. King v. Taylor, 5 Ves. 806. Turner v. Moor, 
6 Ves. 557. Galland v. Leonard, 1 Swanst. 161. Cambridge v. Rous, 8 
Ves. Jun. 12. 


The Masrer of the Rortrs. JI fear it is difficult to reconcile all the 
cases which have been cited. The case of Billings v. Sandom is, how- 
ever, an authority directly in point; there being no difference in the sense 
of the expressions “¢if he should die,” or “in case he should die:” and I 
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more readily follow that case, because it can hardly be doubted, that the 
real intention of the testator was, that the children of his daughter should 
be the objects of his bounty, the son being out of the way. 


In re Silcock’s estate. 
3 Russell, 369. 


Rolls.—-May 29, 1827.—A feme covert, tenant in tail in remainder of money to be laid cut in 
Jand, by arrangement with the tenant for life, and on a private examination, under the 7 Geo. 
IV. c. 45, consented to the payment of a proportion of the money to her husband; and the 
order was made accordingly. 


IN this case the question was, whether, where a feme covert was tenant 
in tail in remainder, after a subsisting life-estate, of money to be laid out 
in land, she could, by an arrangement with the tenant for life, and by an 
order of the court made upon her private examination under the 7 Geo. 
IV. c. 45, being the act amending the act commonly called Lord El- 
don’s act, entitle her husband immediately to receive a proportion of the 
money. 

The Master of the Rolls, upon a precedent before Lord Gifford, and 
upon reference to the act, made the order for payment to the husband. 


Brooker v. Collier. 
3 Russell, 369. 


May 22, 1827.—A DIRECTION for a reserved bidding ought not to 
be inserted in a decree for sale, but ought to be the subject of a separate 
order. 


Mortimer v. West. 
8 Russell, 370. 


May 21, July 19, 1827.—A testator devised his real and personal property to trustees, upon trust 
for four children of Martha Davies, whom he described by their respective names, ‘< together 
with every other child born of the body of Martha Davies alive at my decease, or born within 
nine months afterwards, share and share alike: Martha Davies had two other children born 
after the date of the will, but before the date of a codicil to it; and these, as well as the four 
previously born, were all illegitimate: the children, born after the date of the will, are not 
entitled to any share of the property. 


RICHARD MORTIMER, by his will, dated in February 1802, and 
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duly executed and attested, gave all his real and personal estate to trus- 
tees, upon trust, among other things, fo pay an annuity of 150/. a year to 
his wife, and another annuity of 100/. a year to a woman of the name of 
Martha Davies; “and upon further trust,” continued the testator, ‘‘as 
to the residue or net proceeds of the said rents, profits, interest, and other 
moneys (after discharging all necessary outgoings), and as to the whole of 
the same rents and profits and moneys, after the several deceases of my 
said wife Mary, and Martha Davies, to pay and divide the same by quar- 
terly payments, to and amongst Ann, the daughter of the said Martha 
Davies, born on or about the 13th January 1795, and baptized, &c. by the 
name and description of Ann, the daughter of Richard and Martha Davies; 
Richard, born on or about the 21st June 1796, and baptized, &c. by the 
name and description of Richard, the son of Richard and Martha Morti- 
mer; John Treasure, son of the said Martha Davies, born on or about the 
14th October 1799, and baptized, &c. by the name and description of John 
Treasure, son of Richard and Martha Mortimer ; James, son of the said 
Martha Davies, born on or about the 16th June 1801, and baptized, &e. 
by the mame and description of James, the son of Richard and Martha 
Mortimer; or such of them as shall be living at my decease, together with 
every other child born of the body of the said Martha Davies, and living 
at my decease, or born and living within nine calendar months afterwards, 
share and share-alike, for their several lives: and, from and after the decease 
of every of the said {children of the said Martha Davies,’ the testator dis- 
posed of his property in favour of their issue. 

The testator’s wife died in his lifetime. 

In March 1804, he made a codicil to his will, in which, after revoking 
the bequest of the annuity of 100/. per annum to Martha Davies, he added, 
‘¢and in lieu thereof, in case she is living with me at my decease, and 
not otherwise, I give and bequeath to her the sum of 100/. only; and J 
do hereby revoke such parts of my will, on account of the ill treatment of 
the said Martha Davies to me, which has been the sole reason of my not 
marrying her; and I do declare this to be taken as a fall revocation of 
such within bequest, which is now to sink into the residue of the estate 
for the benefit of the children interested.”’ 

_ By a-second codicil, dated in June 1807, he revoked his bequest to 
Martha Davies. 

Neither of the codicils was attested so as to pass freehold lands. 

The testator died in March 1809, leaving a considerable property, in- 
cluding both freeholds and leaseholds. 

Of the four children of Martha Davies, named in the will, one died in 
the testator’s lifetime. - Martha Davies had two other children born sub- 
sequently to the date of the will, but both of them before the date of the 
last codicil : Thomas, born in January 1803, and Jeremiah, born in June 
1805. All these children were illegitimate. 

The question was, whether Thomas and Jeremiah took any interest in 
the property under the words of the will. 

_ The cause had been argued before Lord Eldon ; and he stated his opi- 
nion to be, that the children born after the date of the will did not take. 
But as Thomas and Jeremiah were co-plaintiffs with the elder children, 
so that the different plaintiffs had adverse interests in the question, he re- 
fused to make a decree ; and the cause stood over, in order that Thomas 
and Jeremiah might be made defendants. 
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The record having been brought into a proper form, the cause came on 
again for hearing. 

Mr Shadwell and Mr Preston, for Thomas and Jeremiah. As to the 
intention of the testator, apparent on the face of the will, no reasonable 
doubt can be entertained. He enumerates four children of Martha Davies, 
who were then living, and who were all illegitimate, and he classes along 
with them “every other child born of the body of Martha Davies, in his 
lifetime.”? He contemplated the likelihood of the continuance of his in- 
tercourse with this woman. Thomas and Jeremiah answer the descrip- 
tion of “children of her body:” they come within the words of the will, 
and were unquestionably objects of the testator’s bounty; and there is no 
reason why the intention of the testator should not in this case have full 
effect. The objection is, that they are illegitimate, and were not in esse 
at the date of the will. But it has never been decided that a bequest to 
future illegitimate children is void. ¢¢ I know no law,” says Lord Eldon, 
in Wilkinson v. Adam, 1 V. and B. 446—468, “against devising to the 
children of a woman, whether natural or not, as that creates no uncertain- 
ty. The difficulty arises upon a devise to the children of a particular 
man by a woman to whom he is not married.”? And again, ‘¢ whether 
the cases cited from Lord Coke, Co. Lit. 3b, which are all cases of 
deeds, have necessarily established that no future illegitimate child can 
take under any description in a will, whether that is to be taken as law, 
it is not necessary to decide in this case. I will leave that point where I 
find it, without any determination.”? It is true, where the children are 
described with reference to the father, a bequest to them may fail; because 
it must be uncertain who is the father of an illegitimate child. In Met- 
ham v. The Duke of Devon, 1 P. Wms, 530, the gift was to the natural 
children of the duke; and it was held that an illegitimate child in ventre 
sa mere could not take, bécause it had not acquired a name by reputation. 
But where they are described as the children of a particular woman, 
the objects are as certain as if they were legitimate. In Blundell v. Dunn, 
cited in 1 Madd. 433, a bequest to an illegitimate child not born in the 
testator’s lifetime, but described as the child ¢‘ with which Sarah is now 
enceinte,’’ was sustained. 

Besides, the codicils operated as a republication of the will except with 
respect to the freehold, and the will must be considered as speaking from 
the date of the Jast codicil ; so that Thomas and Jeremiah will be enti- 
tled to a share of all the personal estate, as having been 77 esse at the time 
when the testamentary disposition was made. Habergham v. Vincent, 1 
Ves. Jun. 410. 

In Metham v. The Duke of Devon, a deed poll was considered to bein 
the nature of a codicil to the wiil; and the gift was not confined to illegi- 
timate children born at the date of the will, but was extended to all who 
were born before the date of the deed poll. _ 

Mr Sugden, Mr Blackburn, Mr Martin, and Mr Stuart, contra. Met- 
ham v. The Duke of Devon establishes the proposition, that a bequest to 
future illegitimate children is void; and there is. no authority for making 
a distinction between illegitimate children described as being the children 
of a particular mother, and those who are described as the children of a 
particular father. Arnold v. Preston, 18 Ves. 288. Earle v. Wilson, 17 
Ves. 528. Wilkinsony. Adam, 1 V. and B. 422. Bayley v. Snelham, 1 
Sim. and Stu. 78. Swaine vy. Kennerley, 1 Ves. and B. 465. Beachcroft 

Vou. Il.—3 F 
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v. Beachcroft, 1 Mad. 430. Kenebel v. Scrafton, 2 East, 530. Blodwell 
vy. Edwards, Cro. El. 509. 

Bven if an express gift to future illegitimate children could be sustained, 
no such gift occurs in this will. The bequest is ‘to every other child 
born of the body of Martha Davies,”? which must mean every legitimate 
child. Suppose Martha Davies had married, and had had legitimate 
children, would they not have taken? and could it have been argued, that 
her after-born illegitimate children by the testator, and her after-born legi- 
timate children by another man, were to take conjointly ? 

The fact of a codicil having been made after the births of Thomas and 
Jeremiah is altogether immaterial: it cannot alter the construction of the 
will, or render valid a bequest which was void ad initio, except so far as 
it might operate for the benefit of legitimate children. 


July 19.—The Lorp CuanceLtor. It was contended in this cause, that 
Thomas and Jeremiah, who were not born at the date of the will, were enti- 
tled to a share of the whole property, because the children were described 
with reference to the mother; and that, even if they were excluded from the 
freeholds, they would participate in the leaseholds and copyholds, because 
they were born before the date of the last codicil, which was to be consid- 
ered as a republication of the will, and as fixing the time from which the 
will would speak. 

It is not necessary for me to give an opinion on all the points which were 
argued. The terms, which describe the objects of the bequest are general— 
‘every other child bornof the body of Martha Davies.”? Now where there is 
a bequest to children generally,"legitimate children must be meant, unless 
it is shown by something amounting to necessary implication, that the tes- 
tator intended that the bequest should be to illegitimate children. Here 
there is nothing to show by necessary implication, that the testator intended 
that illegitimate children should take. He has not even limited the 
bequest to his own children by Martha Davies; and for a very obvious rea- 
son—because it was clear, that a bequest to unborn illegitimate children, 
describing them by reference to the father, would be altogether invalid. 

Thomas and Jeremiah are not entitled to take any part of the property, 
either under the will or by the operation of the codicil. 


Waldron v. Howell. 


3 Russell, 376. 


May 15, July 26, 1827.—The equity of redemption of a leasehold for years, with a covenant for 
perpetual renewal, is not an interest in real estate within the meaning of the 53 Geo. III. c. 
102, 8.19. 


The assignee of an insolvent is not bound, under that section, to dispose of such an equity of 
redemption by public auction. 


In a suit by the assignee of an insolvent to impeach a sale, which a former assignee had made, 


of an equity of redemption, the insolvent is not rendered a competent witness for the plaintiff 
by releasing his interest in the residue of his estate. 


A PIECE of ground had been assigned, subject to a yearly rent, to Howell 


CASES IN CHANCERY. 443 


[Waldron v. Howell.] 


and Watkins, their executors, administrators, and assigns, as tenants in 
common, during the residue of a term of thirty-nine years and nine months, 
created by a lease dated the 4th of June 1807; and they were also, by the 
assignment of that lease, entitled to the benefit of a covenant contained in 
it for the renewal of the term at the end of every fourteen years, on the 
payment ofa fine certain. Portions of this ground were afterwards let out 
on building leases. In November 1813, Watkins mortgaged his moiety 
to Howell. In August 1815, Watkins took the benefit of the insolvent 
act; and, on the 4th of June 1817, his estate and effects were conveyed 
and assigned, under the authority of the insolvent debtors’ court, to Poole, 
who had previously been chosen assignee. Poole did not dispose of the 
insolvent’s interest in the leasehold premises by public auction; but, in 
September 1817, he sold by private contract, and conveyed, the equity of 
redemption in Watkins’s moiety to Howell, the mortgagee of that moiety, 
and the owner of the other moiety. Howell afterwards conveyed part of 
the premises to one Lewellyn. In October 1818, Poole was, by an order 
of the insolvent debtors’ court, discharged from being assignee, and the 
present plaintiff was appointed assignee in his stead. 

The plaintiff, in his bill filed against Howell and Lewellyn, insisted that 
the sale by Poole to Howell was void; first, because it was made fraudu- 
lently; and, secondly, because a sale by private contract was not authorised 
by the provisions of the 53 Geo. III. ec. 102, which was the act for the re- 
lef of insolvent debtors in force at the time of the transaction. 

The Vice-Chancellor decided against the plaintiff on both points, and 
dismissed the bill without costs. 

The plaintiff appealed. 

On the point of fraud, the Lord Chancellor was of opinion that the alleged 
fraud was not made out on evidence. 

The only other question in the cause was, whether, under the 53 Geo. III. 
c. 102, sect. 19, the assignee was not bound to have sold the insolvent’s 
interest in the leasehold by public auction. 

The eighteenth section of that act provides, among other things, ¢¢ that 
all the estate, right, title, interest, and trust of every prisoner who shall be 
discharged by virtue of this act, of, in, and to all the real estate, as well 
freehold as copyhold or customary, and of, in, and to all the personal estate, 
debts, and effects of every such prisoner, shall, &c. be vested in the person 
or persons to whom the same shall, by the order of the. same court, be 
directed to be conveyed and assigned; and the conveyance and assignment 
shall, together with this act, be good and effectual in law to vest the estate 
and effects therein comprised in the person or persons to whom the same 
shall, by order of such court, be directed to be conveyed and assigned, his, 
her, or their heirs, executors, administrators, and assigns, according to the 
estate and interest which the prisoner had therein.”” ‘The nineteenth sec- 
tion enacts, “that every such assignee or assignees as aforesaid shall, with 
all convenient speed, after his, her, or their accepting such assignment or 
conveyance, use his, her, or their best endeavours to receive and get in the 
estate and effects of every such prisoner, and shall, with all convenient 
speed, make sale of all the estate and effects of such prisoner vested in such 
assignee or assignees; and if such prisoner shall be interested in or entitled 
lo any real estate, either in possession, reversion, or expectancy, the 
same, within the space of two monthsafter such assignmentand conveyance, 
shall be sold by public auction in such a manner and at such place or 
places, as the major part of the creditors of such prisoner entitled to the 
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benefit thereof, who shall assemble together on any notice in writing pub- 
lished, &c., shall under his, her, or their hand or hands approve.” 

Mr Pepys and Mr Bickersteth, for the appellant. The intention of the 
legislature was to distinguish personal chattels, which pass by delivery, 
from property which does not so pass, but must be transferred by deed. 
The former constitute the “estate and effects’? which the assignee is to 
“receive and get in;” and the disposal of these is left to his discretion. 
But if the insolvent is ‘‘ interested in or entitled to”’ any real estate, that 
interest is to be dealt with differently; and the legislature, in prescribing a 
different course of dealing with an interest in land, had regard to the nature 
of such property and of the title to it, and not to the quantity of interest 
which the insolvent might have. Every consideration, which renders it 
proper that a sale by auction should be preferred in disposing of a lease- 
hold for lives, applies equally to a term of years; and it could never be 
meant to bind an assignee to sell a lease for a single life by public auction, 
and to leave him at full liberty to dispose of a term for 2000 years by pri- 
vate contract. Neither in the eighteenth section, nor in the nineteenth, 
do we meet with the phrase ‘¢seised of,’? or any other expression exclu- 
sively applicable to freehold interests. In the former section the words 
are, “estate, right, title, interest, and trust, of, in, and to real estate;”’ in 
the latter, they are, ‘‘interested in or entitled to’’ real estate; and it 1s 
impossible to say that he, who has a term for years, has not an estate, right, 
title and interest, in the lands. A term for years is not personal estate in 
the sense in which that phrase is used in the act, when mention is made of 
‘<< personal estate, goods, and effects,”’ or of ‘‘estate and effects,’”? which 
the assignee is ‘‘to receive and get in:” it is a personal interest in real 
estate, and it is not capable of being received or gotten in. The twenty- 
sixth section begins thus: “and whereas a prisoner, who may be entitled to 
and claim the benefit of this act, may be seised and possessed of, or entitled 
to lands, tenements, or hereditaments, to hold to such prisoner for the 
term of his or her life, o7 other limited estate, &c.’? The words «other 
limited estate” will include terms for years, so that the legislature appears 
to have considered terms for years as interests in real estate. 

The argument on behalf of the respondents was, that, in the eighteenth 
section, the real estate and the personal estate were most explicitly distin- 
guished; that an interest in a term for years is personal estate, and must, 
therefore, be considered personal estate, and not real estate, within the 
meaning of the eighteenth section; that real estate in the nineteenth sec- 
tion must receive the same construction as veal estate in the preceding 
clause; and, therefore, that a term of years did not come within that des- 
cription of property which the act ordered the assignee to sell by auction. 


The Lorp Cuancettor. As I am of opinion that there was nothing 
fraudulent or improper in the transaction which this bill seeks to impeach, 
the only question, which remains to be disposed of, is that which arises out 
of the 53 Geo. III. c. 102. In the nineteenth section it is stated, that, if 
the person taking the benefit of the act “shall be interested in or entitled 
to any real estate, either in possession, reversion, or expectancy, the same, 
within the space of two months after such assignment and conveyance, 
shall be sold by public auction, in such manner and at such place or places, 
as the major part of the commissioners” shall, in the manner therein men- 
tioned, approve. It was contended by the plaintiff, that the interest of 
the insolvent in these leaseholds was an interest in real estate, and, there- 
fore, that the sale ought to have been by public auction, and not by private 
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contract. The Vice-Chancellor held, that the case did not come within 
the nineteenth section, but that the assignee was authorised to consider the 
insolvent’s interest in the lease as mere personal estate; and I am of opin- 
ion that the judgment of the Vice-Chancellor was correct. 

The eighteenth section relates to the vesting of the estate and interest 
of the insolvent in the assignee; and the nineteenth section directs the as- 
signee how to dispose of the property thus vested in him. It is material, 
therefore, in considering the latter section, to consider the language of the 
former section. The eighteenth section enacts, that ‘all the estate, right, 
title, interest, and trust of every prisoner, who shall be discharged by virtue 
of this act, of, in, and to all the real estate, as well freehold as copyhold or 
customary, and of, in, and to all the personal estate, debts, and effects of 
every such prisoner,”’ shall be vested in the assignees. Here, therefore, a 
precise distinction is drawn between the title and interest of the insolvent in 
real estate and his title and interest in personalestate. Now it is perfectly 
clear, that an interest, such as the lease in question, is personal estate, and 
not real estate; and it would, therefore, fall, so far as the eighteenth section 
is concerned, under the latter of the two species of property which are 
there mentioned. 

The nineteenth section prescribes the course which the assignee is to 
pursue. It directs him generally to make sale of all the estate and effects 
of the insolvent; but, as to the real estate, he is to sell it by auction in such 
manner and in such place as the major part of the creditors assembled on a 
certain notice shall approve. The real estate spoken of here must be con- 
sidered with reference to the preceding clause; and, therefore, a mere chat- 
tel interest cannot be considered as real estate within the meaning of the 
nineteenth section. 

Decree affirmed. 


The insolvent had released to the plaintiff all his interest in the residuum 
of his estate, and had been examined asa witness in support of the case of 
fraud and collusion stated by the bill. 

Mr Sugden objected, that the witness was interested, because his evi- 
dence was tendered in order to increase the fund divisible among his ecre- 
ditors, and thereby to diminish his future liability. 

Mr Pepys relied on the 54 Geo. III. c. 28, s. 58, which enacts, ¢¢ that, 
in all cases whatsoever, the insolvent, upon his releasing any interest he 
or she may have in the residuum of his or her estate, shall and may be ad- 
mitted as a good and sufficient witness in any action or cause to be instituted 
by his or her assignee or assignees for the recovery of any debts due to 

the said insolvent, in the same manner as a bankrupt may after obtaining 

his certificate.”? This was, in one sense, a suit to recover a debt due to 
the insolvent; for the result of the mortgage account might be to show that 
a sum was due from Howell tothe insolvent. Atallevents, the case came 
within the spirit of the clause. 

Mr Sugden, in reply, denied, that the evidence was tendered to recover 
a debt; and even if it had been tendered for that purpose, he questioned, 
whether an insolvent could be a witness to increase his estate, any more 
than a person, who had been twice a bankrupt, could be a witness, though 
he had obtained his certificate, if, in consequence of the dividend under the 
second commission not amounting to fifteen shillings in the pound, 6 Geo. 
IV. c. 16, s. 127, his future effects remained liable. 

The Lorp CuHancettor held, that the insolvent was not a competent 
witness, and rejected his evidence. 
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June 15, 27, 1827.—A defendant may dismiss a bill for want of prosecution, pending a notice 
given by him of a motion to dissolve an injunction, which the plaintiff bad obtained. 


THE plaintiff had obtained an injunction; and the defendant, having 
put in his answer, gave notice of a motion to dissolve the injunction. 
This motion, from the state of business in the court, stood over from 
time to time; and before it was made, three terms having elapsed with- 
out any proceedings having been taken, the defendant, at the first seal after 
Easter term, obtained an order of course, dismissing the bill for want of 
prosecution. 

The plaintiff moved to discharge the order. 

Mr Agar and Mr Knight, in support of the motion. The defendant, by 
giving notice of motion to dissolve the injunction, undertakes to do a cer- 
tain thing in the cause; and till he does that thing, he cannot be allowed 
to put an end to the cause in this manner. He must either make his mo- 
tion or abandon it, before he can get rid of the suit by an order of course; 
and until he apprises his opponent that the notice is no longer to be con- 
sidered as in force, he cannot take a step the effect of which is to annihi- 
late the suit and the notice along with it. While the motion remains in 
suspense, the plaintiff cannot determine whether to amend or to file a re- 
plication. 

Mr Horne and Mr Swanston, contra. An injunction is merely an inci- 
dental proceeding, which does not bring the cause nearer toa hearing. It is 
settled that the existence of an injunction will not prevent a bill from be- 
ing dismissed, Hannam v. The South London Water Works Company, 
2 Mer. 61, and a plaintiff cannot be in a better, situation, because notice 
has been given of a motion to dissolve the injunction, than if he had not 
received such a notice. If the motion had been made and refused, it must 
be admitted that the defendant, notwithstanding the failure, might instantly 
have dismissed the bill as of course: why should an injunction, which is 
the subject of a motion to dissolve, have more efficacy in keeping a suit in 
court, than an injunction which has been sustained against the attempt to 
get rid of it? a 


June 27.—The Lord Chancellor held, that the order dismissing the 
bill was regular, and refused the motion with costs. 


Jenkins v. Gould. 


3 Russell, 385. 


May 22, June 19, November 5, 1827.—A. had long employed B. as his steward, professional 
adviser, and general confidential ageat ; disputes having arisen between them, an agreement 


Neat be eal 
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was entered into between B. and a clergyman acting on behalf of A., by which a gross sum 
was to be paid to B. in lieu of all his claims, but no accounts or vouchers were rendered or 
produced by A., nor was any bill of costs delivered; that agreement will not protect B. from 
rendering an account to his principal. 

Disputes existing between A. and his solicitor, receiver and confidential agent B., which in- 
volved long and intricate matters of account, an authority was given by A. to a third person 
to settle any accounts in which he, A., had an interest, and to compromise any claims which 
he might have: such an authority will not empower that third person to make an agreement, 
without the production or examination of any account, that a gross sum shall be paid to B. in 
lieu of all his demands on A. 


THE defendant Gould had for many years been the solicitor of Jenkins, 
and the manager of his estates: he had acted also as his agent in raising 
money, and in negotiating bills to the amount of several hundred thousand 
pounds: and, in the course of these transactions, very large sums had been 
received and disbursed by him on Jenkins’s account. In November 1815, 
Jenkins executed a conveyance of certain estates to Gould and Bawden, 
upon trust to sell. ‘The proceeds were to be applied in discharging all 
drafts or bills on which Gould was liable for Jenkins, and in paying to 
Gould all losses or expenses which he had sustained, or might thereafter 
sustain, in respect of any such bills or drafts, as well as all sums of money 
and costs then due to him from Jenkins, or which should thereafter be- 
come due. This security was limited to a sum not exceeding 20,000/. 

The bill charged that Gould had never delivered any account of his re- 
ceipts and payments, or of the expenses and charges incurred by him; and 
it prayed a general account, together with a declaration that the security 
of November 1815 was void. 

Gould, by his answer, after entering into various details respecting the 
nature of the transactions in which he had been for many years concerned 
as the solicitor, agent, and receiver of the plaintiff, stated, that, disputes 
having arisen between him and the plaintiff, he, inJanuary 1817, had several 
interviews with the reverend William Cockburn, who was duly authorised 
to come to an agreement with him; and that, after a very long discussion, 
he (Gould) and Cockburn, as the agent of Jenkins, concluded and signed 
anagreement. By this agreement, which was dated the 4th of April 1817, 
it was stipulated, that Jenkins should make certain payments, and that 
the conveyance of November 1815 should remain as a security to Gould 
for 5000/., with interest from the 23d of January preceding, and also as 
a security against some outstanding bills and drafts of Jenkins upon Gould. 
The performance of the agreement by Jenkins, was to be in full of all de- 
mands which Gould had against him, except a specified claim, in which 
iwo other persons were interested along with Gould. 

The defendant stated, that, in reliance upon this agreement, he had not 
taken so much care of the evidence and documents connected with the 
transactions between him and Jenkins as he otherwise would have done; 
that, from the time it was entered into, he had permitted Jenkins to deal 
with the property included in the security of November 1815, as if it had 
been absolutely his own; that Jenkins had done various acts, by which he 
recognised and confirmed the arrangement of April 1817; and that, at the 
time when it was concluded, much more than 5000/. was due to him, 
Gould. He added, that, from the extent and multiplicity of the bill trans- 
actions, and from the lapse of time, it had become almost impossible to 
make out any accurate or satisfactory accounts of them; and he admitted 
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that he had never rendered any regular or written account of the moneys 
received and paid by him, or of the costs and charges which he claimed, 
save that, at the time of his receipts or payments, he had always informed 
Jenkins of what he had so received or paid. pears 

The power of attorney, under which Cockburn had acted for Jenkins in 
this affair, authorised him to settle any accounts in which the plaintiff was 
interested, and to compound or compromise any claim or demand which he 
had, No professional man had been concerned for Mr Jenkins in any of 
his transactions with Gould. , 

At the hearing, the power of attorney to Cockburn was not sufficiently 
proved by the defendant: and, by a decree of the Vice-Chancellor, dated 
the 8th of December 1823, it was referred to the Master to inquire, whether 
the agreement of the 4th of April 1817 was entered into with the au- 
thority of the plaintiff Thomas Jenkins, or whether he afterwards in any, 
and what manner, recognised and confirmed the same; and the Master was 
to be at liberty to state any matter specially at the request of either party. 

The plaintiff appealed. 

Mr Sugden and Mr James, for the plaintiff. The decree proceeds upon 
the principle, that, if the power of attorney were executed by Jenkins, the 
agreement, insisted on by the answer, would be a bar to the general ac- 
count which we pray. Nowwe contend, first, that the agreement, even if 
Cockburn had power to enter into it, is no bar to the account; and, se- 
condly, that to enter into it was not within the scope of Cockburn’s autho- 
rity. 

First, what were the mutual relations and circumstances of the parties, 
when the alleged agreement was made? Gould was the solicitor, agent, 
and receiver of Jenkins; in the dealings between them, moneys to an enor- 
mousamounthad passed through the solicitor’shands; Jenkins, itisclear, was 
in pecuniary embarrassments, and exposed to pressure on the part of one who 
had long been his professional adviser and the manager of all his concerns. 
In this situation of things, disputes having sprung up between them, an ar- 
rangement is said to have been entered into; but Gould admits that he never 
rendered any account of his dealings; no documents were produced; not 
even was any bill delivered of the costs, for the payment of which provi- 
sionis made. All the information, which was necessary to enable Jenkins, 
or any friend who might act for him, to understand what his circumstances 
were, lay within the knowledge and power of Gould alone. It would be 
contrary to the tenor of all the authorities, if an agreement, entered into un- 
der such circumstances, should protect a solicitor, agent, and receiver, from 
rendering an account to his client and employers. Drapers’ Company v. 
Davies, 2 Atk. 212, 295. Newman v. Payne, 2 Ves. Jun. 199, 4 Bro. C. 
C. 350. Lord Hardwicke v. Vernon, 4 Ves.411. Beaumont v. Boultbee, 
5 Ves. 485, 7 Ves. 599. Detillen v. Gale, 7 Ves. 583. Mortlock v. Buller, 
10 Ves. 292. Jones v. Tripp, Jac. 322. 

Secondly, the power of attorney authorised Cockburn to settle any ac- 
count in which Jenkins was interested; and the agreement of the 4th 
April 1817 was, it is said, a settlement of accounts. But accounts cannot 
be settled till accounts are rendered; and here no accounts were rendered, 
no vouchers were produced. Cockburn agreed that a large sum should be 
paid to Gould, without having had the means of knowing whether or not 
any thing was due to him. 

Mr Horne and Mr Duckworth, for thedefendant. The agreement can- 
not be impeached at the hearing, for it is not impeached by the bill. The 
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plaintiff, if he meant to rely on the case he now sets up, ‘ought to have 
amended his bill, and have alleged that the agreement, regard being had 
to the circumstances of the parties, and the relation subsisting between 
them, was fraudulent and void; and then the defendant would have gone 
into evidence to prove, that the agreement was entered into fairly and 
deliberately. 

_ In fact, however, the arrangement which was entered into, cannot be 
impeached. The parties were at arm’s length; an intelligent agent acted on 
behalf of the plaintiff; and, if accounts were not produced, it was because 
the very object of the compromise was to supersede the necessity of enter- 
ing into a long and intricate investigation. It would be most oppressive 
to drive the defendant now toa general account, when many of the vouchers 
and documents must be lost, which he would have taken care to preserve, 
had he not been induced to rely on a compromise made so deliberately, 

Both parties have acted-upon the agreement, which the plaintiff now 
seeks in part to set aside. Portions of the property, included in Gould’s 
security, have, with his concurrence, been sold by Jenkins; of which sales 
not one could have taken place, if the agreement had not been considered 
as controlling Gould’s security. These sales are, in fact, so many confir-, 
mations of the agreement. 

Mr Sugden, in reply. If, to impeach the agreement stated by the de- 
fendant, it had become necessary to introduce facts which did not appear 
in either the original bill or the answer, it would have been proper to have 
amended the bill, in order to have placed the new matter on the record. 
But we say that the agreement, as stated in the answer, is not a valid and 
binding transaction. The bill shows a prima facie title in the plaintiff to 
an account; and that title is admitted by the answer. But the defendant 
seeks to protect himself by saying, that a certain agreement has put an end 
to all questions between the parties. He therefore must show that the 
agreement was made, and that it is valid at law and in equity. But his 
own statement is, that no bills of costs were delivered,—that no account 
was rendered for examination, or attempted to be taken, —that no vouchers 
were produced; and our proposition is, that an alleged settlement of 
accounts, made between a solicitor and his client under such circumstances, 
is a transaction which this court will not recognise. 

The subsequent sales of parts of the property, comprised in Gould’s se- 
curity, cannot be treated as a confirmation of the agreement. A court of 
equity does not allow a confirmation of a vicious instrument to be obtained 
by surprise; the attention of the party must be drawn to it, and the thing 
must be done with an intent to confirm, and with a full knowledge of the 
circumstances of the case. Here, the acts referred to were not done with 
any intent to confirm the agreement; and Mr Jenkins was then in the same 
ignorance of the state of his affairs, as when the agreement was made. His 
steward, agent, and confidential legal adviser was in the exclusive possess- 
ion of that knowledge, which ought to have been communicated to:‘Mr 
Jenkins, or to Mr Cockburn on his behalf, before any arrangement was 
concluded, In fact, the sales were for the benefit of Gould himself; for 
the proceeds were applied, according to the trusts of the deed of 1825, in 


discharging incumbrances prior to his. 


The Lorp Cuancettor. Daniel Gould, the defendant in this case, was 
for several years the solicitor, agent, and receiver of Thomas Jenkins. 


Vou. I.—3G 
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He received and paid on Mr Jenkins’s account very great sums of money, 
and was engaged with him as his agent, in bill negotiations, to an im- 
mense amount. He claimed to be entitled to very large sums from Mr 
Jenkins for costs and charges as a solicitor and manager, and otherwise, in 
the course of these various transactions. It was admitted that he had not 
delivered any bill of costs as a solicitor, or rendered any written or gene- 
ral account of his money and other dealings, either to Mr Jenkins or to 
any person on his behalf: but he insisted that a large balance was due to 
him, upon the mixed account, from Mr Jenkins. It was stated by Mr 
Gould, that he had defended many actions at law for Mr Jenkins in respect 
of dishonoured bills; but of such actions he had rendered no account. It 
further appeared, that a mortgage of Mr Jenkins’s estates had been exe- 
cuted in the month of November 1815 to the defendant, but which mort- 
gage, as the defendant alleged, was executed at the pressing instance of 
Mr Jenkins himself. The object of this instrument was to secure the de- 
fendant from loss in respect of the transactions between him and Mr Jen- 
kins. The deeds were prepared by or under the direction of the defendant 
himself; and no solicitor or other professional person was consulted by Mr 
Jenkins, or acted for him in the course of the transaction. 

It further appeared that, in the year 1817, a Mr Cockburn, a cler- 


gyman, acting on the part of Mr Jenkins, came to a settlement with the. 


defendant; that a power of attorney was executed by Mr Jenkins to Mr 
Cockburn; and that the agreement, dated the 4th of April 1817, set 
out in the answer, was signed by Daniel Gould and by Mr Cockburn, 
as the attorney of Mr Jenkins under that power; but no solicitor was 
employed on that occasion by Mr Jenkins. By this agreement 5000/. 
was to remain secured to Mr Gould, and various payments were to be 
made by Mr Jenkins; which being done, this settlement was to be in full 
of all demands. 

The defendant relies upon this agreement as a defence to the plaintiff’s 
prayer for an account. In the answer, which sets up this agreement, the 
above facts are disclosed; and it is also admitted that the agreement was 
signed by Mr Cockburn without any bill of the extensive law charges 
having been produced to him, and without any such bill ever having been 
submitted to the plaintiff, or even made out; and also without any thing 
that could be considered as an account of the receipts and payments of 
Mr Gould in the course of his various and complicated transactions with 
and on account of Mr Jenkins. It was contended that, under these eir- 
cumstances, Mr Cockburn was not authorised in what he did by the power 
of attorney. By that instrument he was empowered to settle any ac- 
count or accounts in which the plaintiff was in any way interested or con- 
cerned with any person or persons, and to pay or receive the balance, and 
also to compound or compromise any claim or demand which the plaintiff 
might have. I certainly cannot understand what right Mr Cockburn had, 
acting under this power, to dispense with the production of Mr Gould’s 
account, especially in such long and complicated transactions. How could 
he properly settle the account, when no account was rendered, and when 
he had no means of investigating the particulars of it? 

But without dwelling upon this point, even assuming that the settlement 
had been made by Mr Jenkins himself, would it, under the circumstances 
of this case, have formed a sufficient answer to the application for an ac- 
count. Mr Gould had stood in the confidential situation of solicitor. 
agent, and receiver of Mr Jenkins; and, while in that situation, (no pro- 
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fessional person being employed for Mr Jenkins) he had obtained from 
him a mortgage of his estates as a security for the balance of his account. 
It is admitted that he had never delivered any bill of costs; that he had 
never rendered any account of his receipts and payments; that he had ne- 
ver prepared any such account; that he had applied to his own use, and 
without any statement of the amount, the produce of some of the bills 
drawn or accepted by Mr Jenkins. Could a settlement, under such cir- 
cumstances, (Mr Jenkins being, by means of the mortgage and otherwise, 
so in the power of Mr Gould) be conclusive? 

But it was urged by Mr Gould, that the transactions were so extensive 
and complicated, that it would have been extremely difficult, if not imposs- 
ible, to have made out an account. 

As a professional man, he must have known that it was his duty to keep 
a regular account of his receipts and payments. The more extensive the 
transactions, the more imperative was this duty; and if he has neglected 
to perform it, the inconvenience and the loss resulting from the omission 
must fall upon himself. If the parties, plaintiff and defendant, had then 
met, and, without the production of any bill of costs or any account, had, 
under the circumstances which | have mentioned, made the settlement 
which is now relied upon,—considering their relative situation of solicitor 
and client, agent and principal, during these transactions, which were all 
complicated together,—it would, I think, be going very far to say, that 
this court would not, under such circumstances, order the account to be 
investigated. 

It was urged, that the settlement had been confirmed by the subsequent 
acts of Mr Jenkins; and that, upon the faith of the settlement, he had been 
allowed to sell a part of the property comprised in the deeds of November 
1815. It is not, however, I think, stated, that the security, still remain- 
ing in the hands of Mr Gould, is not sufficient for his protection: and, as 
to the effect of the alleged acts of confirmation, I do not think they mate- 
rially vary the case, as it does not appear that, after the settlement, any 
further information was communicated as to the state and particulars of the 
accounts between the parties. 

It was urged, that the defendant might, from his reliance upon the agree- 
ment, sustain inconvenience by the loss or destruction of vouchers. But 
I think, considering the nature of the settlement, that he was not justified 
in placing reliance upon it: and the loss or destruction of vouchers is not 
so stated, as to satisfy me, that any real inconvenience is likely to be sus- 
tained on this account. 

I think, therefore, there must be a reference to the Master to take the 
account; and that the consideration of the other points should be deferred, 


till after the Master’s report. 


/ 
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Between His Majesty’s Attorney General, at the relation of 
Matthew Barrett and George Hayman, citizens and in- 
habitants of the City of Exeter, informants, and the Mayor, 
Bailiffs, and Commonalty of the City of Exeter, defend- 
ants. 


3 Russell, 395. 


June 25, October 30, November 13, 1827.—In the reign of Henry VII., lands were given to 
the corporation of Exeter and their successors for the aid and relief of the poor citizens and 
inhabitants of Exeter, ‘‘ who are heavily burthened by fee farm rents of that city, and other 
impositions and talliages :” the rents ought to be applied to the relief of the poor inhabitants 
of Exeter not receiving parish relief. 

It is not a due administration of such a charity to apply the rents to the payment of fee farm 
rents due fim the city, repairing the gaol, maintaining the prisoners, and other similar pub- 
lic purposes. 

When, in consequence of a mistaken construction of a doubtful instrument, the rents of a cha- 
rity estate have been for a series of years applied by a corporation to public purposes not 
warranted by the nature of the charity, the corporation will not be charged for such misap- 
plication. 


The court will not compel a corporation to produce their title deeds, and will not direct an in- - 


quiry as to the property which they possess applicable to general corporate purposes, in order 
to ascertain whether there is any fund which can be applied in making gocd a breach of trust 
committed by them in the management of charity funds. 


THE instruments and facts, upon which the questions in this cause 
arose, are stated in this volume, ante page 22.(a) 

Though Lord Eldon had expressed his opinion on the different points 
which were discussed, judgment had not been formally pronounced when 
he resigned the great seal, The cause was, therefore, re-argued before 
Lord Lyndhurst. 

June 25.—The arguments were to the same effect as before. 


The Lorp Cuancrettor. The only question which was argued upon 
this appeal, was, as to that partof the decree which orders and directs in what 
manner the rents and profits of the estate in question are now applicable. 
The purposes, to which, it appears, these rents, mixed up with other 
funds of the corporation, have hitherto been applied, are not, I think 
authorised by the terms of the grant. The defendants state, that certain 
fee farm rents have been paid, and that certain public expenses have been 
defrayed from this fund, the latter of which must otherwise have been 
raised by public levies and impositions. But the defraying of these 
charges and expenses does not, I think, fulfil the intention of the donor. 
The estate does not appear to have been given for that purpose. It was 
given to relieve the wants of the poor. It is true, the poor are described 
as greatly oppressed by these charges and impositions. But the payment 
of them, except so far as they fall upon the poor, cannot on that account 


(a) See 2 Russell’s Rep. 45. 
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be considered asa fulfilment of the object of the charity, which was in- 
tended exclusively for the poor, and not to be shared by, or applied for 
the benefit of, the rich. The principle of these observations will apply 
equally to the fee farm rents, the expenses of the gaol, and, in general, to 
the other objects upon which the rents and profits are stated to have been 
employed. ; <i 

Viewing the subject in this light, I do not see in what manner the in- 
tention of the grantor could be better effected, than by the decree as pro- 
nounced by the late Vice-Chancellor. Ifthe rents and profits are applied 
in paying such expenses as would fall upon the county rate, or be defrayed 
by any other public tax or contribution, they would be applied in aid of 
the rich, as well as of the poor, and in a much larger proportion in favour 
of the former than of the latter. I have stated, that I consider such an 
application of them as inconsistent with the declared cbject of the founder 
of the charity. Ifthey were given in support of the poor, who receive 
parish relief, they would in like manner be applied in aid of the rich. It 
seems, therefore, that the best mode of administering that portion of this 
fund which is applicable to the poor, so as to give effect to the intention of 
the founder, will be, to employ it in aid of the poor citizens and inhabi- 
tants of Exeter, not receiving parish relief. , 

It is true, that this appropriation of it may have the effect of preventing 
some individuals from applying for relief, whe, without such assistance, 
might be under the necessity of doing so ; and that thus, indirectly, the 
benefit of the fund may be shared in a degree by the rich: but this is a 
contingent effect which cannot be avoided, and, after looking at the sub- 
ject in the different views in which it has presented itself to my conside- 
ration, I cannot suggest any better mode of giving effect to the object of 
the grant, than by declaring the rents and profits of the estate to be appli- 
cable to the purposes pointed out in the decree of the late Vice-Chancellor. 
It was not disputed, that the inquiries as to the chapel were properly 
referred to the Master; and the question, which I have considered, being 
the only point upon which any objection was made, the decree should, I 
think, be affirmed. 


November 13.—The decree having been affirmed on the principal 
point, a question was raised by the plaintiffs, with respect to those parts 
of the decree which directed the Master to inquire, how the fines, received 
upon the last renewals of the leases of the estate, had been applied, and 
whether the corporation possessed any property applicable to general cor- 
porate purposes. : ; 

Sir Charles Wetherell and Mr Sugden, for the corporation. A general 
inquiry into the property of a corporation, accompanied, as it is here, 
with directions which will compel the defendants to produce all their title 
deeds, must be oppressive, and may work great injustice. What is there 
to call for such an inquiry here? It can only be intended to ascertain 
what funds there are, out of which compensation to some amount may be 
made to this charity, for the partial misapplication of its funds. But that. 
misapplication is admitted not to have been corrupt; the moneys were 
expended on objects of public utility: the fines, received upon the last 
renewals, have been applied in the same manner; and, therefore, inquiry 
with respect to them is superfluous. 

Mr Agar, contra. The charity lands have been let on leases which 
are subsisting; and unless the fines, which were paid when those leases 
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were granted, be accounted for, the charity will be without any income ] 
till those leases expire. There is no evidence how these fines were actu- | 


ally expended. The inquiry into the property of the corporation is neces- 


sary, in order that the court may see, whether they are in possession of | 


funds, not affected by charitable trusts, out of which the balance can be 
paid, which in this suit must be found to be due from them. 


The Lorp Cuancettor. That part of the decree which directs an 


inquiry into the property of the corporation, and relates to the production» 


of their title deeds, must be omitted. If there were any evidence that 
the fines paid on the last renewals had been applied to the public and cor- 
porate purposes which have been mentioned, I would not direct any inquiry 
concerning them. But I have no such evidence; I cannot say that 
there is no part of those fines still remaining in the hands of the corpora- 
tion; and, therefore, that inquiry must be directed. 


Robinson v. Dickenson. 


3 Russell, 399. 


June 19, 1827, August 1828.—In contemplation of a marriage between A. and B., settlements 
were made of real estate belonging to B., the intended wife, and of personalty belonging to 
A., the intended husband, upon uses and trusts, which, after the solemnization of the mar- 
riage, were to arise for the benefit of the husband and wife, and their issue; the marriage cere- 
mony was performed, and the parties lived together as husband and wife; but, after the lapse 
of more than a year, and before the parties had any children, the marriage was discovered to 
be void, and they executed deeds purporting to revoke the former settlement; some time 
afterwards a new settlement, in contemplation of marriage, was made, including the same pro- 
perty as the former, but different from the former in the interests given to the issue, as well as 
in other provisions; the parties then intermarried, and there was issue of the marriage: Held, 

That the first settlement, being founded on mistake and misapprehension, was not binding on 
the parties, and that the rights of the issue, both as to the real estate and the personalty, were 
regulated by the second settlement. 


BY an indenture of settlement, dated on the 6th of August 1798, and 
made and executed between and by George Charles Brathwaite (after- 
wards Sir George Charles Brathwaite Boughton) of the first part, Eliza 
Boughton, who was then an infant, and the persons who had been ap- 
pointed her guardians, of the second part, and four trustees of the third 
part, (after reciting that Eliza Boughton was, under the will of Sir Ed- 
ward Boughton, Bart., tenant in tail of certain real estates; that, upon the 
treaty for a marriage, which was in contemplation between her and G. C. 
Brathwaite, it was agreed, that, when Eliza Boughton should attain the 
age of twenty-one years, these estates should be settled upon certain uses 
for the benefit of George Charles Brathwaite, Eliza Boughton, and the 
issue of the marriage, in manner therein mentioned; and that, in consider- 
ation thereof, G. C. Brathwaite had agreed to pay or secure the sum of 
36,0002. in manner therein mentioned) it was witnessed, that, from and 
after the solemnization of the marriage, the trustees should stand possessed 
_of 80002. navy five per cent annuities, (transferred to them by G. C 
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Brathwaite, and which, at the price of the day, were worth 61002.) upon 
the trusts which were therein declared: and G. C. Brathwaite covenanted 
with the trustees to pay or transfer to them, within eighteen months after 
the solemnization of the marriage, 29,900/. being the residue of the 36,000/. 
upon trusts similar to, though in some respects different from, those which 
had been declared of the stock, Under both sets of trusts the issue of the 
marriage took considerable interests. 

The marriage was solemnized; Mr Brathwaite took the name of Bough- 
ton; and Elizabeth Boughton attained her full age. Afterwards, in 1799; 
a recovery was suffered, and her real estate was settled, subject to a joint 
power of appointment reserved to her and her husband, on the husband 
for life, remainder to the wife for life, remainder to the issue of the mar- 
riage in strict settlement. The uses, thus declared, were in some respects 
different from those which had been specified in the articles of agreement 
made previous to the marriage. 

Eliza Boughton was the reputed natural daughter of Sir Edward Bough- 
ton, by a woman of the same of Davis, and her marriage had taken place 
with the consent of guardians appointed by the Court of Chancery. After 
the recovery had been suffered, it was discovered, that, at the time of her 
birth, her mother was the wife of John Kaye, who was still alive; and it 
was conceived that the marriage was void, for the want of the consent of 
the person, who, in the eye of the law, was to be considered the father of 
Eliza Boughton. Measures were, therefore, adopted for the purpose of 
annulling the former settlement, and relieving the parties from their mu- 
tual contracts. 

With this view, a deed was executed, dated on the 16th of July 1800, 
between G. C. B. Boughton of the one part, and Eliza Boughton of the 
other part. This deed, after mentioning the indenture of the 6th of 
August 1798, the marriage, and the subsequent discovery of its invalidity, 
recited, that, inasmuch as the indenture of the 6th of August 1798 was 
made and executed, and the marriage was contracted and attempted to be 
solemnized, without the consent of John Kaye, ibe father and natural 
guardian of Eliza Boughton, it was understood that the said supposed mar- 
riage between G. C. B. Boughton and Eliza Boughton, and the said reci- 
ted indenture, and all other settlements and contracts or agreements for 
settlement, made, entered into, or executed in contemplation or consider- 
ation of such marriage, were absolutely null and void; that G. C. B. 
Boughton and Eliza Boughton were then at full liberty either to marry 
again, or to remain single and unmarried, as they might think proper; that, 
if they should determine to marry again, they were competent and at full 
liberty, either before or after such new marriage, to enter into, and make 
such other articles or settlements, of or concerning their estates or fortunes, 
or to refuse or omit making any such articles or settlements, as they might 
think proper; that the sum of 8000/. navy five per cent annuities then re- 
mained vested in the names of the trustees, but that no part of the 29,900/., 
or of stock to that amount, had been paid or transferred to them pursuant 
to the covenant; that the said G. C. B. Boughton, and Eliza Boughton, 
were agreed and determined not to marry again upon the terms, or under 
any of the conditions or engagements for making settlements, mentioned in 
the before-recited indenture; and, in order that, if they should thereafter de- 
termine to marry again, there might be no reason or pretence to contend 
that such second or new marriage was agreed upon, or had and solemnized, 
upon any such terms, or under any such conditions or agreements for 
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making settlements as aforesaid, that they had mutually and respectively 
agreed to rescind, revoke, and declare absolutely null and void the before 
recited indenture, and all and every the covenants, contracts, agreements, 
trusts, powers, provisoes, and declarations therein contained: and by the 
operative part of the deed it was witnessed, that in pursuance of this de- 
termination and agreement, they, G. C. B. Boughton and Eliza Boughton, 
did thereby severally and respectively rescind, revoke, and declare abso- 
lutely null and void the before-recited indenture of settlement, and all the 
covenants, contracts, agreements, trusts, powers, provisoes, and declarations 
therein contained; and they did thereby severally order, direct, and ap- 
point, that the trustees, their executors, administrators, and assigns, should 
thenceforth stand possessed of the 8000/. navy five per cent annuities, in 
trust only for G. C. B. Boughton, his executors, administrators, andassigns, 
and to-transfer and pay the same to him and them, or as he or they should 
direct or appoint: and G. C. B. Boughton did thereby release unto Eliza 
Boughton, her executors, and administrators, all sums of money, which, at 
any time since the marriage was attempted to be had and solemnized be- 
tween him and her, she or any person on her account had received out of 
the dividends of the 8000/. navy five per cent annuities. 

A similar deed had been previously executed for the purpose of re- 
voking the settlement of Miss Boughton’s real estate; anda second re- 
covery had been suffered. 

In 1802, G. C. B. Boughton and Eliza Boughton again agreed to 
marry. Previous to this new marriage, deeds were executed, by which 
the lady’s real estates were conveyed to uses different from those of the 
former settlement. At the same time, another indenture, bearing date 
the 3d of April 1802, was executed by G. C. B. Boughton of the first 
part, Eliza Boughton, spinster, of the second part, and William Fulke 
Greville, Thomas Coutts, and Sir Edmund Antrobus (who were three of 
the four trustees named in the deed of the 6th of August 1798), of the 
third part: whereby, —after reciting, that, upon the treaty for the intend- 
ed marriage, it was agreed on the part of G. C. B. Boughton, that, in 
consideration of the marriage, and of a settlement agreed to be made by 
Eliza Boughton, of all her freehold estates in the county of Hereford, to 
such uses and in such manner as were mentioned in a certain other inden- 
ture bearing date on the same 3d of April 1802, he, G. C. B. Boughton, 
would secure to be transferred or paid unto Greville, Coutts, and Antro- 
bus, 80002. navy five per cent annuities, and 29,9002. money, or so much 
stock as should be of the full value of 29,900/.,—it was witnessed, that 
G. C. B. Boughton did, &c. covenant with Greville, Coutts, and Antro- 
bus, their executors, administrators, and assigns, that, in case the intended 
marriage between him and Eliza Boughton should take effect, he would, 
within the space of twelve months after the solemnization thereof, cause 
to be assigned and transferred unto these trustees the sum of 8000/. navy 
five per cent annuities, standing in the joint names of them and Richard 
Sandilands, but to which capital sum he, G. C. B. Boughton, was benefi- 
cially entitled for his own absolute use and benefit; and further, that he 
would, within the space of three years next after the death of his father, 
pay or transfer to the said three trustees the sum of 29,900/., or an amount 
of stock of equal value. 

The trusts declared ef this stock and money were different, especially 
as to the interests given to the issue of the marriage, from the trusts of 
the former settlement. 
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In June 1802 the parties intermarried, and they afterwards had three 
children, all of whom died in their infancy, except the plaintiff Frederica. 
There had never been any child of the invalid marriage solemnized in 
1798. 

Tn 1809, Sir G. C. B. Boughton died; and in the following year his 
widow intermarried with the’defendant Dickenson. 

In the mean time, a suit had been instituted for the administration of 
the real and personal estate of Sir Edward Boughton; at the hearing of 
which, an issue had been directed to try, whether the marriage, solem- 
nized in 1798, was valid. That marriage was found not to be valid; and, 
on the cause being heard on the equity reserved, a case was directed for 
the opinion of the court of common pleas on four questions, framed with 
a view to ascertain, which of the two settlements of the real estate regu- 
lated the legal interests of the parties.(a@) A certificate was returned, the 
effect of which was, that the first settlement of the real estate was, at law, 
the only existing valid settlement, and that the only subsisting estates 
were those created by the deed and recovery of 1799. 

No further proceedings were had, till after the marriage of Frederica 
with Mr Robinson. She, as the only surviving issue of G. C. B. Bough- 
ton and his wife, took a more beneficial interest under the first settlement 
than under the second: and, therefore, she and her husband filed their 
bill, insisting, that it was not competent for G. C. B. Boughton, and Eliza 
Boughton, upon the occasion of their marriage in 1802, to revoke the 
settlement of 1798, and the covenants and agreements therein contained; 
and that the several deeds and instruments, whereby they revoked or at- 
tempted to revoke the prior settlement, were null and void; the more 
especially, as the indenture of the 6th of August 1798 was an actual set- 
tlement of money in consideration of a marriage which ultimately took 
place between the parties, though not within the period originally con- 
templated. The material part of the prayer was, that the trusts of the 
indenture of the 6th of August 1798 might be carried into execution, and 
that the rights and interests of all parties under it might be ascertained. 

The defendants insisted, that it was competent for Sir G. C. B. Bough- 
ton, and Eliza Boughton, upon the occasion of their marriage in 1802, 
to revoke the settlement of August 1798, and the covenants and agree- 
ments therein contained; that the indenture of the 16th of July 1800 was 
a valid revocation of the indenture of the 6th of August 1798; and that 
the indenture of the 3d of April 1802 was a valid settlement of the pro- 
perty comprised in it. 

The question in the cause was, which set of trusts bound the 8000/. 
stock, and the 29,900/. payable under Sir G. C. B. Boughton’s covenant 
—whether the trusts declared by the deed of August 1798, or those de- 
clared by the deed of April 1802. 

In arguing this question, ancther point, necessarily raised, was, whether, 
though the only subsisting legal estates were those which were created by 
the recovery and deed of 1799, the settlement of 1802 ought not in equity 
to prevail over that prior settlement. 

Mr Sugden and Mr Phillimore, for the plaintiff. The court of com- 
mon pleas has certified, 3 Taunt. 376, that the first settlement of the 
real estate is the settlement which operates on the lands and binds the 
parties, though the first marriage was invalid; and that, when afterwards 


(a) Reported under the name of Boughton v. Sandilands, 3 Taunt. 342—376. 
Vou. II.--3 H 
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a valid marriage was solemnized, the wife and the issue took the interests 
created by that settlement, notwithstanding the express declaration of the 
husband and wife, that they revoked the former deeds and all their provi- 
sions, and that they were acting on a totally new agreement. The same 
principle must apply to the money. Since the uses declared of the land 
by the instruments, which were executed upon the supposition that the 
parties were husband and wife in 1798, came into operation the moment 
that a valid marriage was solemnized between them, notwithstanding the 
deeds which were executed in the intervening time; it must be regarded 
as established, that the issue of the marriage, solemnized in 1802, are en- 
titled to the benefit of the first settlement, with respect to the money as 
well as with respect to the land. The court of law has certified, that, 
under the deed and recovery of 1799, the plaintiff Frederica takes an 
estate tail in remainder in the lands and hereditaments which had been her 
mother’s; and her right in the stock, which was transferred, and in the 
money which was covenanted to be paid, by her father, must be regulated 
by the same settlement, of which the deeds, declaring the uses of her mo- 
ther’s lands, were only a part. It would indeed be a fraud on the wife, 
if the first settlement of the real estate were to prevail over the second, 
and the second settlements of the personalty were to prevail over the first. 
The object, which the parties had in view in 1802, was to revoke the 
whole of the former arrangement; they proceeded on the supposition that 
the whole was void: they never intended to defeat one part of the ar- 
rangement, and to let another part stand; to hold the wife bound by the 
settlement of her property, and to release the husband from the settlement 
of his. 

The 8000/. was transferred to trustees, in whose names it still remains; 
and trusts were declared for the issue of the marriage, that is, as estab- 
lished by the certificate of the common pleas, for the issue of the marriage 
solemnized in 1802; and the plaintiff Frederica, being the sole surviving 
issue of that marriage, is entitled to the benefit of those trusts. G. C. 
Brathwaite and Elizabeth Boughton could no more revoke or annul those 
trusts, than they could revoke or annul the uses declared of the land. In 
order even to raise an argument in support of the effectual revocation of 
the trusts, they ought to have obtained a re-transfer of the fund. 

The covenant of G. C. Brathwaite to pay the 29,900/. is a valid cove- 
nant at law; and the issue, who are entitled to the benefit of that covenant, 
are the issue of the marriage solemnized in 1802. The trustees have never 
released the covenantor from the obligation of his covenant; he could not 
have compelied them to release him; and they could not have released him 
without a breach of trust. In equity, a covenant is considered as a settle- 
ment; the party, who has entered into a covenant, must be considered as 
having performed it; and the question as to the 29,900/. is the same, as if 
the money had been actually paid to the trustees at the limited time. 

Suppose, that, after the settlement was executed in 1798, the marriage 
had, from some casual misunderstanding, been retarded for a year or two, 
and had been solemnized after this interval of delay: could it have been 
argued, that the previous settlement did not come into operation as soon 
as the marriage took place? Or, suppose, that, all other circumstances 
remaining the same, these parties had married a second time in 1802, with- 
out any new settlement, would not the deeds of 1798 have been the in- 
struments which bound the parties? If such would have been the case, it 
is clear that the children of the marriage, which was solemnized in 1802, 
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are the children contemplated by the settlement of 1798; and they areen- 
titled to all the benefits which it provides for them. Where, then, is the 
power in other parties to diminish or take away those benefits, or to vary 
the contract under which the title to them arises? 

Mr GO. Anderson, for the children of Mrs Robinson, in the same inte- 
rest with the plaintiffs. ; 

Mr Shadwell and Mr Pemberton, contra. It may he true, that, if the 
parties had intermarried in 1802, without entering into a new contract, 
the settlement of 1798 would have continued to be binding; because the 
effect of their marrying without making a new settlement, would have 
amounted to a declaration, that they meant to adhere to the stipulations of 
the deeds of 1798, and to treat the old contract as still subsisting. But 
though the first contract would have prevailed in that state of things, it is 
not to be thence inferred, that it will in like manner prevail, when it has 
been expressly disavowed and repudiated by the parties. 

The questions proposed to the court of common pleas related merely to 
the legal estates in the lands; and all that the judges decided by their certifi- 
cate, was, that the deeds of 1802 did not take certain legal estates out of 
the persons, in whom they became vested under the deeds by which the 
first settlement was carried into execution. The whole of the argument 
in the common pleas proceeded on the difference between a legal convey- 
ance, on the one hand, and contract or covenant on the other. There is 
no difficulty in coming to the conclusion, that instruments executed by A. 
and B., not in exercise of any power, cannot affect legal estates subsisting 
in other persons. But what has such a conclusion to do with the only 
question now before the court, viz. whether, in equity, the first contract 
or the second contract is to prevail? 

In 1798, Mr Brathwaite and Miss Boughton entered into a contract in 
contemplation of a marriage. After marriage, that contract could not 
have been varied; but what was there to hinder them from varying it be- 
fore marriage? They might annul it im toto by not marrying at all: they 
might equally annul it by marrying on other terms. ‘Till the parties were 
husband and wife, children could not be considered as having any interest 
in the contract; for till the marriage took place, the possibility of future 
children could not be contemplated. EXvery contract, made in contem- 
plation of marriage, is inchoate, incomplete, and revocable, till the mar- 
riageactually takes place. It is not the settlement alone, but the settlement 
with subsequent marriage on the conditions of the settlement, which makes 
the settlement binding on the parties, and gives the possible issue of the 
marriage indefeasible rights. 

Mr Sugden, in reply. The question is not, whether it was competent 
to the parties entirely to rescind the contract, but whether it is possible 
for them, after a marriage has taken place, and children have been born, 
to say, that the instruments, which are valid at law, shall not be binding 
on them. The questions before the court of common pleas were these:— 
Was the conveyance, made in pursuance of the first contract, an operative 
conveyance, though the parties had declared that it should not be opera- 
tive?—Was the marriage of 1802 the marriage contemplated by that 
conveyance?—Did the conveyance carry the lands to the issue of that 
marriage? The court of law determined, that the conveyance was opera- 
tive, notwithstanding the declarations of the parties to the contrary; that 
the marriage celebrated in 1802 was the marriage contemplated by the 
settlement of 1798; and that it could not be predicated of the issue of that 
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marriage, that they were not the issue, who were to take the lands. 
Where is the equity to take away the real estate from the issue to whom 
the law has given it? It is decided, that, at law, the marriage in 1802 is 
the marriage contemplated by the settlement of 1798 and the recovery 
deed which was executed in pursuance of it; and that it was not competent 
to the parties to destroy that settlement, except by not marrying at all. 
Here, therefore, is a settlement made, and a marriage solemnized, under 
circumstances in which the settlement is operative. How can the rights 
of the issue be affected by intervening arrangements made between the 
husband and the wife? The question must be the same in equity as 
at law. 


The Lory Cuancettor. In August 1798, a settlement was executed 
in contemplation of a marriage between George Charles Brathwaite (after- 
wards Sir George Charles Brathwaite Boughton) and Eliza Boughton, 
who was then under twenty-one, whereby it was agreed, that, when the 
lady attained her full age, her real estates should be conveyed to certain 
uses; and the husband, on his side, made a settlement of personal property, 
agreeing to transfer to the trustees of the settlement 8000/. five percent stock 
on the trusts therein mentioned, and entering into a covenant that, within 
eighteen months of the marriage, a further sum of 29,900/. should be paid 
to the same trustees on similar trusts. A few days after the execution of 
this settlement, the ceremony of marriage took place between the parties, 
with the consent of the persons who had been appointed the lady’s guar- 
dians. The lady came of age; a recovery was suffered of her real estates, 
and a deed was executed declaring the uses of the recovery conformably 
to the previous settlement. Shortly afterwards, it was discovered that 
the mother of the lady had a hushand living; and, as that husband had not 
assented, the marriage was found to be altogether void. Under these cir- 
cumstances, the parties came to a new arrangement with respect to the 
property. They executed deeds, reciting that the former marriage, and 
the settlements, which had been made on that occasion, were null and 
void, and stating, that they were determined not to marry again on the 
terms contained in those settlements; and, for the purpose of removing all 
doubts, if they did intermarry again, they declared, in the most distinct 
terms, that they rescinded and annulled the former instruments. After 
this a new settlement of the property was made, and a valid marriage be- 
tween the parties was solemnized, of which Mrs Robinson is now the only 
living fruit. 

The material question in this cause relates to the personal property: 
and the decision of it depends on the power which the parties had to re- 
voke the settlement of August 1798. 

So far as relates to the 29,900/., the settlement of 1798 was merely a 
covenant on the part of the intended husband, that he would, within 
eighteen months of the marriage, pay that sum to trustees upon the trusts 
therein mentioned: and the question is, whether, no marriage having taken 
place, and the parties being of full age and under no disability, it was 
competent for them afterwards, by mutual agreement, to put an end to 
that contract. I am of opinion that they were at liberty to put an end to a 
covenant of that description, and that there is no principle of law or equity 
to prevent them from putting an end to it. 

It was argued, that the certificate of the judges of the common pleas in 
Boughton v. Sandilands, 3 Taunt. 376, was adverse to this opinion; but 


AY 
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the decision on the case sent to the court of law appears to me to have 
nothing to do with the present question. Towards the conclusion of the 
second argument, the Lord Chief Justice made the following observa- 
tions, 3 Taunt. 368:—‘‘ The cases cited for the defendant are very strong 
to put the operation of a fine or recovery upon the will of the parties; and 
to guard against that it is, that all settlements are made to give the use to 
the settler until the marriage: if that intermediate use were not limited, the 
settlee might alien before the marriage. No argument has been raised 
from the cases of contracts for the sale of goods, for building houses, or 
the like. Such contracts, whether under seal or not under seal, if they 
proceed on a clear mistake on both sides, are void. Suppose a man and 
woman covenant to marry, both being married, but both understanding 
their husband and wife to be dead: would not that covenant be void ? 
And here, if, instead of a conveyance having been actually made, the 
contract had still rested in covenant, Sir G. Boughton would never have 
had the estate; so that it all rests upon’ the difference between a covenant 
and an actual legal coveyance.”’ If such was the principle of the decision 
of the court of common pleas, it is perfectly clear that it can have no 
application to the question concerning the covenant for the payment of the 
29,900). 

Another important consideration arises. The parties wished to put an 
end to the whole of the arrangement which had been made in August 
1798—to put an end to it with respect to the real property as well as the 
personal: and if it should turn out that they were mistaken as to their 
power to put an end to it with respect to the real property, it would seem 
hard to put an end to it as to the settlement of the personalty. It thus 
becomes necessary to consider the question with respect to the real estate. 

The decision of the common pleas was a decision merely as to the 
legal consequences of the facts and instruments stated in the case which 
was sent to them for their opinion. But the question, submitted to the 
court of law, is wide of the question which is brought before this court. 
At the period when the settlement of the lady’s real estates was made, 
the parties considered that they were actually married; and it was in con- 
templation of that supposed actual state of things, that the settlement was 
completed. It turned out in the result, that they were mistaken; in fact, 
no marriage had been celebrated; and the whole proceeding was founded 
in misapprehension. Under such circumstances, this court would not 
consider that the settlement ought to have effect. The judgment of the 
court of common pleas was founded on the principle, that, at law, the 
estate actually passed by the conveyance; and, had the transaction still 
rested in covenant, even a court of law would have refused to give effect 
to the covenant. This court has power to operate on the transaction, in 
a manner in which a court of law could not act: and it will not hold that 
a transaction, founded entirely on mistake and on the misapprehension of 
the parties, ought to be considered as binding upon them. 

In this view of the matter, it becomes unnecessary to advert to the dis- 
tinction between the covenant to pay the 29,900/. and the sum of stock 
which was actually transferred. 

The consequence is that the rights of Mrs Robinson must be regulated 
by the second settlement. 
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8 Russell, 415. 


May 23, July 1827.—Upon an information to set aside alease for ninety-nine years of cha- 
rity lands, the defendants, the lessees, set up a title’ adverse to the lease: upon the merits, 
it was held, that there was no ground for the defence ; but the court was of opinion, that, if 
the merits had been otherwise, the defendants were estopped, and could not dispute the title, 
while they retained the possession. 

A husbandry lease of charity lands for ninety-nine years, at an uniform rent, cannot be sup- 
ported. 

Where a tribunal determines in a matter not within its jurisdiction, the decision is a nullity. 


THE facts of this case are fully stated in the report of the argument 
and decision on the original hearing of the cause before Sir Thomas 
Plumer.(@) 

The defendants appealed. 

The Lord Chancellor expressed his assent to the judgment of the Mas- 
ter of the Rolls; and he affirmed the decree, principally on the ground 
that the long possession of the lands by persons holding as lessees of the 
charity, was conclusive evidence of the title of the charity to the proper- 
ty; and that, the commissioners under the inclosure act having no juris- 
diction to determine with respect to the title of the lands in question, 
their decision was a nullity. 


Hinde v. Metcalfe. 
3 Russell, 416. 


June 13, 1827.—SEMBLE, an order of reference to the Master, on 
a petition presented under Lord Eldon’s act, ought not to be made, ex- 


cept on a hearing in court, and on the appearance of counsel upon the 
petition. : 


Leo v. Lambert. 
8 Russell, 417. 
June 23, 25, 1827.—A WRIT of ne exeat regno discharged with costs, 
wisp the pflivnt sa plage ihe aieeh otboraeterny 
from the defendant to the laine. acie case that nothing was due 


(a) 1 Turner and Russell, 209, 
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, 3 Russell, 418. 


Rolls.—June 18, 1$27.—Construction of a will as to the question, whether the proceeds of real 
estate were made the primary fund for the payment of certain legacies. 


SARAH RICKETS devised to John Ladley, his heirs and assigns, all 
her freehold and copyhold estates; and she bequeathed to him, his execu- 
tors, administrators and assigns, all her leasehold and personal estate, upon 
trust, to sell the said messuages, tenements, lands, and hereditaments; and, 
as to the money to arise from the sale of the freeholds and copyholds, she 
gave the same to him, his executors and administrators, upon trust, to pay 
alegacy of 100/. to each of the [children of John Rickets and Stephen 
Rickets whe should be living at her decease. 

The testatrix, without making any further disposition of the proceeds of 
the real estate, gave, after some specific bequests, a legacy of 20/. to Eliz- 
abeth Davis, and bequeathed all her personal estate, ‘‘ after payment of 
my just debts, the legacies hereinbefore and hereinafter given, and funeral 
and incidental expenses,” to John Ladley and Hannah his wife, upon 
trust for certain residuary legatees. In the concluding part of the will, 
she appointed John Ladley and Hannah his wife her executor and executrix, 
and gave each of them a legacy of 50J. 

At the death of the testatrix, there were five children of John Rickets 
and Stephen Rickets. ; 

The question was, whether the five legacies of 1002. were‘to be paid ex- 
clusively out of the produce of the freeholds and copyholds, or whether 
those legacies were charged on the personal, as well as the real, estate of 
the testatrix. 

Mr Sugden and Mr Purvis, for the heir atlaw. The testatrix gives her 
personal estate, ‘‘ after payment of the legacies hereinbefore and hereinaf- 
ter given.”’ Shehad given, in the previous part of her will, only the 
legacies to the children of John and Stephen Rickets, and one legacy of 
20/.; and, in the subsequent clause, she gave no legacies, except the sum 
of 50/. to her executor and executrix respectively. When she speaks of 
« the legacies hereinbefore and hereinafter given,’’ she must be understood 
as referring to the general mass of her legacies; and the words can scarcely 
be satisfied by confining them to the inconsiderable bequests of 20/. and 50/. 

Mr Pepys and Spence, contra, cited Hancox v. Abbey, 11 Ves. 179. 

The Master of the Rolls was of opinion that the words ‘the legacies 
hereinbefore and hereinafter given,”’ were satisfied by the other bequests; 
and that the five legacies of 100/. were to be paid out of the produce 
of the freehold and copyhold estate. 


‘(His Honour doth declare the plaintiff, as heir at law of Sarah Rickets, 
the testatrix in the pleadings named, is entitled to the money produced by 
the sale of the freehold and copyhold estates in the bill mentioned, except 
so much thereof as will be sufficient to satisfy the legacies of 100/. bequeath- 
ed toeach of the children of Stephen Rickets and John Rickets, who were 
living at the time of the decease of the testatrix: and, the executors of the 
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testatrix having paid the several legacies out of the personal estate of the 
testatrix, His Honour doth declare, that they are entitled to receive out of 
the money produced by sale of the testatrix’s freehold and copyhold estates 
the sum of 500/., &c.”’ 


Watkins v. Flannagan. 


3 Russell, 421. 


Rolls.—June 19, 1827,—A surety under an annuity deed, redeeming the annuity subsequent fo 
the bankruptcy of the grantor of the annuity, is entitled to the benefit of the grantee’s proof 
under the grantor’s commission, and to proceed by action against the grantor, who had obtain- 
ed his certificate, for the arrears of the annuity subsequent to the commission. 


FLANNAGAN was surety for the payment of an annuity granted by 
Watkins, and Watkins executed to him a bond of indemnity. A com- 
mission of bankrupt issued against Watkins in November 1812; he obtained 
his certificate in February 1813; and, in the following April, the annui- 
tant proved the value and arrears of the annuity under the commission. 
At the same time Flannagan redeemed the annuity, and took an assignment 
of the debt proved; and, in June 1817, he commenced an action against 
Watkins on the bond of indemnity, and obtained judgment.(a@) Watkins 
then filed his bill for an injunction. 

The case came first before Sir John Leach, as Vice-Chancellor, on a 
motion for an injunction to stay the defendant from proceeding to execu- 
tion on the judgment which he had recovered; and, on that occasion his 
Honour decided, that the plaintiff had not any equity on which an injunc- 
tion could be granted. The facts of the case, and the judgment of Sir 
John Leach upon the motion, are fully stated in the first volume of Glyn 
and Jameson’s Reports, 199. 

The plaintiff ther applied to the Lord Chancellor for an injunction; and 
no judgment had been ever given upon the motion. In the mean time, 
the cause was proceeded in, and was now brought on for hearing. 


Mr Horne and Mr Campbell, for the plaintiff. Mr Rolfe, contra. 


The facts not being materially varied from what had appeared upon 
the motion for the injunction, the Master of the Rolls adhered to the 
judgment pronounced upon the motion, and dismissed the bill with costs. (5) 


(a) Watkins v. Flannagan, 3 Barn. and Ald. 136, 

(6) The fifty-fifth section of the present bankrupt act, 6 Geo. IV. c. 16, enacts, that the grantee 
of an annuity shall not sue a collateral surety of a bankrupt grantor, tillhe shall have proved under 
the commission the value of the annuity and the arrears ; and that such surety, on paying the 
amount so proved, shall be discharged from all claim in respect of the annuity, and shall stand in 
the place of the annuitant in respect of the proof. The clause then proceeds—* and the certifi- 
cate of the bankrupt shall bea discharge to him from all claims of such annuitant or of such 
surety in respect of such annuity.” 

In Bell v. Bilton (4 Bingh. 615), the common pleas held, that the first clause of the section, 
directing that the grantee shall not sue the surety, till he has proved under the commission, was 
retrospective, and applied to annuities granted before the Ist of September 1825, by persons who 
were declared bankrupts before that day. 


If the same construction is to be extended to the other clauses of the section, it seems to follow 
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Rawstone v. Parr. 


3 Russell, 424. 


Rolls.—June 21, 1827.—Semble, where the parties intended that a promissory note should be 
Joint and several, but, through ignorance, it is expressed to be joint only, a court of equity 
will relieve as well against the surety, as against the principal. 

But where a joint promissory note, signed “ J. and J. E.—J. P., surety,” was given to a creditor 
of the firm of J. and J. E.,and J. P. died, J. and J. E. being both alive, one of whom afterwards 
became bankrupt, and the other insolvent: Held, that the promissory note could not be con- 
sidered as several against J. P., the surety. 


BY the decree in this cause, it was referred to the Master to take an 
account of the debts of the testator James Parr. 


that the certificate of Watkins ought, in 1827, to have been a discharge to him from all claims 
of Flannagan. 

In Bell v. Bilton it appears from the pleadings, that the annuity had been paid up to March 
1826; and the action was brought by the grantee against the surety for the two subsequent 
quarters. On the Ist of September 1825, therefore, or the day immediately preceding, the surety 
had no claim, demand or remedy against the bankrupt in respect of the payments which were 
the subject of the action; and that circumstance might bea ground for contending, that the case 
did not come within the proviso of the 135th section of the 6 Geo. IV. c. 16, which declares, 
‘© That nothing herein contained shall affect or lessen any right, claim, or demand, which any per- 
son now has under any subsisting commission of bankrupt, or upon or against any bankrupt 
against whom any commission has or shall have issued, except as herein is specifically enacted.” 

The fifty-sixth section also has been held to have a retrospective operation. In Ex parte 
Grundy, in the matter of Russell, the circumstances were these : George Russell, by indenture 
dated the 18th of February 1772, covenanted for the payment of 20001., in case his intended: 
wife, or any issue of his body by her, should survive him. In 1803 a commission of bankrupt’ 
issued against him, under which he obtained his certificate, and dividends to the amount of 
_ twelve shillings in the pound had been paid to the creditors, In February 1825 he died, leav- 

ing issue ; and there still remained funds distributable under the commission. The question was, 
whether, the contingency having happened on which the 2000/. became payable, the same was 
now provable as a debt under the commission. 

November 1828.—The Vice-Chancellor held, that it was not provable. His Honour observed, 
that, admitting the authority of the decision in Bell v. Bilton (though there were some dicta in 
the judgment of which he could not but doubt), it did not apply to the present question, because 
the value of the annuity was provable before the 6 Geo. IV.; and therefore, in giving the fifty- 
fifth section a retrospective operation, no new debt was made provable under the commission, so’ 
that there was no collision with the proviso in the 135th section. It was, he thought, going 
too far, to say, that every section in the new bankrupt act was to have a retrospectivo effect, 
except such’sections as were expressed in words positively confining them to a prospective ope- 
ration. 

December 1829.—On appeal, the Lord Chancellor considered that Bell v. Bilton was an 
authority in point; and held, that the debt was provable. 

Mr Montague and Mr Merivale were in support of the proof ; Mr Russell, contra, 

In Churchill v. Crease, 5 Bingh. 177, and Terrington ». Hargreaves, 5 Bingh. 489, the eighty- 
second section of the 6 Geo. IV. has been held to be’ retrospective. 

In Biggs v. Fellows, 8 Barn, and Cress. 402, it seems to have been assumed by the court of 
king’s bench, that the eighty-second section was not retrospective. 

In Ex parte Shepard, 1 Mont. and M’Arth. 67, in re Shepard, it was held that the 132d section 


was not retrospective. 


Vox. UI.—3 I 
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Messrs Oldam and Co. claimed before the Master to prove a debt due 
to them from the testator. The Master reported that, Messrs John and 


James Ewing, being indebted to Messrs Oldam and Co. in the sum oo 


4871. 14s. for goods sold to them, the latter had demanded payment; when 
the Ewings, being unable to pay, requested Messrs Oldam and Co. to give 
them time; and, to induce them to do so, offered to secure the payment of 
the said sum of 487/. 14s. by the promissory note of themselves and the 
testator James Parr. Messrs Oldam and Co. acceded to their proposal; 
whereupon John and James Ewing, and James Parr, as their surety, made, 
signed and delivered to Messrs Oldam and Co. a promissory note of the 
following tenor:— 


«&¢ Liverpool, June 1, 1820. 

“ Eighteen months after date we promise to pay to Messrs Oldam and 
Co. 487/. 148., with lawful interest from the 14th of April last till paid; 
for value received. 

“J. and J. Ewing. 
‘¢ James Parr, surety.’ 


The Master further found, that the testator James Parr died on the 6th 
of July 1820; that, on the 6th of February 1821, a commission of bank- 
rupt issued against John Ewing; that his estate had since been conveyed 
and assigned to assignees, duly chosen under the commission; that James 
Ewing had left this country insolvent, having compounded with some of 
his creditors for 5s. in the pound, and that he now resided tn the island of 
Newfoundland; that the whole of the sum, secured by the promissory 
note, remained due to Messrs Oldam and Co.; and that they had offered 
to prove the said debt under the commission against John Ewing, for 
the benefit of the estate of the testator James Parr, after being fully paid 
20s. in the pound. 

Under these circumstances the Master was of opinion, that Messrs Old- 
am and Co. were not entitled to claim their debt against the estate of the 
testator, they not having, as he conceived, a remedy at law against his as- 
sets: and the Master, therefore, disallowed their claim. 


Messrs Oldam and Co. were permitted to except to the report; and the © 


exception now came on to be argued. 

Mr Bickersteth, in support of the exception. The question is, whether 
the court can infer from the cireumstances under which the note was given, 
that it was the intention of all who joined in it, that it should be several 
as well as joint, and that it was drawn in its present form only from the 
ignorance or negligence of those who prepared it. Parr describes himself 
on the face of the instrument as a surety; and the intention must have been 
that he should be bound as sureties usually are bound, namely, to pay the 
debt, if the principal debtor did not pay it. The court has often held, that 
instruments, which in their form were joint, should operate as if they were 
both joint and several. Bishop v. Church, 2 Ves. Sen. 100, 371. Thomas 
v. Frazer, 3 Ves. 399. Burn v. Burn, 3 Ves. 573. In none of the cases 
of this class was there evidence of aspecial agreement that the security 
should be joint and several; but it was inferred, from the nature of the 
transaction, that the intention of the parties was, that each should be bound 
severally. 

Mr Pemberton, for the plaintiff. This promissory note is the joint se- 
curity of three persons: two of these persons are still alive;.Parr is dead; 
there is, therefore, no legal demand, in respect of this note, against his 


" 
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assets; and there is no ground for carrying his liability beyond the extent 
of his legal obligation. In the cases in which a joint instrument has been 
held to bind the parties severally, there has been evidence or admission, 
that the intention of the parties was, that each should be bound severally. 
In Bishop v. Church the condition of the bond was several, and each of 
the obligors participated in th¢ consideration for which the bond was given. 
In Thomas v. Frazer the bond was given for the debt of both the obli- 
gors; and the defendant admitted the material allegations in the plaintiff’s 
bill. In Burn v. Burn there was clear evidence of the intention of the 
parties, that each of the parties should be severally bound. Here there is 
not the slightest evidence to show, that it was ever intended that the note 
should be other than it is. 

Besides, Parr was only surety, and received no benefit from the trans- 
action; and there is, therefore, no ground for extending the obligation. 

Is there a single case in which it has been decided, that, as against a 
surety, an instrument, which is in its form joint, shall be held to be 
several? 

Mr Roupell and Mr Spence, for other parties in the same interest. 


The Masrer of the Rotzs. It is apparent, from the nature of this 
transaction, that the promissory note was drawn in the form of a joint 
security merely from the ignorance of the parties; and that the real inten- 
tion was, that the testator James Parr, as surety, should severally pay the 
debt, on the default of the Ewings. The case is the same, in principle, as 
if the surety were a joint bond, where the intention was, that the bond 
should be joint and several; and there is no reason why a court of equity 
should not relieve from such a mistake, as well against the surety as against 
the principal. 

Exception allowed. 


February 9,11, 1830.—On appeal (see infra) the judgment was re- 
versed, and the exception overruled. 


Grover v. Hugell. 


8 Russell, 428. 


 Rolls.—June 22, 25, 1827.—A person who has entered into an agreement for the purchase of 
land, which was formerly part of the glebe of a rectory, and had been before sold for the re- 

a ; demption, of the land-tax, is not bound to complete his purchase, when it appears that, upon 
the prior sale for the redemption of the land-tax, the rector was himself the actual purchaser, 


in the name of his curate. 


IN December 1804, part of the glebe lands of a rectory were sold for 

the redemption of land-tax. The curate was the nominal purchaser, and 

; the conveyance was made to him in due form; but, upon the evidence in 

the cause, there was reason to believe that the rector himself was the pur- 
chaser in the name of his curate, as a trustee for him. 

In July 1824, after the death of the rector, the defendants, who were 

trustees under his will, entered into a contract for the re-sale of the lands 
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to the plaintiff. It appeared, upon the abstract of title which was delivered 
to the plaintiff, that the curate, who was the apparent purchaser, and had 
the conveyance made to him in December 1804, had, in the month of 
June in the following year, conveyed the lands to the rector for the iden- 
tical sum at which he had purchased; and, this circumstance creating sus- 
picion, the plaintiff made inquiries which led to the discovery of other 
facts, which raised a reasonable presumption that the rector had been ori- 
ginally the actual purchaser. 

The plaintiff having objected to the title on this ground, and having re- 
fused to complete his contract, the trustees brought an action against him, 
in which he suffered judgment by default; a writ of inquiry was after- 
wards executed against him, and damages were assessed by a jury. The 
plaintiff then filed the present bill, praying that an injunction might issue, 
to stay execution at law; that the contract for sale might be delivered up 
to be cancelled; that the plaintiff’s deposit might be returned to him with 
interest; and that he might be paid his costs at law as well as in equity. 

It was proved in evidence, that the expense of the conveyance from 
the commissioners was charged by the solicitor, who prepared it, not to 
- the curate, but to the rector. From this circumstance, along with the 
other features of the transaction, the Master of the Rolls was of opinion, 
that there was so much reason to believe that the rector was originally the 
actual purchaser, that, for the purposes of the present suit, the fact must 
be presumed to be so. 

_ Mr Horne and Mr Barber, for the plaintiff. Though the rector acquired 
a valid legal title to the lands, under the conveyance to the curate, and the 
conveyance from the curate to him; the original purchase, if it were actu- 
ally made by the curate as a trustee for the rector, could not be sustained 
in a court of equity, because it would be in the nature of a purchase of a 
trust property by a person who was himself a trustee for sale. The land 
has now been sold for nearly thrice the price for which it was bought in 
1804, Why may not the present incumbent file his bill, claiming a lien on 
the lands for the difference between their actual value and the price at 
which they were sold, and to have the amount of that difference invested 
for the benefit of him and his successors? The title, therefore, being de- 
fective in the view of a court of equity, though not in the view of a court 
of law, the plaintiff ought to have the relief he prays. 

Mr Sugden and Mr Wakefield, contra. The objection to the title has 
so little substance, either in fact or in law, that the plaintiff ought to be 
left to the result of legal remedies. The purchase-money was paid by the 
curate, and the conveyance was executed to him; it would be impossible 
to prove that he was not the dona fide purchaser; and, after twenty years’ 
possession, who is there that would dare impeach the title on so vague a’ 
speculation? The plaintiff, if he had completed his contract, would have 
been a purchaser for valuable consideration without notice; and the cireum- 
Stance of its appearing on the abstract, that the property had been pur- 
chased by the curate, and afterwards sold by him to the rector, could never 
have been notice to him, that the rector was (if in fact he was) the original 
purchaser. A title is not to be deemed defective, because conjectural sus- 
picion may be thrown upon it; especially, when that suspicion is created 
HS unnecessary scruples of a party, who wishes to escape from his con- 
ye Pane rector were in reality the original purchaser, what clause is 

act which forbids him to purchase? (42 Geo. III. c. 116.) In 
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Howard v. Ducane, 1 Turner and Russell, 81, Lord Eldon held, that trustees, 
who had a power of sale or exchange, with the approbation of the tenant for 
life, might sell to, or exchange with, the tenant for life himself; and in 
such a case, the tenant for life stands ina relation to the property and to 
the person in remainder, very analogous to that of the incumbent in the 
transaction which is supposed to have taken place here. The sale was by 
commissioners appointed by the crown, and must have been conducted in 
the manner prescribed by the act; and two of the commissioners must have 
been parties to the conveyance, 42 Geo. III. ¢. 116, s. 69, 72, 73, 74, 76;so0 
that it is impossible to suppose, that the incumbent, in becoming the pur- 
chaser, could gain any unfair advantage. It would, therefore, have been 
no objection to the title, if the rector had been, from the first, the real pur- 
chaser. 

Ifthere were any validity in the objection taken by the plaintiff, he 
might have had the full benefit of it in the action at law. In an action 
upon a contract for the purchase of an estate, a court of law will notice a 
purely equitable objection to the title. Elliott v. Edwards, 3 Bos. and 
Pul. 181. Maberley v. Robins, 5 Taun. 625. ‘If the contract,” says 
Lord Chief Justice Gibbs, 5 Taun. 627, “ be a contractito make a good title 
both in law and in equity, and the contract is brought before this court, we 
must collaterally look to see whether the title be good in equity as well as 
in law; it is true, we sit here only as a court of law to administer the legal 
rights which arise out of the contract; but one of those rights is to have a 
title good in equity.”? The whole matter, therefore, which is put in issue 
by this suit, might have been tried in the action; and the plaintiff must be 
bound by the result of the action. 

This is a bill to have a contract rescinded and delivered up, which, ac- 
cording to the case alleged by the plaintiff, is void at law. A court of 
equity does not exercise so useless'a jurisdiction, as to pronounce a decree, 
directing an instrument, which is in itself a nullity, to be delivered up or 
cancelled. 


The Masrer of the Rotrs. It is not necessary to decide, whether a 
bill in equity will or will not lie, to have a contract for purchase delivered 
up, where a good title cannot be made; because here the bill has other ob- 
jects, —the injunction to stay execution at law, and the repayment of the 
deposit. It is fit to observe, however, that the general principle of a court 
of equity is, that a bill mm equity may be filed for the delivery up of an in- 
strument which cannot be enforced at law, in order that the plaintiff may 
not be harassed by vexatious proceedings at law. 

' Tamof opinion that the equitable objection here could not have been 
taken advantage of at law; and that, at law, the conveyance by the com- 
missioners would have been held to confer a good title, and would have 
maintained the action. The general rule in equity is, that a man canno 

place himself in a situation in which his interest conflicts with his duty. 
The duty of the rector was, to obtain the best possible price for the land 
sold; and his interest as a purchaser was, to pay the least possible price 
for it. It is no answer to say, that the superintendence of the commiss- 
ioners would secure a full price. The sale is to be by public auction, and 
before two of the commissioners, or some persons appointed by them; and 
their approbation of the sale is required by the act. But still the duty of 
the ractor was to give his aid to the procuring of the best possible price. 
The case of Howard v. Ducane, where it was held that trustees for sale, 


Seg 
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with the approbation of the tenant for life, may sell to the tenant for life, 
does not furnish a general principle, but is an exception to a general prin- 
ciple. Lord Eldon expressly put the case upon the practice of conveyan- 
cers which he did not think it safe to unsettle; and states, that he shouid 
have said originally, it would not do. sere 

Let the contract in question be delivered up to the plaintiff to be can- 
celled, and let his deposit be returned to him. TI will not give the plain- 
tiff his costs at law, because they were chiefly incurred by his own negli- 
gence. He ought to have filed his bill in equity as soon as the action was 
commenced against him. But let the defendants pay to the plaintiff his 
costs in equity. 


Hincksman v. Smith. Smith v. Hincksman. 


3 Russell, 433. 


Rolls.—June 28, July 2, 6, 1827.—The rule, that the purchaser of a reversion must prove that 
he gave a full price, has so long been considered as settled, that it can bealtered only by the 
court of appeal. 


THE bill was filed by a purchaser for the specific performance of a con- 
tract, by which the defendant had agreed to sell a certain estate, to which 
he was entitled in fee, subject to the life interest of a person who was 
eighty-three years of age, for the sum of 800/. ‘I'he purchase-money was 
to be paid upon the death of the tenant for life; but, the object of the de- 
fendant in the sale being to assist a relation with a loan, it was part of the 
agreement, that a sum of 200/. should be advanced by the plaintiff to the 
defendant upon the execution of the contract, the defendant paying inter- 
est for it during the life of the tenant for life of the estate. 

The defendant, at the time of the contract, had just attained his age of 
twenty-one years. With a view to the treaty with the plaintiff, he had 
gone over the estate with his grandfather, the relation to whom he was to 
advance the 200/., on the day he entered into the agreement: but it ap- 
peared upon the evidence of the solicitor, who was employed by the plain- 
tiff, and acted for both parties in drawing the contract, that the defendant, 
at the time it was prepared, seemed to have little knowledge of the pro- 
perty, and especially, that, being asked by the solicitor as to the number 


of acres of which the estate consisted, he expressed his ignorance in that — 
respect. Upon the representation of the plaintiff, it was statedinthecon- | 
tract, that the land, which was the subject of the sale, consisted of thirty-- 


five acres or thereabouts; whereas, upon a subsequent admeasurement, it 
was found to consist of forty-seven acres. The plaintiff was the proprie- 
tor and occupier of land adjoining to the estate contracted for. 

It appeared upon the evidence of the plaintiff’s own witnesses, that, at 
the time of the contract, the defendant’s reversion was worth upwards of 
1000/. and the defendant’s witnesses estimated it at a higher value. 

Mr Sugden and Mr Girdlestone, for the plaintiff, contended, that the 
rule laid down by Sir William Grant in Gowland v. De Faria, 17 Ves. 20, 
—that the purchaser of a reversion was bound to show that he had given 
the full value for it—could not be considered as the settled law of the 
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court, after the remarks which Lord Eldon had made on it in the case of 
Whalley ». Whalley, 1 Meriv. 436, 3 Bligh, 1, and that it had been fur- 
ther discredited by observations both from Lord Eldon and Lord Redes- 
dale, in a subsequent case in the house of lords. In Shelly v. Nash, 3 
Mad. 232, a bill to set aside a sale of a reversion, which had been disposed 
of by public auction, was dismissed with costs, though it was shown that 
the full value was not given by the purchaser. 

Mr Pepys and Mr Garratt, for the defendant, denied, that. there had 
been any decision in the least impeaching the authority of Gowland v. De 
Faria; or that either Lord Eldon or Lord Redesdale had ever questioned 
the principle of that case. Doubts might have been sometimes expressed 
as to the wisdom and policy of the principle on which the court had dealt 
with sales of reversionary interests; but it was beyond controversy, that 
the rule there laid down was the established law of the court. Davis wv. 
The Duke of Marlborough, 2 Swanston, 139. The case of Shelly v. Nash 
proceeded expressly on the distinction between a sale by auction and a sale 
by private contract. 


July 6.—The Masrezr of the Rotts. In Gowland v. De Faria, Sir 
William Grant did not consider himself as laying down a new rule, but as 
following the current of authority;(@) and, since that case, the rule has so 
far been regarded as the settled law of the court, that, although I have, 
upon more than one occasion, judicially questioned both the principle and 
policy of the rule, yet it would not become this court to make a precedent 
in direct opposition to it. 

It may be observed, that, independently of this rule, there are objections 
to the plaintiffs bill for the specific performance of this contract. It is 
clear that the defendant, a young man just of age, knew but little of this 
estate, and was altogether ignorant of the quantity of the land; but, the 
plaintiff being the proprietor and occupier of land adjoining, it is difficult 
to presume that he was equally ignorant: yet it was upon the information 
of the plaintiff that the solicitor, who drew the agreement, inserted the 
quantity as containing thirty-five acres or thereabouts, and the defendant 
must have executed the contract under the impression, that such only was 
the quantity which he agreed to sell for 800/., when, in fact, the actual 
quantity was forty-seven acres. 

The bill was dismissed. 


The defendant filed a cross bill, praying that the agreement might be 
delivered up to be cancelled; and the court ordered the delivery of the 


__—_—-agreement accordingly, but gave no costs in either of the suits. (5) 
Be 


6 Ses (a) See the cases collected in 2 Swanston, 189—143, note. 
iin (b) Wood v. Abrey, 3 Mad, 424. 
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3 Russell, 436. 


Rolls.—June 26, 1827.—The statute of the 25 Geo. II. c. 6, does not extend to wills of per- 
sonal estate only; and a legacy to a person, who is an attesting witness to such a will, is not 


void. 


THIS was a suit for the administration of the property of a testator, who 
made a will of personal estate only; and the question in the cause was, 
whether a pecuniary legacy to a person, who was a witness to the will, 
was or was not void under the 25 Geo. II. c. 6? ‘ 

Mr Sugden and Mr Phillimore contended, that the legacy was void. 
The act, they said, declares, (sect. 1) ‘‘that, if any person shall attest the 
execution of any will or codicil, which shall be made after the 24th day 
of June 1752, to whom any beneficial devise, legacy, estate, interest, gift 
or appointment of or affecting any real or personal estate, other than and 
except charges on lands, tenements, or hereditaments for payment of any 
debt or debts shall be thereby given or made, such devise, legacy, estate, 
interest, gift, or appointment shall, so far only as concerns such person at- 
testing the execution of such will or codicil, or any person claiming un- 
der him, be utterly null and void.”” What more general words could the 
legislature have used, if it had been their intention to make the act apply 
to personalty as well as to wills of real estate? The language of the en- 
acting clause, where it is direct and unambiguous, cannot be controlled by 
the preamble, and still less by the title of the act. The mischief, which 
was to be guarded against, had been most prominent in the case of wills of 
real estate; but it was intended, that the remedy should be general. 

The very point came before Sir William Grant in Lees v. Summersgill, 
17 Ves. 508, and he held that the 25 Geo. II. c. 6, extended to all wills, 
and, therefore, that a legacy, given by a will of mere personalty to a per- 
son who was a subscribing witness, was void. The reasons assigned in 
his judgment are unanswerable; the judgment itself has been for many 
years before the world; its authority has never yet been questioned in 
this court; and never, till within a few months, has it been questioned 
any where. 

In a late case, indeed, of Brett v. Brett,(a) decided in the Arches court 
of Canterbury, on the 24th of July 1826, the contrary doctrine was held 
by Sir John Nicholl; and, on appeal, his judgment has been recently con- 
firmed by the delegates. It must, therefore, be admitted, that there is a 
conflict of authority. But, on a question on the exposition of an act of 
parliament, the deliberate judgment of Sir William Grant pronounced in 
1811, and, for fifteen years, never once questioned, ought to have more 
weight than the decision of an ecclesiastical court. 

Mr Bickersteth and Mr Flather, contra, were not called upon to argue 
in support of the claim of the legatee. 


(a) The judgment of Sir John Nicholl in this case has been since reported in 3 Addams, 210. 
It was affirmed by the delegates on the 27th of May 1827. 

The Judges Delegate, by whom the decision was affirmed, were Baron Graham, Justices Bay- 
ley and James Allen Park, and Doctors Phillimore, Lushington, Dodson, Blake, Haggard, and 
Salusbury. 
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The Master of the Rotts. In the conflict of great authorities, it ma 
seem to be desirable, that this important question should be settled by the 
supreme court of appeal. aes 

I agree that the preamble of a statute cannot control a clear and express 
enactment: but the plain intent of the legislature is expressed in the pre- 
amble, and the nature of the mischief, which is sought to be remedied, 
may serve to give a definite and qualified meaning to indefinite and gene- 
ral terms. The preamble of the 25 Geo. II. c. 6, after reciting the provi- 
sion in the statute of frauds, which requires that all devises of lands should 
be attested and subscribed in the presence of the devisor by three or four 
credible witnesses, and declaring that it had been found to be a wise and 
good provision, but that doubts had arisen who were to be deemed legal 
witnesses within the intent of the said act, proceeds to enact, ‘that, if 
any person shall attest the execution of any will or codicil, which shall 
be made after the time therein mentioned, to whom any beneficial devise, 
legacy, or gift, shall be made of real or personal estate, such devise, lega- 
cy, or gift, shall, so far as regards such person, be utterly null and void; 
and such person shall be admitted as a witness to such will or codicil.” 
The avowed purpose of this statute, therefore, is, to remove doubts which 
had arisen with respect to the persons who were to be deemed good wit- 
nesses within the intent of the statute of frauds, which required three or 
four witnesses to a will of lands; and the mischief to be'avoided was, the 
admission of witnesses to such-a will, who were interested to support “4 
will. When this statute, therefore, proceeds to enact, “that, if an y er 
son shall attest the execution of any will or codicil, who shall have a gift 
by the will or codicil, such gift shall be void,” it is a reasonable construc- 
tion to say, that the legislature must be understood here to be speaking of 
such wills or codicils as by the statute of frauds require to be attested by 
witnesses; and the indefinite words “ any will or codicil,”’ may reasonably 
be read “ any such will or codicil,” unless it should appear from other 
parts of the statute, that the legislature intended to give the words ¢* any 
will or codicil”? their:most extended and indefinite meaning. It seems 
to me, upona careful perusal of the whole statute, that, except these words, 
‘¢ any will or codicil,”? which are necessarily often repeated in the course 
of the enactments, there is not a single word in the statute, which supports 
the notion, that these words were meant to be used in their indefinite. 
sense: and, on the contrary, that most clauses in the statute, and especially 
the second, third, eighth, ninth and tenth sections, strongly confirm 
the inference, that the words ‘‘ any will or codicil,’”’ throughout the sta- 
ee tute, are to be read ‘¢ any such will or codicil.” i 
-_ It is further to be observed, that, wills of personal estate being good 

without the attestation of any witnesses, it was not. necessary to extend to 
"~ wills of personal estate that protection which it was the object of the legis- 
lature to give by this statute to wills of lands, by the exclusion of inte- 
rested witnesses. dul 
Upon the whole, I am not able to concur with the great authority in 
this court, which has been referred to; but, in conformity with the deci- 
sion of Sir John Nicholl and the court of delegates, I declare, that the 25 
Geo. II. c. 6, does not extend to wills of personal estate, and that the legacy 
in question is not null and yoid, by reason that the legatee was an attest- 
ing witness to the will. 
Vou. II.—3 K 
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Winchilsea v. Wauchope. Tod v. Winchilsea. 


3 Russell, 441. 


Rolls.—July 7, 9,1827. January, June, July 1820.—Circumstances under which a new trial of 
an issue of devisavit vel non will be directed. 

A third trial of an issue of devisavit vel non directed, after two juries had found in favour of 

' the will. 

Quere, Whether, in a question between a devisee and an heir-at-law, the court will bind the in- 
heritance by the result of one trial. 


THE bill was filed by persons claiming through the co-heiresses of John 
Duke of Roxburgh against defendants who took under his will. The 
only question in the cause was, whether the will was attested accord- 
ing to the statute of frauds? and that question depended on this, whether 
the subscribing witnesses signed their names in the presence of the 
testator? 

The attestation and conclusion of the will were in the following 
words:—<‘‘In witness whereof, this and the preceding page of stamped pa- 
per are written by the said James Dundas at my desire, and subscribed by 
me at London this 19th day of March 1804, before three witnesses, Coutts 
Trotter, Esq., banker in London, and John Battiste, my servant, and 
William Winter, apothecary in London, the day of signing being the 19th 
day of March and year aforesaid, and this attestation of the date being 
written by the said James Dundas. 

(Signed) ‘¢ Roxburgh (L.s.) 
<¢Signed, sealed, published, and declared in the presence of Coutts 
Trotter, William Winter, John Battiste.”’ 

The circumstances connected with the execution of the will, and the 
material parts of the evidence, are stated in the two successive judgments 
of the Master of the Rolls. 

On the 17th of April 1826, an issue of devisavit vel non was directed 
to be tried in the court of king’s bench; and, on the 14th of December in 
the same year, the jury found a verdict in favour of the will. 

A motion was now made for a new trial. 


The Masrer of the Rotrs. In this case an application is made for the 
new trial of an issue to determine the validity of a will made by John 
late Duke of Roxburgh on the 19th of March 1804, being the day before 
his death, and when he was in a most debilitated and dying state. The 
only fact in dispute is, whether the will was attested by the subscribing 
witnesses in the presence of the testator, according to the statute of: frauds. 

The learned judge, who presided at the trial at law, most correctly stated 
to the jury, that the only question was, whether the will was or was not 
attested by the witnesses in such a place; that the testator might have 
seen what the witnesses were doing; and the jury thought fit to come toa 
conclusion in favour of the will. The learned judge has not stated, whether 
he was satisfied or dissatisfied with the verdict; but there are plainly, in 
his summing up, indications, that he considered it probable that the jury 
might have come to a different conclusion. The question here is not, how- 
ever, whether a court of law would or would not haye directed a néw trial 
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in this case; but whether, upon the whole, the conscience of the court 
1s satisfied; or, in other words, whether the conclusion of the jury is the 
same as the court itself would have come to upon the evidence in the cause, 

There are some facts which are not in dispute. It is certain that the 
will was not executed in the room where the duke lay, but in a room ad- 
joining. It is certain that the door of communication was open between 
the two rooms, and that a line, drawn from the left side of the duke’s bed, 
and through the door of communication between the two rooms, close to 
the south side of that door, to the east side of the adjoining room, would 
have comprised a space of the adjoining room, extending about four feet 
southward from the windows, and consequently, that, if the will was at- 
tested at any part of the adjoining room within about four feet south of the 
windows, it was attested in a place in which the duke might have seen 
what the witnesses were doing. The question, therefore, becomes nar- 
rowed to this,—can this court be fully satisfied, that the will was attested 
in any part of the adjoining room within four feet south of the windows? 

It appears that, in the adjoining room, and between the windows, there 

wes a commode or pier table, about four feet long, and twenty-two in- 
ches wide; and there were also in the adjoining room two other tables, one 
a Pembroke table, and the other a large cireular writing table upon casters 
about five feet in diameter, which usually stocd in the centre of the room. 
The duke, therefore, might have seen the witnesses in the act of attesting 
the will, if they had attested it on the commode or pier table standing be- 
tween the windows, or if either of the other two tables had been moved 
towards the windows so as to stand within the space of four feet south of 
the windows. Generally speaking, where a will is attested in an adjoin- 
ing room, if there be a particular part of the room in which the testator 
might have seen the attestation, and if there be an absence of all evidence, 
or if there be doubtful evidence, as to the particular part of the room in 
*which the attestation actually took place, it would be reasonable to pre- 
sume that it did take place where it ought to have taken place; because 
it would be reasonable to presume that the professional person present knew 
the law as to the attestation of wills, and would take care to observe the 
proper forms. But such presumption is repelled in the present case; be- 
cause the professional person employed seems to have been a stranger to 
the law of England in this respect, and the witnesses themselves did not 
know, and were not apprised that it was:at all material in what part of the 
adjoining room the will was attested. Sir Coutts Trotter says, «I think 
there was a writing table in the room, and that we signed upon it;”’ and 
this is the only direct evidence upon the subject. In the absence of all 
direct evidence, the presumption would be, that the witnesses, ignorant 
that the part of the room was material, would write upon the writing table, 
where it must be inferred that the writing materials were to be found, 
and where it is probable the eandles would be placed. 

If it be taken that the will was attested upon the writing table, then the 
remaining question would be, whether it is to be presumed that the writ- 
ing table, which was of large size, was shifted from its usual situation in 
the middle of theroom? Butupon what can such presumption be founded? 
Why should the table be moved without a purpose? And what purpose 
could there be in moving it, the witnesses being ignorant that the position 
of the table was material? Under these circumstances, therefore, to con- 
clude, as the jury must have done, that the will was executed upon the 
pier table, or that the writing table was removed to within four feet of the 
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windows, is to come to a conclusion against the only direct evidence in 
the cause, and against all reasonable presumption. : : 

It is proper that I should add, that this being a case, in which, but for 
the necessity of the interference of this court(a), the heir at law would, of 
course, have been entitled to take the successive opinions of juries by new 
ejectments, this court is not in the habit of binding the inheritance by a 
single trial. In the case of Lord Darlington v. Bowes, before Lord Nor- 
thington, 1 Eden, 270, Lord Northington states, upon a motion made be- 
fore him for a new trial, that he would have refused it, if a single precedent 
could be found, in which the court had bound the inheritance by one trial 
only; but, no such precedent being found, he granted the new trial. Iam 
not aware that a precedent to that effect has since been made. 

In this case, however, I grant the new trial upon the merits of the case, 
and without laying any stress upon the absence of Mr Dundas. That he 
was not called in support of the will affords the unavoidable presumption, 
that he had no testimony to give favourable to the will; and, upon the 
evidence which was before the jury, I am not satisfied with their verdict. 


On the 3d of November 1828 the cause was again tried; and a verdict 
was a second time given in favour of the will. ) 

January 1829.—Those who claimed through the duke’s co-heiresses 
then moved for a third trial; and on that: occasion the Master of the 
Rolls pronounced the following judgment:— , 

February 3, 1829.—This is an application for a new trial of an issue 
devisavit vel non, after two trials at law already had, and two verdicts 
found in support of the will. The objection made to the will is, that it 
was not attested in the presence of the testator. 

If, in this case, I were to confine my attention to the report of the judge 
who presided at the trial, I must, necessarily, refuse the application. It 
appears by that report, that, in support of the will, the testimony of four 
witnesses was relied upon. Mr Winter, one of the witnesses, attested 
the execution of the will. He is now dead, and his deposition in the ec- 
clesiastical court, in a suit considered to be between the same parties, was 
read. Mr Winter deposes that the’ will was attested in the duke’s bed- 
room, and, consequently, in his presence. Another witness was Battiste, 
an old servant of the duke’s, who also attested the execution of the will. 
An affidavit was made by a surgeon that Battiste was too ill to attend the 
trial, and a deposition made by him in the court of chancery was read. 
He there deposes, that, to the best of his belief, the witnesses attested the 
will in the same room in which the duke signed it, that is to say, in the 
bed-room. Sir Coutts Trotter, who also attested the execution of the will, 
was a third witness, and was examined viva voce. The effect of his evi- 
dence is, that he could not say with certainty, but that the strong impress- 
ion on his mind was, that the witnesses attested the will in the adjoining 
room. 

The fourth material witness was a person who produced a plan of the 
duke’s bed-room and the adjoining room, for the purpose of proving that, 
if the door between these two rooms was open, which seems to be admit- 
ted, there was a space in the adjoining room, where, if the will had been 
attested, it would have been, on settled principles, an attestation in the pre- 
sence of the duke. ; 


(a) The property had been sold by an arrangement between the claimants: and the purchase- 
money had been invested, upon trust, for the persons who should be found ultimately entitled. 
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No evidence was given on the part of the defendants; and,—considering 
that two of the attesting witnesses swear positively that the will was at- 
tested in the bed-room, and that the third attesting witness only says, that 
he cannot say with certainty, but that his impression is, that it was execu- 
ted in the adjoining room,—it seems the natural inference, that the jury 
must have yielded to the weight of evidence, and have been of opinion, 
that the will was actually attested in the bed-room, and, therefore, in the 
presence of the duke: and, if my attention were to be confined to the 
judge’s report, I could not possibly find there any reason for disturbing 
the verdict. 

My opinion, however, is, that the assistance of the jury being only 
one of the means by which the conscience of the court is to be informed, 
it is the bounden duty of the court, before it comes to its decision, to con- 
sider all the means by which the conscience of the court may be informed, 


and to give its deliberate attention to all the evidence which is judicially 


before it. 


bas a 


Before I enter into the consideration of the evidence, I must premise 


that the applicant here has some reason to complain of surprise, from the 
manner in which the last trial was conducted. 

It is true that the leading counsel in support of the will did, upon the 
first trial, open his case as an attestation in presence of the duke, either in 
the bed-room or in the adjoining room; but, in his reply, he seems to have 
lost sight of any attestation in the bed-room, and to have relied upon such 
an attestation in the adjoining room as would have amounted to an attes- 
tation in the presence of the duke: and the former argument before me, 
upon the application for a second trial, proceeded altogether on the ques- 
tion—in what part of the adjoining room the attestation was had?—and, 
not being satisfied that the attestation could have taken place in any part 
of the adjoining room, in which by possibility the duke could see the wit- 
nesses, I found it my duty to direct a second trial. Under these ctreum- 
stances, the defendants to the issue might reasonably expect, that the same 
point as to the part of the adjoining room in which the will was attested, 
would be the question between the parties upon a new trial, and not that 
the defendants would desert that case, and rely, as they seem to have done, 
upon an attestation in the bed-room. 

Assuming for the present that. the jury founded their verdict upon an 
attestation in the bed-room, I come now to the consideration, whether, 
upon all the materials which are judicially before me, I can possibly adopt 
that conclusion. 

In’the ecclesiastical court, Mr Winter deposed that the attestation was 
had in the duke’s bed-room, and on a table moved near to his bed. 

In the ecclesiastical court, Battiste deposed that the will was attested in 
the adjoining room. 

Upon acommission from the court of chancery in this cause, Mr Dun- 
das, a writer to the signet, who wrote the will, deposed, that he believed 
that the witnesses attested in the adjoining room; and he uses this strong 
expression, that he was sure that none of the witnesses attested the will in 
the duke’s bed-room. 

On his examination in chancery in chief, Sir Coutts Trotter says, he be- 
lieves, and has no doubt there was a writing table in the adjoining room; and 
that he, the deponent, and the witnesses signed at the table; but that he can- 
not speak as to the exact size of it. On his cross-examination, Sir Coutts 
Trotter says, that the deponent and the other witnesses retired into the 
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adjoining room and attested upon a table, and that he was not aware that 
the place of attestation was material, and that he placed himself in that 
part of the room which appeared most convenient for the purpose of sign- 
ing his name. Rabbinic; 

Upon his examination in chancery, Battiste, to whose examination in 
the ecclesiastical court I have before adverted, deposes, that the witnesses 
attested in the bed-rcom. 

Considering the testimony as to the attestation in the adjoining room, 
given by Mr Dundas and Sir Coutts Trotter, is it possible that my con- 
science can be satisfied with a verdict which seems to affirm an attestation 
in the bed-room?—and especially when it is considered, that Winter and 
Battiste are the only witnesses who speak of the bed-room, and that, 
when Battiste was examined in the ecclesiastical court, about twenty years 
before he was examined in chancery, and two years only after the fact, 


and when his memory must have been fresh, he deposed the other way, 
that the attestation took place in the adjoining room; and that, as to Mr 


Winter, a witness of the name of Garraty, who was examined in chancery, 
deposes, that, about the time of the transaction, he conversed with Winter 
upon the subject of the duke’s will, and repeatedly heard him declare, 
that the attestation was in the adjoining room. 

If, therefore, I am to assume that the jury proceeded upon a supposed 
attestation in the bed-room, it is not a conclusion which, upon the whole 
ease before me, I can possibly adopt and act upon. 

If, upon the other hand, Jam to assume, upon the loose evidence of 
Sir Coutts Trotter, that the jury proceeded upon the ground of an attes- 
tation in the adjoining room, so as to be censtructively in the presence of 
the duke, then there is a want of evidence to support the verdict. The 
plan produced manifests, that, in order to be attested in the adjoining 
room in the presence of the duke, it must have been attested within the 
space of five feet from the windows, the room being twenty-one feet nine 
inches long from those windows, and three-fourths of the room being 
therefore out of the duke’s presence; and the circumstances of the case do 
not permit me to say, that the will, if attested in that room, must be pre- 
sumed to have been attested in the proper part of that room, because Sir 
Coutts Trotter says, that he was not informed that the place of attestation 
was material, and that he looked out only for the most convenient place 
for the purpose of signing his name. 

It is said that no further information can be given on the subject, and, 
therefore, it would be useless to direct a new trial. It may be true that 
no further information can be given upon the subject; but the whole case 
may be a second time submitted to a jury, nearly as it seems to have been 
upon the first trial, and which was in truth my purpose and expectation. 

The policy of the law, which requires the attestation to be in the pre- 
sence of the testator, may not be obvious to a jury, and the question may 
be thereby prejudiced; and it was for that reason that, if the parties would 
have consented, or any precedent could have been produced, I would have 
taken upon mysclf the decision of the question, without giving further 
trouble to a jury. The case is now, I think, reduced to this mere question 
of presumption,—-whether the will, being attested in the adjoining room, 
which was called the writing room, and was provided with a large round 
table in the middle of it, upon which it is to be inferred that Mr Dundas 
had, immediately before, written the will from the instructions of the 
duke, was attested on that round table, remaining in its usual place, or 
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upon a movable Pembroke table, removed to the presence of the duke, 
or upon a pier’ table or commode about two feet wide, upon which Mr 
Dundas says papers were laid, it being admitted that the witnesses were 
ignorant that the place of attestation was material. 

This is a case which more especially requires the direction of a judge 
for the assistance of the jury; and they will doubtless receive it. Upon 
the whole, therefore, let a new trial be had; and, considering the pressure 
of business upon the court of king’s bench, and that the learned lord who 
presides in that court has twice been troubled with this case, let the new 
trial be had in the court of common pleas. 


June 1, 19, 25, July 20.—The parties claiming under the will moved 
before the Lord Chancellor to discharge the order of the Master of the 
Rolls. 

The Solicitor-General, Mr Bickersteth, Mr Bligh, and Mr Jacob, were 
in support of the motion. E 


i 
Mr Horne, Mr Pemberton, and Mr Stuart, contra. In support of the 


motion it was contended, that, there being no direct and uncontradicted 
evidence as to the precise spot where the attesting witnesses subscribed 
their names, the case necessarily resolved itself into a question of proba- 
bility and presumption. The will might have been attested in the bed- 
room, where the duke was; or might have been attested in the adjoin- 
ing room, and in sucha part of the adjoining room as would have amounted 
to an attestation in the duke’s presence. It was also possible that the wit- 
nesses might have subscribed their names in a part of the adjoining room 
not within the reach of the duke’s organs of sight; but there was no di- 
rect evidence in support of that hypothesis. The case had been presented 
to the jury by the judge at law in all these ways: they had all the evi- 
dence before them; and, upon a comparison of probabilities, two successive 
juries arrived at the conclusion, that the will was duly executed. Why 
should two verdicts, given under such circumstances, be corrected? A 
jury was the tribunal, whose proper function it was, in such cases, to 
weigh the probabilities, to estimate the opposing presumptions, to deduce 
a conclusion from the various grounds of inference laid before them. 
Twice had a jury weighed these probabilities, and estimated these pre- 
sumptions; and twice had they arrived at the same conclusion. To disre- 
gard the second verdict, and direct a new trial, would, in effect, be tan- 
tamount to a declaration that there should be successive trials of the issue, 
until at last.a verdict should be given against the will; and it was altoge- 
ther nugatory to direct an issue of devisavit vel non, if the verdict was to 
be set at nought, merely because the judge in equity, had he been one of 
the jury, would probably have arrived at a different conclusion. ' The 
plaintiffs in the issue were not asking the court to assume the function of 
a jury: their proposition merely was, that the concurrent verdicts of two 
juries, not dissented from by the judge who tried the issues, should not 
be rejected,—especially in a case where the true state of facts could never 
be ascertained accurately, where the result to be arrived | at was necess- 
arily a matter of inference from evidence imperfect and, in some degree, 
contradictory, and where there was no possibility of throwing new light on 
the subject by the testimony of other witnesses. 

The plaintiffs in the issue, it was true, had not called Mr Dundas asa 
witness, and there was no reason why they should have called him; be- 
cause it was evident, from his examination in chancery, that he could give 
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no satisfactory information on the subject. But the defendants were not 
taken by surprise; for, nine days before the trial of the first issue, they 
were informed, that he would not be called by the devisees; and it was 
the duty of the defendants to have called him, if they thought his evit» 
dence could be of any avail. They knew what he had stated in his depo- 
sitions in the cause, and they had cross-examined him; they therefore 
should not be permitted to say, that the verdict was to be deemed less 
satisfactory, because he had not been examined at the trial. - 
There was direct evidence, it was said, in favour of the due attestation 
of the will, and there was no direct evidence against it; and, even in the 
absence of all direct evidence, the presumption ought to be in favour of 
the due attestation. In Scotland it was not usual to affix a seal to such in- 
struments, nor was attestation by three witnesses required. The solem- 
nities which were observed in the execution of this instrument, were in 
compliance with English forms; and it was therefore clear, upon the very 
face of the instrument, that the parties were aware of, and meant to com- 
oly with, all the forms prescribed by the law of England. 
ep ne following cases were cited, Wright v. Manifold, 1 M. and S. 294; 
Sheers v. Glasscock, Salk. 688, Carth. 81, 1 Eq. Ab. 403; Casson v. 

ade, 1 Bro. C. C. 99. 

The Lorp CuHAnceLtor stated, that he was not satisfied, that, upon all 
the evidence in the case, the jury had come toa right conclusion. Had 
there been any facts from which the jury might have fairly inferred, that 
the will was attested in that part of the adjoining room, where the attesta- 
tion would have been in the presence of the testator, the court would not 
have disturbed their verdict; but he did not find any facts, from which 
such an inference. could be drawn. The evidence preponderated so 
strongly on one side, that it was almost impossible to come to the conclu- 
sion'in a-court ef justice, that the will was attested in the duke’s bed- 

and if the attestation took place, not in the duke’s bed-room, but 
joining room, there was not a single circumstance from which the 
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ee m in could be raised, that the will was attested in that part of the 


which was opposite to the door communicating between the one room 
and the other. — Ifit had been proved that Mr Dundas, or any of the par- 
ties, knew that it was necessary that the will should be attested in the 
presence of the testator, that would have been a circumstance upon which 
the jury might have come to the conclusion, that the Pembroke table had 
been removed from its usual place, or that some other proceeding had been 
taken, in order that the attestation might be made in such a way as to 
comply with the requisition of the law. But at present there was nothing 
in the case to lead to such an inference; and the onus of proof lay upon 
the party setting up the will. 

His lordship, therefore, refused the motion, and confirmed the order of 
the Master of the Rolls. _ But, as Sir N.C. Tindal, who, since the 
date of that order, had been appointed Chief Justice of the Common Pleas, 
had been concerned in the former trials as counsel for those who claimed 
through the co-heiresses at law, the issue was ordered to be tried in the 
king’s bench. 
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Rolls.—July 10, 1827.—When a testator directs a sum to be laid out in building a church, the 
bequest is void ; the rule of construction being, that a direction to build includes a direction 
to purchase land for the purpose of building, unless the testator distinctly refers to land already 
in mortmain. 


JAMES ARBOUIN, by his will dated the 25th of February 1821, 
gave the entire residue of his effects, with the works of «* Baron Sweden- 
borg,” and ‘‘ The Intellectual Repository,” to George Pritchard, Leonard 
Streete Coxe, and Thomas Jones, ‘‘ for the useful purposes which had 
been explained to them.” The purposes thus referred to were expressed 
in a paper dated the 15th of March 1821, which was in the hand-writing 
of and signed by the testator. ‘From a sincere desire,” said he in that 
paper, ‘* to promote the interests of the Lord’s New Church, I hereby re- 
quest Mr George Pritchard, Mr Leonard Streete Coxe, and Mr Thomas 
Jones, will have the goodness to dispose of the entire residue of my effects 
entrusted to their care in the following manner.”’ In the directions which 
followed, after disposing of a part of a sum of three per cent consols stand- 
ing in his name, he proceeded in the following words:-—“ Fourthly, to 
keep in reserve the remainder of the three per cent consols, and to sell the 
same, when an opportunity offers, for building a chapel for the worship of 
the New Church,” (meaning a church for worship according to the doc- 
trines of Baron Swedenborg) ‘‘and to contribute the same towards the 
building and its support.”’ 

The Master had found, that the religious association, called the New 


Church, was recognized by law, inasmuch as ministers belonging to it 


complied with the conditions required by the toleration act; that it adopt- 
ed for its creed the doctrines taught in the works of Baron Swedenborg; 
that, at the date of the will, there were numerous chapels or buildings set 
apart for religious worship according to the forms and principles of the 
New Church; that there was no church or chapel of the New Church 
built on freehold ground in England at the date of the will, but that two 
such chapels had since been built on freehold ground at Derby and New- 
castle-upon-Tyne. 

The question, upon further directions, was, whether the bequest was, 
or was not, void under the mortmain act ? 

In support of the bequest, it was argued that the will did not contain a 
direction to lay out the money in the purchase-of land. It might be em- 
ployed in building a chapel on Jand already in mortmain. The Attorney 
General v. Bowles, 2 Ves. Sen. 547. Brodie v. The Duke of Chandos, 
1 Bro. C. C. 444, n. The Attorney-General v. The Bishop of Oxford, 
cited in 4 Ves. 431, 432, and stated in 1 Bro. C. C. 444, n. The Attor- 
ney-General v. The Bishop of Chester, 1 Bro, C. C. 444. The words of 


ining 
were in existence; and the money might be legally applied according: to 
the intention of the testator. 


Vot, III.—3 L 
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Mr Treslove and Mr Martin, for the plaintiffs. Mr Horne and Mr 
Boteler, for the defendants. 

The Master of the Rotts, referring to the language of Lord ‘Eldon in 
the case of the Attorney-General v. Davies,(a) stated, that it was the set- 
tled rule of construction, that a direction to build is to be considered as 
including a direction to purchase land for the purpose of building, unless 
the testator distinctly pointed to some land which was already in mort- 
main;—and he declared the bequest void. 


Ellison v. Wright. 


3 Russell, 458. 


Rolls.—July 10, 1827.—A mortgagee is entitled to be allowed, in account against the mortgagor, 
all expenses properly incurred for the recovery of the mortgage-money. 


ON a bill for redemption, the Master of the Rolls gave to the defendant, 
the mortgagee, the costs of an action which he had brought against a per- 
son who had joined the mortgagor as surety in a bond for the mortgage 
money, the fruit of the action being lost by the insolvency of the surety; 
and his honour stated the principle to be, that the mortgagee was entitled 
to be allowed, in account against the mortgagor, all expenses properly in- 
curred for the recovery of the mortgage money. 


Walker v. Lodge. 


3 Russell, 459. 


Rolls.—Suly 10, 16, 1827.—A son died before his father, leaving a widow, to whom he gave 
all his property. The son’s estate being insufficient for the payment of his debts, the father, 
by a codicil to his will, directed his trustees and executors to pay his son’s debts, and named 
the son of his son his residuary devisee and legatee. The true construction of the father’s 
codicil is, that he intended only the payment of such portion of the debts of the son as his 
son’s estate would be insufficient to pay. 


THOMAS WALKER, the son of John Walker, died on the 22d Decem- 
ber 1815, having by his will charged his real estate with payment of his 
debts, and, subject thereto, having devised all his property, real and per- 
sonal, to his widow. John Walker the father made his will, bearing date in 
January 1816, and thereby gave an annuity for her life to the widow of his 
son Thomas Walker, and made his grandson, the son of Thomas Walker, 
his residuary devisee and legatee. The real and personal estate of Thomas 


(a) 9 Ves. 544.‘ Whatever were the decisions formerly, when charity in this court received 
more than fair consideration, it is now clearly established, and I am glad it has come back to 
some common sense, that, unless the testator distinctly peints to some land already in mortmain, 


the court will understand him to mean that an interest in land is to be purchased, and the gift 
is not good.” 
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Walker was insufficient for the payment of his debts; and, on the 15th of 
May 1816, John Walker the father made a codicil to his will, whereby 
he directed his trustees and executors to pay the debts of his son Thomas 
Walker. 

The question in the cause was, whether the father’s assets were to be 
applied in payment of a// the debts of Thomas Walker, so as to leave the 
real and personal estate of Thomas clear for the benefit of the widow; or 
whether they were to be applied in payment only of such part of Thomas 
Walker’s debts as his real and personal estate would be insufficient to pay. 

Mr Duckworth, for the plaintiff. Mr Agar, Mr Sharpe, and Mr Geld- 
art, for the different defendants. 


The Masrer of the Rotts. When the father made his will, the period 
of his death was necessarily uncertain; and it can hardly be contended 
that he considered, that, at the time of his death, his son’s estate would re- 
main unapplied towards the satisfaction of his creditors, and meant that 
his own estate should fully pay all those creditors. Some of them, it is 
admitted, had actually been paid at the time of making the codicil. If his 
purpose was, by his codicil, to make a provision for the widow to the extent 
of the son’s estate, that purpose would have been differently expressed; 
and it must be observed, that this provision for the widow would be at 
the expense of his grandson, the son of his son, who was his residuary de- 
visee and legatee,—-which is not a very probable purpose. 

I think, therefore, that the true construction of the father’s will is, that, 
by the direction to pay his son’s debts, he intended only the payment of 
such part of his son’s debts, as, after the due application of the son’s estate, 
should remain unsatisfied. 


Adams v. Austen. 


3 Russell, 461. 


Rolls.—July 11, 13, 1829.—A general devise of all lands of which the testatrix had power to 
dispose, is not a good execution of the power to appoint moneys, which were to arise from the 
sale of land. 


THE testatrix, Barbara Maria Cockayne, by her will, dated the 23d of 
May 1821, gave and devised to trustees and their heirs, upon certain trusts 
therein mentioned, all her share and interest in a particular estate therein 
described, “ together with all other the manors, messuages, lands, tene- 
ments, and hereditaments whereof she had power to dispose.”’ At the time 
of making her will she had no power of appointment or disposition over 
any other lands or hereditaments; but she had a reversionary interest, as 
tenant in tail, in certain other lands under the will of the late Mr Serjeant 
Hill, her maternal grandfather. 

By indentures of lease and release bearing date the 22d and 23d days 
of January 1823, and by virtue of a common recovery which was after- 
wards suffered, the real estates of Mr Serjeant Hill were conveyed and 
assured to the use of Barbara Cockayne Medlycott for her life, and, after 
her death, to the use of Charles Tibbitts and Francis Hurst, their heirs and 
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assigns for ever, upon trust to sell the same or to convey the same, or 
any part thereof, in exchange, and to give or take money for equality of 
exchange, and in like manner to sell the hereditaments to be received in 
exchange, and, after payment of the expenses of the trust, and of a sum of 
10,000/., to pay over one equal ninth part of the residue of the moneys 
to arise from such sales or exchanges to Thomas Philip Maunsell and 
William Adams, upon the trusts for the benefit of Barbara Maria Cockayne, 
which were declared concerning the same by another indenture of even date 
with the release: and it was provided, that it should be lawful for Tibbitts and 
Hurst and the survivor of them and the heirs of such survivor, at any time 
after the decease of Barbara Cockayne Medlycott, to convey the heredita- 
ments, orany of them, and also such hereditaments (if any) as might, upon 
partition, be received in exchange, or any of them, in manner following; 
that is to say, as to such of the hereditaments as should be allotted as the 
share of Barbara Maria Cockayne, unto and to the use of Thomas Philip 
Maunsell and William Adams, or the trustee or trustees for the time being 
under the indenture of even date, upon the trusts therein declared concern- 
ing thesame. It was also declared that it should be lawful for Tibbitts and 
Hurst and the survivor of them and the heirs of such survivor, to carry 
into execution the aforesaid trusts for sale, exchange, and partition, or any 
of them, in the lifetime of Barbara Cockayne Medlycott, if she should 
think fit to concur therein. 

The indenture, referred to in the release, and of even date with it, declared 
that Maunsell and Adams, and the survivor of them, and the executors, ad- 
ministrators, and assigns of such survivor, should stand possessed of all such 
principal moneys, stocks, funds, or securities as should, in pursuance of the 
said indenture of release, be paid or transferred to them in respect of the 
ninth share of the hereditaments and premises, upon the trusts therein men- 
tioned; and under those trusts Barbara Maria Cockayne had a power of ap- 
pointing her share of the moneys to arise from the sale. Power was also 
given them to invest the moneys in the purchase of lands to be conveyed to 
them in trust for sale; and as to such hereditaments (if any) as, upon par- 
tition, might, in pursuance of the indenture of release of even date, be con- 
veyed, as the specific share of Barbara Maria Cockayne, to Maunsell and 
Adams, or the trustees or trustee for the time being, it was declared that 
the rents, issues, and profits of such specific share should, until the same 
should be sold in pursuance of the trusts, be paid or applied as the divi- 
dends or interest of the principal money to arise by the sale thereof, or 
the stocks, funds, or securities to be purchased therewith, would be pay- 
able or applicable in case such sale had taken place. 

After the execution of these deeds, Barbara Maria Cockayne made a 
codicil to her will, dated the 27th of April 1824, and duly executed and 
attested so as to pass freehold estates. 

After some argument, it was admitted at the bar, that the codicil was a 
republication of the will, so that the will was to be considered as brought 
down to the date of the codicil. The question then was, whether the de- 
vise in the will to the trustees ‘¢ of all other the manors, lands, messuages, 
and hereditaments whereof she, the testatrix, had power to dispose,”? 
would operate as an appointment of the moneys to arise from the sale of 
the settled estates? 

At the dates of the willand codicil, and at the death of the testatrix, the 
estates, which were the subject of the deeds of January 1823, remained 
unsold; and Barbara Cockayne Medlycott was still alive. 
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Mr. Horne and Mr Stuart, for the plaintiffs, who were mere trustees. 

Mr Sugden and Mr Pemberton, for one set of defendants. 

Mr Pepys and Mr Hodgson, for other defendants, who, on the princi- 
pal question, were in the same interest with the defendants, for whom Mr 
Sugden appeared. 

Mr Shadwell, Mr Bickersteth, and Mr Knight, contra. The following 
cases were cited: Guest v. Willasey, 2 Bingh. 429. Hulme v. Heygate 
1 Mer. 285. Holmes v. Coghill, 7 Ves. 499, 12 Ves. 206. Powell v. 
Loxdale, 2 B. and A. 291. 


The Masrer of the Rorrs. This is merely a question of intention; 
and the court cannot infer that, by a disposition of all lands of which she 
had power to dispose, she meant to execute a power of appointment not as 
to lands, but as to moneys to arise from the sale of lands. The question 
would have been very different, if she had devised the settled lands by 
name. It might then have been argued, that by the devise of the land she 
meant to describe her interest in the land. 


Barry v. Wrey. 
3 Russell, 465. 


Rolls.—July 10, 16, 1827.—WHERE, upon a bill of redemption and 
foreclosure, the mortgagee assigns his mortgage, after a decree for the 
usual accounts, the mortgagor is not to pay the costs of the supplemental 
bill, which is necessary to bring the assignee of the mortgagee before the 
court. 


Lewis v. Kennett. 
3 Russell, 466. 


Rolls.—July 16, 23, 1829.—IN pauper suits, the court will not compel 
a solicitor to act for the pauper; but the course is, to assign to him counsel 
and a six-clerk; and it is the duty of the six-clerk to appoint one of the 
sixty-clerks of his office to act on the part of the pauper. 


Collier v. Squire. 
8 Russell, 467. 


Rolls.—July 26, 80, 1827.—By a marriage settlement, stock, the property of the husband, was 
settled on trust for the separate use of the wife during her life, and, after her death, for the 
husband, if he survived her; but if he died in her lifetime, then for such persons as he should 
by deed or will appoint; and in default of appointment, for his executors and administrators: 
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the husband died in the wife’s lifetime, having appointed an executrix, but without exercising 
his power: Held, that the executrix was not entitled to the stock beneficially, but that it was 
to be administered by her as part of his general personal estate. 

The husband by his will bequeathed as follows:—* And unto my wife (who I make full and 
wholly executrix) I give my house, with all my household furniture, as also all my plate, 
china, books, linen, and every other article belonging to me, bothin and out of my house, and 
which may not be herein mentioned, she being subject to the payment of all my just debts, 
funeral and testamentary expenses: Held, that the beneficial interest in the settled stock 
did not pass to the wife. 

A nephew, who was the heir-at-law and sole next of kin of the testator, having taken the opinion 
of counsel as to the widow’s rights under her husband’s will, and being advised that she took 
the residue absolutely, contracted to sell to her a house which had descended to him as heir; 
and part of the agreement was, that he should release all demands against her as executrix, or 
against her deceased husband’s personal estate: a general release, executed in purusance of 
this agreement, was held to be valid, and to vest the stock in the executrix absolutely, though 
it made no specific mention of the stock. 


JOSEPH MARTIN, previous to his marriage with Mary Allan, trans- 
ferred to trustees a sum of 3715/. 3s. 4d. navy five per cent annuities; 
and, by a settlement made in contemplation of the marriage, and dated the 
7th of July 1807, it was witnessed, that the trustees should hold the stock, 
upon trust, after the marriage, to pay the dividends to his intended wife 
during her life for her separate use; and after her death, to transfer the 
stock to Joseph Martin, his executors, administrators, or assigns, in case 
he should survive her; but, in case he should die before her, then, after 
her death, to transfer the stock as Joseph Martin should by deed or will 
appoint; and, in case he made no appointment, then to his executors and 
administrators. 

The marriage was solemnized. Joseph Martin afterwards died in the 
lifetime of his wife, having made a will, dated the 18th July 1809. In 
that will he took no notice of the settled stock; but, after giving some pe- 
cuniary legacies, and, among others, a legacy of 100/. to his nephew Wil- 
liam Martin, he used the expressions which follow:—“ And unto my wife 
who I make full and wholly executrix, I give and bequeath my house, 
with all my household furniture of every description, as also all my plate 
china, books, linen, and every other article belonging to me, both in ne 
out of my house, and which may not be herein mentioned, she being sub- 
ject to the payment of all my just debts, funeral and testamentary ex- 
penses. 

Upon proving the will, the widow represented the 
under the galuecoe 35004. : Z son on Maa 

In May 1810, shortly after the death of Joseph Martin, a case i 
before the late Mr Hollist on behalf of William Martin, whe was he a 
at law and sole next of kin of Joseph Martin, upon the question, whether 
the whole residuary personal estate passed to the widow of J oseph Martin 
by his will: and Mr Hollist gave his opinion, that, under the appointment 
of executrix and the bequest to her in the will, the widow did take the 
whole residuary estate beneficially. This case made no mention of the 
stock which was the subject of the settlement. 

About the same time the widow took the opinion of the late Mr John- 
son upon the same point; and the case laid before him stated the amount 
of the settled stock and the trusts declared of it. Mr Johnson’s opinion 
was as follows:—‘¢ It is clear that this will does not operate as an appoint- 
ment; but Mrs Martin, as the sole executrix of her late husband, is entitled 
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to have the stock and dividends, and any other stock standing in his name 
at his death, or in the name of any other person in trust for him, trans- 
ferred and paid to her. Whether or not she is entitled to the whole be- 
neficially, is a question of great doubt. I am inclined to think she is so 
entitled, though most probably the next of kin will be advised to take the 
opinion of a court of equity: upon the subject.” 

In December in the same year, William Martin executed a deed of re- 
lease to the widow, whereby,—after reciting that the widow had agreed 
to purchase from him, for a sum of 850/., a freehold house which had de- 
scended to him as heir at law of Joseph Martin, and that at the time of such 
contract, it was agreed, that, upon its completion, he should release the 
Widow from all rent which had accrued due in respect of the house sold, 
she having occupied the samesince her husband’s death, and ‘from all other 
sum and sums of money whatsoever and howsoever,’’—the said William 
Martin, ‘‘in pursuance of the said agreement and in consideration of five 
shillings to him paid by Mary Martin, and for divers other good causes 
and considerations,”’ released the widow, and her lands, goods, and chat- 
tels, and also the personal estate and effects of the testator, from all claims 
which he had or might have against her as executrix of Joseph Martin, or 
against the personal estate and effects of the testator, <‘ by reason of his 
being nephew and heir at law of Joseph Martin, or a legatee named in his 
will, or otherwise.” 

It did not appear that William Martin was apprised of the trusts of the 
settlement of 1807, or of the existence of the stock, or that the case laid 
before Mr Johnson, or that gentleman’s opinion, had been communicated 
to him. 

William Martin survived the execution of this release some years, and 
then died, leaving one of the defendants in this suit his executrix and re- 
siduary legatee. The widow of the testator died in 1822; and the bill was 
filed by a party who claimed under her will, for the purpose of obtaining 
a declaration that she became entitled absolutely to the settled stock, either 
under the will of her husband or by virtue of the release executed in De- 
cember 1810. 

Three questions were made: 

First, as to the construction of the settlement, with respect to the limi- 
tation to the executors or administrators of Joseph Martin, in case he should 
not execute his power of appointinent: 

Secondly, whether by the will of Joseph Martin his widow took his 
whole residuary estate: 

Thirdly, whether the release executed by William Martin was to be 
avoided. 

Mr Sugden and Mr Seymour, for the plaintiff. 1. The reversionary 
interest in this sum of 3715/. stock never became vested in Joseph Martin; 
for the stock was to be his absolutely, only in case he survived his wife; 
and that event did not happen. If he died in her lifetime, and did not 
make an appointment, the stock was by the settlement expressly limited to 
his executors or administrators; and, therefore, upon his death, without hay- 
ing made an appointment, his widow, Mary Martin, as his executrix, be- 
eame entitled to the stock beneficially. Sanders v. Franks, 2 Madd. 147. 
Evans v. Charles, 1 Anst. 128. 

2. If the limitations of the settlement be so construed as to vest the abso- 
lute property of the stock, subject to the wife’s life-interest, in Joseph 
Martin, the words of the will are sufficient to pass it. The testator, in ap- 
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pointing his wife ‘full and wholly executrix,”’ must have meant to do more 
than to confer merely an office upon her. The bequest, ‘‘ of every other 
article belonging to me, both in and out of my house, and which may not 
be herein mentioned,” is expressed in words sufficiently large to compre- 
hend the residue of his property; and that such must have been his inten- 
tion, is apparent from his having made the gift subject to the payment of 
his debts and funeral and testamentary expenses. : 

3. If the will did not give the widow the beneficial reversionary interest 
in the stock asa part of the residue, the release of William Martin, the only 
person who, as sole next of kin, could have claimed against her, made her 
title perfect. His attention had been called to the question which might 
be raised on the construction of Joseph Martin’s will; and he had taken the 
opinion of counsel upon it. Whether he was informed of the existence of 
this specific sum of stock, cannot, at this distance of time, be ascertained; but 
as probate duty was paid on 3500/.,he must have been aware that the residue 
was of considerable value. Under these circumstances, it is made part of 
an arrangement relative to the purchase of a house, that he shall release all 
claims on the executrix of Joseph Martin and on Joseph Martin’s personal 
estate; and such a release is executed by him. He survives several years, 
and never once impeaches it; and it is not till a dozen years after his death, 
that a person claiming under him as a volunteer, alleges that the release 
ought not to be treated as a valid instrument. The operation of the re- 
lease was to annex the beneficial interest to the legal title of the execu- 
trix; and there is no ground on which its operation can be abridged or 
annihilated. 

Mr Tinney for Sarah Martin, who claimed through William Martin. 

1. The limitation, in default of appointment, to the executors or ad- 
ministrators of Joseph Martin, would operate for the benefit, not of the 
person who might happen to be his legal personal representative, but of his 
next of kin. Bridge v. Abbot, 3 Bro. C.C. 225. Jennings v. Gallimore, 
3 Ves. 146. Long v. Blackall, 3 Ves. 486. Horseman v. Abbey, 1 Jac. 
and W. 381. Price wv. Strange, 6 Madd. 159. On what rational ground 
can it be supposed that the settlor intended that this sum of stock should, 
if his wife survived him, belong, after her death and his own, to the per- 
son who might happen to fill the character of his personal representative? 
That person might be a creditor, or one.of many relations standing in equal 
degrees of consanguinity. Suppose that Joseph Martin had appointed 
some other person than his wife to be his executor, and that, the person 
so appointed having died in his lifetime, a creditor had taken out adminis- 
tration with the will annexed, could it have been contended that such 
an administrator was to be entitled to the stock absolutely? 

The decision in Evans v. Charles, 1 Anst. 128, turned on the particu- 
lar nature of the gift: it has been questioned in Price v. Strange; and it can 
afford no safe rule of construction, where the circumstances are not pre- 
cisely similar. In Sanders v. Franks, 2 Madd. 147, the gift was ‘¢to the 
executors or administrators of the wife, to and for his, her, or their own 
use and benefit;” and it was only by reason of the latter words that the 
court held that the administrator took beneficially. 

2. If the stock be considered as having remained, under the limitations 
of the settlement, the absolute property of Joseph Martin, subject to his 
wife’s life-interest, the wife takes it as executrix; but as the will does not 
contain any disposition of the residue, or of the beneficial interest in this 
stock, and as the executrix has a legacy given to her, she becomes a trus- 


CASES IN CHANCERY. 489 


[Collier ». Squire. ] 


tee of the residue, including the stock, for the next of kin of her husband. 
The clause, on which the plaintiff has relied as an express gift of the resi- 
due, is the following—*as also all my plate, china, books, linen, and 
every other article belonging to me, both in and out of my house, and 
which may not be herein mentioned.” But this is merely a bequest of 
specific things: and the words ‘every other article’? must be confined to 
articles ejusdem generis with those which had been mentioned immediately 
before. They would not pass money actually in the house; much less 
would they pass an equitable interest in stock or the general residue of 
the testator’s property. Trafford v. Berrige, 1 Eq. Cas. Abr. 201. 
Chapman v. Hart, 1 Ves. Sen. 271. Moore v. Moore, 1 Bro. C. C. 127. 
Jones v. Sefton, 4 Ves. 166. 

3. Thus, on the death of Joseph Martin, the beneficial reversionary in- 
terest in the settled stock became vested in William Martin, as sole next 
of kin; and the only question is, whether his right was extinguished by 
the release executed in 1810? In equity, that instrument ought not to be 
allowed to prevail. ‘The 850/. was the price paid for the house; and there 
was no consideration for the release of all claim and demand against Mary 
Martin as executrix, or against the personal estate and effects of her hus- 
band. William Martin was not informed of the existence of the settled 
stock, or of the trusts of the settlement; he knew nothing beyond what 
appeared on the face of the will; and it was impossible thence to collect any 
idea of the nature or extent of his rights. The executrix, if she had meant 
to deal fairly, would have communicated to him the case laid before Mr 
Johnson and the opinion given upon it. The release, therefore, was exe- 
cuted by William Martin, in ignorance of his rights, and without conside- 
ration; and the executrix, while she was inducing him to take this step, 
was in possession of information, essential to a full understanding of his 
situation, which she did not impart to him. 


The Masrer of the Roxus. The settled stock being the’property of 
Joseph Martin before the marriage, and the purpose of the settlement 
being only to make a provision for the wife during her life, the presumed 
intention must be, that, after her death, it was again to become a part of the 
estate of Joseph Martin; and by the limitation to the executors or adminis- 
trators of Joseph Martin, I cannot intend, that it was meantasa gift by him 
to the uncertain person who might happen to obtain letters of administra- 
tion of his property. His purpose must have been, that the stock was to 
be administered by his executors or administrators as a part of his general 
personal estate. 

I am not warranted to declare, that the whole residuary estate of Joseph 
Martin passed to his widow by his will. The words—‘I make her full 
and: wholly executrix’”’—have no certain meaning beyond an intention 
that she should be sole executrix. The gift to her of “every other article 
belonging to me, both in and out of my house, and which may not be men- 
tioned herein,”? cannot reasonably be considered as extending to stock. 
The articles mentioned were household furniture, plate, china, books, and 
linen; and he could scarcely say of stock, that it might not be mentioned 
or included in the articles specified. No certain inference arises from the 
direction that the gift to her should be subject to the payment of legacies, 
debts, and funeral expenses; for the specific gift might be so subject. 

The remaining question is asto the release. It is said, no adequate con- 
sideration was given for this release. The sole next of kin had been ad- 
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vised by high authority, that he had nothing to pass by his release; and, 
where disputed claims are compromised, the party actually entitled cannot 
afterwards claim the value of his rights. It is said further, that he was 
ignorant of the existence of the stock. At this time of day, that fact can- 
not be ascertained. He was perfectly well aware of the question as to the 
widow’s claim to the whole’ residuary estate; and the circumstance that, 
upon proving the will, she had sworn that the personal estate was only 
under the value of 3500/., of which he-cannot be presumed to have been 
ignorant, must have apprised him that this question was of considerable 
value. To avoid this release now would be to act.upon mere conjecture. 

It must, therefore, be declared, that, by the effect of the will of Joseph 
Martin and by the release of William Martin, the widow became entitled to 
the settled stock as a part of the general personal estate of Joseph Martin. 


Scott v. Nicoll. Hampson v. Nicoll. 
3 Russell, 476. 


Rolls. —July 27, 30, 1827.—THE heir of the mortgagee, to whom the 
legal estate in the mortgaged premises has descended, is a necessary party 
to a bill of foreclosure filed by the executor of the mortgagee. 


J ohnson v. Telford. 


3 Russell, 477. 


Rolls. —July 31, 1827.—AN executor or trustee is not entitled to be 
allowed without question, the amount of bills of costs which he has paid 
bona fide to the solicitor to the trust; and the Master, without regularly 
taxing the bills, will moderate their amount. 


Vawser v. Jeffery. 


3 Russell, 479. 


July 16, 17, 1827; December 5, 1828.—A testator, having devised freeholds and copyholds 
to the same persons, afterwards executed a settlement in contemplation of his marriage, by 
which he bargained and sold the freeholds to trustees and their heirs, to the use of himself 
‘during his life, and after his death, to the intent that the wife might receive annually a rent- 
charge, which was secured by powers of distress and entry, and by a term of years; and, sub- 
ject to the rent-charge and the term, to the use of the settlor, his heirs and assigns; aa he co- 
venanted to surrender the copyholds to the uses of the settlement. The aie was solem- 
nized, and the testator died, leaving his wife surviving, without having surrendered the copy- 
holds to the use of the settlement: the covenant to surrender did not operate as an entire re- 


Vocation of the devise of the copyholds, but was a revocation i 
only so far as th . 
poses of the settlement required. ' SA May 
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GUYLOTT COWHERD, by his will, dated the 24th of April 1794, 
devised certain lands, partly copyhold, to the persons therein named, 
The copyholds had been surrendered to the use of his will; and portions 
of them were comprised in the same sets of limitations, in favour of the 
same devisees, with parts of the freehold estate. 

By indentures of lease and release, dated the 14th and 15th of February 
1800, executed in contemplation of the marriage of Guylott Cowherd with 
Anna Budd,—reciting that it had been agreed, in order to make a provi- | 
sion for Anna Budd, in case she should survive him, that he should charge 
certain real estates with the payment of a yearly rent-charge of 300/. by 
way of jointure for her during her life, —-Guylott Cowherd did bargain, sell, 
release, and confirm unto Charles Lea Jeffery and Daniel Burley and their 
heirs several freehold and copyhold estates therein described (comprising 
some of those freeholds and copyholds which he had devised), to hold the 
same to them, their heirs and assigns, to the use of Guylott Cowherd and 
his heirs until the solemnization of the marriage, and thenceforward to the 
use of Guylott Cowherd and his assigns during his life, without impeach- 
ment of waste; and, after his decease, to the intent that Anna Budd and 
her assigns, in case she should survive him, should receive during her life, 
in bar of dower and thirds, a yearly rent-charge of 300/., to be issuing out 
of the before-mentioned lands, with powers of distress and entry, and sub- 
ject thereto, to the use of Charles Lea Jeffery and Daniel Burley, their ex- 
ecutors, &c. for the term of ninety-nine years from the decease of Guylott 
Cowherd; remainder to the use of Guylott Cowherd, his heirs and assigns. 
A power of leasing was given to Guylott Cowherd during his life: and he 

‘covenanted with the trustees to surrender and assure such parts of the pre- 
mises as were copyhold to the uses, upon the trusts, and for the intents and 
purposes declared in the indenture of release. _ The trusts of the term 
of ninety-nine years were merely for better securing the wife’s annuity. 

Guylott Cowherd died in May 1801, leaving his widow surviving, and 
without having surrendered any of his copyhold estates to the uses of the 
settlement. : ' 

The bill was filed by the persons who were his co-heiresses at law and 
by the custom against the trustees of the settlement, the widow, and the 
devisees named in the will of 1794. 

There were two questions in the cause: 

First, whether the devise of the freeholds was revoked by the convey- 
ance made by the settlément of February 1800. 

Secondly, whether the devise of the copyholds was revoked by the co- 
venant to surrender them to the uses of that settlement. 

On the 8th of February 1810, Sir William Grant(@) made a decree, 
which declared ‘that the will was revoked as to the freehold estate by the 
settlement bearing date the 15th of February 1800, and that the will as to 
the copyholds was revoked in equity by the covenant in the settlement 
to surrender the copyholds to the uses of such settlement. 

From this decree the devisees appealed. thy 

On the argument of the appeal, Lord Eldon(d) was of opinion, that the 
devise of the freeholds was revoked by the subsequent conveyance; and, 
as to the other point, he directed a case to the court of king’s bench. The 


(a) The case in this stage is reported in 16 Vesey, 519, where the settlement is more fully 


stated. 
(b) The argument before Lord Eldon, on the appeal, is reported in 2 Swanst, 268, 
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case stated, that an actual surrender to the uses of the settlement had been 
made; and the question was, whether the devise of the copyholds was re- 
voked by that surrender. 

The judges of the court of king’s bench(q) certified, that the surrender 
of the copyholds made by Guylott Cowherd to the uses of the settlement 
did not revoke the surrender to the use of his will and the devise of such 
copyholds. 

On this certificate, the case was again argued before Lord Eldon on the 
equity reserved; but no judgment had been pronounced when his lordship 
retired from office. 

It was re-argued before Lord Lyndhurst. , 

On behalf of the appellant the point made was, that the devise of the 
copyholds could not be revoked by the covenant to surrender them to the 
uses of the settlement, since such a covenant could not have a greater 
effect than the surrender itself would have had; and the court of king’s 
bench had decided that an actual surrender would not have been a reyo- 
cation. 

On the other hand, it was argued, that the case was not disposed of, 
even if the certificate were not questioned. The court of king’s bench had 
stated what the effect of a surrender would have been; but they had not 
said what would have been the consequence, if a surrender had been made 
to the uses of the settlement, and the trustees had been actually admitted 
under that surrender. A surrender alone would not have been an execu- 
tion of the trusts of the settlement; it must have been followed by the ad- 
mittance of the trustees; and the question was, whether the change of es- 
tate, which would have been thus effected, must not have operated as a 
revocation of the prior devise. That question was not touched by the 
certificate. 

It was further argued, that the decision of the court of king’s bench, 
even on the subordinate question which the certificate purported to decide, 
could not be sustained. It appeared to have proceeded mainly on the two 
authorities of Roe wv. Griffiths, 4 Burr. 1952, and Thrustout v. Cunning- 
ham, 2 Blackst. 1046. Of these the former did not turn principally on 
the doctrine of revocation; and as to the latter, Sir William Grant had ob- 
served, that the question of revocation could not even arise in it. One in- 
consistency, flowing from the doctrine asserted by the certificate, was, that 
the clear intention of the testator, that certain parts of his copyhold estate 
and certain parts of his freehold estate should go together to the same per- 
sons, was defeated. The devise being revoked as to the freeholds, it must 
be assumed that it was not the intention of the testator that the will should 
carry the freeholds to the devisee; and as the copyholds and freeholds were 
not to be severed, must it not be inferred that it was equally his meaning 
that the will should not operate on the copyholds? ; 


December 5, 1828.—-The Lorp CuHAncettor. A person of the name 
of Guylott Cowherd, being seised of certain freehold and copyhold estates, 
and having in 1794 surrendered the copyholds to the use of his will, made 
a will disposing of the freehold and copyhold estates in different portions 
to different individuals. Afterwards, in the year 1800, he executed a set- 
tlement in contemplation of his marriage, which subsequently took effect; 


(a) The argument in the court of king’s bench is reported in 3 B. and A. 562. 


CASES IN CHANCERY. . 493 


[Vawser v. Jeffery.] 


and the settlement contained a covenant to surrender the copyhold estates 
to the uses of the settlement. 

When the case came on before Sir William Grant, then Master of the 
Rolls, he was of opinion (and that point is not now contested), that the 
settlement was a revocation of the will, as far as related to the freehold 
property, 17 Ves, 526; but/he thought that the question as to the copy- 
hold estate was subject to a different consideration. He said, upon the au- 
thority of several cases to which he referred—Ryder v. Wager, 2 P. Wms, 
$28; Cotter v. Layer, 2 P Wms, 622; and Knollys v. Alcock, 5 Ves. 
648, that an agreement to convey would constitute in a court of equity a 
revocation; that here was a covenant to surrender; that, in his judgment, 
if a surrender had actually been made to the uses of the settlement, it would 
have amounted to a revocation of the wiil; and that, as the covenant to 
surrender was equivalent to the surrender itself, he was of opinion that the 
will was revoked as far as related to the copyhold property. 

Lord Eldon, when the case came before him, entertained doubts, whether 
the surrender, if made, would have amounted to a revocation of the will, 
so far as related to the copyhold property; and he directed a case for the 
Opinion of the court of king’s bench. He said—‘¢ the effect of a surrender 
is a purely legal question: if the present case can be distinguished from 
Cave v. Holford, 2 Ves. Jun. 604, it is material that it should be so dis- 
tinguished by a court of law; and to such a court the question must be 
addressed (the surrender being stated to have been made), quite clear of 
all considerations of equitable revocation.” 

In consequence of this opinion it was referred to the Master to prepare 
a surrender conformably to the settlement; that surrender was prepared, 
and not questioned; and, as appears to me from the best consideration I 
can give to the instrument, it conformed substantially to the covenant, at 
least for the purposes of the present question. 

The case was argued before the court of king’s bench: and the four 
judges of that court certified, that, in their opinion, the surrender of the 
copyhold property to the uses of the settlement did not amount to a re- 
vocation of the will, as far as related to the copyholds. That opinion of the 
court of king’s bench has been contested in the argument here: but it does 
not appear to me that it is contested upon any solid grounds. It-seems to 
me impossible to impeach the grounds on which the decision of the court 
of king’s bench was founded. 

When a copyholder surrenders to certain uses, all the estates, which are 
created, are not necessarily new estates; they are new estates only in so far 
as the uses, to which the surrender is made, differ from the estates which 
existed in the surrenderor at the time of the surrender. That is the doc- 
trine to be collected from Roe v. Griffiths, 4 Burr. 1952, and Thrustout v. 
Cunningham, 2 Blackst. 1046, but more fully and diffusely explained in 
Mr Fearne’s work (Fearne on Contingent Remainders, 68—70;) and it was 
upon the principle of those cases, that the court of king’s bench founded 
their judgment. They said, on looking at the surrender, that it was clear 
that the object of it was merely to create arent-charge, and to create an in- 
terest in thatland as a means of giving effect to that rent-charge, and of secur- 
ing the payment of it. By the surrender, therefore, nothing more passed out 
of the surrenderor than was necessary for those purposes. When a surren- 
deror surrenders what in terms returns to himself, he takes that interest not 
as under the surrender, but as part of his old estate; he is in of his old es- 
tate. In this case, therefore, all the estate which was not conveyed by the 
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surrender, and did not pass by it for the purpose of securing the rent-charge 
of 300/. a year,.remained in the surrenderor, not as under the surrender, 
but in respect of his old estate. The estate in that respect did not under- 
go any change. If it underwent no change (as 18 clearly the doctrine of 
the cases I have referred to), then it follows that what was done did not 
constitute a revocation with respect to the copyhold property; that is, it 
did not operate as an entire revocation, but was a revocation only as to the 
partial interest, the new estate, which was created by the surrender. 

It was supposed, when the case came here, that the observation of the 
Master of the Rolls upon the case of Thrustout v. Cunningham was not 
sufficiently attended to by the court of king’s bench; but, on referring to 
a manuscript report of what passed in the court of king’s bench on that 
occasion, I find it was fully considered, and that the very observation of 
the Master of the Rolls was strongly pressed upon the court by the pres- 
ent Solicitor-General. The case of Thrustout v. Cunningham is certainly 
not a case of revocation; it is a case establishing the principles to which I 
have adverted with respect to the legal effect of a surrender upon the estate 
of the surrenderor, in reference to the estates that arise under the sur- 
render. 

Again, when the case came here, it was supposed, adverting to the short 
printed report, that it had not undergone much consideration in the court 
of king’s bench; but, looking at the manuscript report, I find that it 
underwent much consideration, and that the court itself took a great share 
in the discussion. From the beginning to the end, the court were actors 
in the argument. © af 

If, then, this is a pure question of law,—if it has been decided by a 
court of law,—if, in my judgment, there is no ground for impeaching that 
decision, —-if the principles upon which that decision rests, are solid prin- 
ciples,—what is the consequence? The judgment of the Master of the 
Rolls was founded upon the assumption that a surrender, if actually made, 
would have been a revocation; that a covenant to surrender was, in this 
court, tantamount to a surrender; and that, therefore, there had been a re- 
vocation. But if the foundation fails, the whole of that which is built upon 
it must also fall. 

There was another point, which was supposed not to have been suffi- 
ciently considered by the court of king’s bench; namely, whether there 
was not in this case an intention torevoke? But in fact that question was 
much considered. The greater part of the Solicitor-General’s argument 
turned on that point. He contended, that it was the intention of the tes- 
tator that the freeholds and copyholds should go together, and that, as there 
was a revocation with respect to the freeholds, he must have intended to 
revoke the will as to the copyholds also. The answer, which the court 
of king’s bench gave to that argument (and it is a decisive answer), was, 
that the will was revoked as to the freeholds, not by any manifestation of 
intention on the part of the testator, but by the change that had taken place 
in his estate; and, therefore, that the revccation of the will as to the free- 
holds did not afford any ground for inferring, that there was an intention 
to revoke the devise of the copyholds. 

For these reasons I am of opinion, that the decree of the Master of the 
Rolls must be reversed, in so far asit declares, that the testator’s will was, 
as to the copyholds, revoked in equity by the covenant in his marriage 
settlement to surrender the copyholds to the uses of that settlement. 
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July 24, October 30, 1827.—By an agreement for the sale of an estate, the purchase-money, 
with interest, was to be secured by the bond of the purchaser, and was to remain so secured 
during the life of the vendor. The conveyance, which was afterwards executed, expressed 
that the purchase-money had been paid, and the vendor’s receipt was indorsed upon it; but, 
in fact, only a part of the price had been paid, and the residue was secured by the purchaser’s 
ond, conditioned for payment of the principal with interest within twelve months after the 
death of the vendor, and of interest in the meantime. The vendor was held to have alien on 
the estate for the amount of the bond. 

There is no distinction between copyholds and freeholds, as to the doctrine of a vendor’s lien 
for his purchase-money. 


THE facts of this case are stated in 1 Simon and Stuart, 434, and they 
are briefly recited in the following judgment of the Lord Chancellor. 

The plaintiffs appealed from the Vice-Chancellor’s decree. 

Mr Heald and Mr Wheatly, for the plaintiffs. Mr Sugden, Mr Bicker- 
steth and Mr Spencer, for the defendants. 

On the hearing of the appeal, the same cases were cited and the same 
topics urged, as in the argument before the Vice-Chancellor. 

The appellants contended, that nothing had been done here which 
showed an intention to relinquish the lien, and to rely on merely personal 
security, or which brought the case within the scope of any of the autho- 
rities in which the lien had been held to be gone. 

On the other hand, the respondents contended that the existence of a 
continuing lien was incompatible with the contract and the nature of the 
transaction. The agreement was, not that the money should be paid, be- 
fore the estate was vested in the purchaser, but that the payment of it at 
a future time should be secured in a particular manner. No lien existed 
during the life of the vendor; anda lien could not arise after his death. 
If the lien was.to continue, the parties must have intended that this estate 
should not be at the disposition of the purchaser, till the vendor was dead; 
for the effect of the lien would be, that, in equity, the purchaser was pro 
tanto merely a trustee. Here the purchaser had no means of getting rid 
of the lien; for, while the vendor lived, he could not have compelled him 
to accept payment: and it was impossible to pronounce a decision in favour 
of the alleged lien, without imputing to the parties a most improbable in- 
tention. The special nature of the contract afforded strong proof that it 
was not their purpose, that the estate should remain a security for the ul- 
timate’ payment of the price. 


October 30.—The Lorp Cuancentor. William Winter being seised 
of a certain estate, entered into an agreement for the sale of it to William 
Mousley. By the agreement, Winter, in consideration of the sum of 
money therein mentioned, agreed to convey the estate to Mousley in fee, 
free from all ineumbrances; and Mousley agreed to pay to Winter on the 
29th of September then next, on the execution of the conveyance and com- 
pletion of the surrender, the sum of 75/. per acre for the estate; and it 
was thereby also agreed, that the amount of such consideration money 
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should be secured by the bond of Mousley to Winter, with interest at four 
per cent, and should remain so secured during the life of William Winter, | 
on the regular payment of such interest. ‘ 

The estate was measured, and the purchase-money found to amount to 
14857. The conveyance expressed that the whole purchase-money had 
been paid; but in fact the sum of 485/. was the only part of it which had 
been paid. Mousley executed a bond to Winter in the penal sum of 
2000/., conditioned to be void on payment by Mousley to the executors, 
administrators, or assigns of Winter of the sum of 1000/., the remainder 
of the purchase-money, within twelve months after the decease of Winter, 
with interest in the mean time at four per cent. ie 

Mousley, having paid the 485/. and executed this bond, was let into 


4 


possession of the estate. He afterwards, in the year 1817, became a 


bankrupt; and his assignees sold the estate to Lord Anson, allowing him 
to retain 1200/. as an indemnity against the claim of the plaintiff. 

The interest on the sum secured by the bond had been paid to Septem- 
ber 1816, but not afterwards; and in May 1819 Winter died. 

The question is, whether, under the circumstances of this transaction, 
the vendor retained a lien upon the premises sold to the vendee for that 
portion of the purchase-money which was secured by the bond. The 
assignees, who represent the vendee, contend, that they are entitled to 
keep the estate, without paying what remains due of the purchase-money. 

In general, where a bill, note, or bond is given for the whole or any 
part of the purchase-money, the vendor does not lose his lien for so much 
of the money as remains unpaid. The circumstance that in these cases 
the money is secured to be paid at a future day, does not affect the lien. 
In the present instance, the bond was taken as a security for the payment 
of part of the purchase-money, twelve months after the death of the pur- 
chaser, with interest at the rate of four per cent, in the mean time. Ido 
not think that the lien is affected by the fact of the period of payment be- 
ing dependent on the life of the vendor. That circumstance does not ap- 
pear to me to afford such clear and convincing evidence of the intention 
of the vendor to rely, not upon the security of the estate, but solely upon 
the personal credit of the vendee, as would be necessary in order to get 
rid of the lien. It would-not be inconsistent with an express pledge; and 
I do not perceive why it is at variance with the lien resulting from the 
rules of a court of equity, 

It was said in the argument, that this was the case of an annuity; 
and Mackreth v. Symmons, 15 Ves. 329, was cited on the part of the de- 
fendant: but the grounds of the judgment in that case do not apply to the 
present. In observing upon that part of the question which related to the 
annuities, Lord Eldon reasons upon the nature of the annuities: they were 
upon lives. ‘¢ If the annuities,’”’ (15 Ves. 350, 351), he said, ‘« had been 
paid, there must have been a difference in the estimation; also de anno in 
annum, the value was decreasing, not only as the annuities were wearing 
out, but also as the number of annuitants was decreasing by death. It is 
. impossible, it is not natural,’? he observes, ‘¢ to suppose that parties, deal- 

ing for the consideration of annuities, and the purchase of a reversion 
which might not take effect in possession until all the annuitants were 
dead, relied on that reversion as security in addition to the indemnity by 
the bond.” I have felt from the first,’ he said, ‘¢ that there is upon 
the part of the plaintiff that natural justice and equity, which excite a wish 
that I could enforce the lien;”’ but as far as related to the annuities, he 
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copyholds, and, therefore, that the lien of the vendor here was to be con- | 
fined to that part of the property which was freehold. 

Mr Sugden, Mr Bickersteth, and Mr Spence, for the assignees. Mr 
Preston and Mr Wheatley, contra. 


The Lorp Cuancettor. After the principal question had been deci- 
ded, it was contended, on behalf of the assignees, that the mortgage was 
to be preferred to the lien, and that the assignees, having redeemed the 
mortgage, and paid the money due in respect of it, were entitled, as repre- 
senting the creditors of the bankrupt, to stand in the place of the mortga- 
gee as against theestate. It was also said that a great part of the property 
was copyhold, and that the doctrine of lien did not extend to copyholds. 

For this latter position no authority was cited, and it does not appear 
to me to rest on any principle. When the purchase-money is not paid, 
the vendor is considered in this court as having a lien for his purchase- 
money: what difference can it make as to the principle on which that doc- 
trine proceeds, whether the property be copyhold or freehold—whether it 
pass by lease, and release, or by surrender? In questions analogous to 
this, copyholds and freeholds have been considered in many respects as on 
the same footing. It has been held, for instance, Ex parte Warner, 19 
Ves. 202, 1 Rose, 206, that the deposit of the copies of ccurt rolls is 
sufficient to give alien on the copyhold estate. There is no substance in 
the alleged distinction. ; 

As to the other point, Sharratt, who was the person employed in the 
original transaction between Winter and Mousley, acted for the mortga- 
gees, when the mortgage was made. That is constructive notice to the 


principal. 


(a) Stated in Blackburne v. Gregson, 1 Bro. C. C. 423. 
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Turner. v. Turner. 


3 Russell, 494. 


July 30, 1827.—In a suit instituted to enforce a pecuniary demand against the real and personal 
estate of a testator, an order was made by consent, referring all matters in difference between 
the parties in the cause to arbitration; and the arbitrators made an award, ordering the execu- 
tors to pay a certain sum to (he complainants, in full satisfaction of all their demands on him 
and his testator, but directing that certain other defendants, who, under the testator’s will, 
took interest in his real estate, should be at liberty to prosecute their claims against the testa- 
tor’s estate in like manner as if no order of reference had been made: the award was held not 
to be final, and was therefore set aside. ) 


JAMES TURNER was an executor and trustee under the will of his’ 


brother Samuel Turner, and had taken the principal share in the manage- . 


ment of the testator’s assets. He by his will, after giving to his wife 
Elizabeth some leaseholds for years, and various specific personal chattels, 
devised a certain freehold estate, with all his real estates, to his son John 
Beresford Turner and John Boycott, and their heirs, upon trust to pay two 
sums of money to his wife, and certain legacies and annuities to his four 
daughters, Mary Guest, Elizabeth Hodson, Margaret Challiner, and Sarah 
Whitgrove; ‘‘and—charged as aforesaid,” continued the testator, ‘‘and 
also subject to and charged with all sum and sums of money that shall or 
_ may remain due from me at the time of my death to any person or per- 
sons claiming against me or my property as the executor or trustee of my 
late brother Samuel Turner (it being my will and desire that all claims 
and demands, if any such should be, on me as such executor or trustee, 
shall be a charge upon and paid out of my real estate),”?—he devised his 
real estates to John Beresford Turner in fee, and appointed him, with two 
other persons, his executors. John Beresford Turner alone proved 
the will. 

The plaintiffs were persons entitled to legacies under the will of Samuel 
Turner, and to the residue of his real and personal estate. The defend- 
ants were Derrington, the surviving executor and trustee under Samuel 
Turner’s will; the executor of the deceased trustee and executor James 
Turner; and all the persons who, under the will of James Turner, took in- 
terests in, or had charges on, his real estate. The bill alleged, that James 
Turner was at the time of his death indebted in upwards of 70007. to the 
estate of his testator Samuel Turner, and that he and John Beresford Tur- 
ner had employed part of the assets in a trade of their own. The prayer 
was, that the debt due to Samuel Turner’s estate might be ascertained; 
that, if James Turner or John Beresford Turner had employed any part 
of the assets in their business, they might account for the profits, or be 
charged with interest at five per cent on the amount; that, if assets of 
James Turner, sufficient to answer the demand, were not admitted, the 
accounts of his real and personal estate might be taken, and that what 
should be found due to the plaintiffs might be paid out of the personal es- 
tate of James Turner, or by the sale or mortgage of his real estate; and if 
his real estates were primarily liable, that such sale or mortgage might be 
made, before the accounts of his personal estate were taken. 


é 


CASES IN CHANCERY. 499 


[Turner v. Turner.] 


Such of the defendants, as were annuitants or legatees of James Turner, 
claimed by their answers to have their annuities secured and their lega- 
cies paid. It was suggested by some of them, that a considerable part of 

the balance, which was claimed on behalf of Samuel Turner’s estate against 
the estate of James Turner, arose from an advance which was made out 
of the estate of Samuel, with the concurrence of the other executors and 
trustees under Samuel’s will, to a person who had since become bankrupt. 

A receiver of James Turner’s real estates had been appointed. 

Afterwards, by a consent-order made in the cause, dated the 23d of 
May 1822, all matters in difference between the parties in the cause were 
referred to the determination of two arbitrators; and it was thereby 
ordered, that the costs of the defendant, William Boycott, as between 
Solicitor and client, should be paid by the plaintiffs; and the question by 
whom such costs should ultimately be borne, and all other the costs of the 
suit then already incurred, and of the reference and proceedings under the 
same, and of the award, and of any subsequent proceeding in. the suit, 
should be in the discretion of the arbitrators. % 

_ The arbitrators made their award, dated the 18th of January 1823: by 
which, after reciting that, having weighed the matters in the suit, it ap- 
peared to them that the sum of 6000/. would be a full and fair satisfaction 
for all the demands of all the complainants upon the defendant John 
Beresford Turner and his late father James Turner, they awarded and 
ordered, that John Beresford Turner should pay the sum of 6000/. to the 
complainants; that he should also reimburse unto the complainant William 
Turner the costs, which he, William Turner, had paid to the defendant 
William Boycott, and that he should pay the costs in the cause of all the de-’ 
fendants, as between solicitor and client, and that the complainants should 
pay their own costs in the cause; and that the costs of the reference and award 
should be paid, one moiety by the complainant, and the other moiety by 
J. B. Turner. They further ordered, that, on payment by J. B. Turner 
of the sum of 6000/2. and the costs, the complainants should, at his request 
and costs, execute and deliver unto him J. B. Turner a general release. 
The concluding clause of the award was in the following words: ‘‘ And 
we the arbitrators do further order and award, as and touching the claims — 
of the said defendants Elizabeth Turner, W. Henry Guest and Mary his 
wife, George Hodgson and Elizabeth his wife, John Challiner and: Mar- 
garet his wife, and John Turner Whitgrove and Sarah his wife, against 
the estate of the said James Turner, that they the last-named defendants 
be at full liberty to prosecute the same either at law or in equity, in like 
manner as if the said order of reference had never been made.”’ 

The plaintiffs moved that John Beresford Turner might pay to them 
the sum which he was ordered by the award to pay; and the defendants, 
who were interested under the will of James Turner, made a cross-motion 
to have the award set aside. 

The award was impeached on the ground, that it was not final, because 
it did not determine the rights of the co-defendants as between each other; 
and the question was, whether the award was valid. 

Mr Shadwell and Mr Knight, for the plaintiffs. The only object of 
this suit was, to have the amount of the claims of the plaintiffs ascertained, 
and to obtain payment; and when that purpose was effected, the suit 
would have been at an end. There were not and there could not be any 
questions between the co-defendants, which could be adjusted in this 
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Mr Horne and Mr J. Russell, for the defendants. It may be true that 
6000/. is due from the estate of James Turner to the estate of Samuel 
Turner; but, according to the case suggested by one of the answers, the 
co-defendant Derrington would be jointly liable for the greater part of 
the sum; and the question-—whether James Turner alone was answerable, 
or whether he and Derrington conjointly were answerable for the whole 
of the claim insisted on by the bill—is a question materially affecting the 
rights of those defendants who took benefits under James Turner’s will. 
Another question suggested by the pleadings, and arising on the will of 
James Turner, is, whether his real or personal estate is the primary fund 
for the satisfaction of the demand of the plaintiffs? The award has not 
only omitted to dispose of the questions which previously existed between 
the parties, but will create new questions. Is John Beresford Turner to 
be presumed to have received personal assets of his testator sufficient to 
satisfy the award, and is the real estate of James Turner to be exonerated? 
Or is he to provide funds for the payment of the 6000/. by the sale of the 
real estates, on which the annuities of the defendants are charged? Or, if 
he pays the money, is he to be at liberty to indemnify himself out of part 
of that real estate? Can it even be conjectured whether any, and if any, 
what part of the sum awarded has been allowed in respect of assets of 
Samuel Turner, employed, as is alleged in the bill, by John Beresford 
Turner in his own trade, and which, therefore, ought to be borne by J. 
B. Turner personally, and not by the estate of his father? 

Mr Shadwell, in reply. This is in substance a creditor’s suit; and the 
annuitants,and legatees under the will of James Turner are parties only in 
consequence of their annuities and legacies being charged on his real estate. 
Whatever may be suggested by the answers of co-defendants, the plaintiff 
has a right to confine himself, as he has done here, simply to the satisfac- 
tion of his own demand; and if the legatees have questions to agitate be- 
tween themselves, it is for them to file a bill of their own. But the 
award, in fact, does not affect the real estate. It ascertains the amount 
due from the executor of James Turner to the estate of Samuel Turner; 
and it directs John Beresford Turner to pay a specified sum injsatisfaction 
of that debt. John B. Turner is the executor; and it must, therefore, be 
presumed, that the payments are to be made out of the personal assets, 
and that he has or ought to have assets in his hands sufficient for that pur- 
pose. ‘The direction that the legatees and annuitants shall be at liberty to 
prosecute their claims against the estate of James Turner, in like manner as 
if no order of reference had been made, is altogether nugatory. They 
had that right independently of the award; and no valid award could have 
been made, which would have deprived them of it. 


The Lorp Cuancettor. Considering the object of the suit, I am satis- 
fied the intention of the order of reference was, not merely that the mat- 
ters in difference between the plaintiffs on the one side and the defendants 
on the other should be determined by the arbitrators, but that the rights of 
all the parties to the suit should be adjusted. 

The award is not final, because it doés not decide on the various claims 
which exist between the co-defendants. 


The motion of the plaintiffs was dismissed: and the order was made, on 
the motion of the defendants, that the award should be set aside. 
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August 1, 2, 1827.—At a meeting held to appoint a successor to an office in a charity, after a 
candidate has been elected, and a minute of his election has been entered by the clerk, it is 
competent for the majority of the electors, before the meeting is dissolved, to reverse their 
vote, rescind the minute of election, and postpone the electionto a subsequent day, provided 
in so doing they act bona fide, and with a view to the welfare of the charity. 


THE vicar, churchwardens, and overseers of the poor of the parish of 
East Greenwich had the nomination of the master of a charity school; and, 
a vacancy having occurred, a meeting was held to elect a successor to the of- 
fice, at which the vicar, the two church wardens, and the four overseers of 
the poor attended. A Mr Townshend having been proposed as a candidate, 
three votes were given for him, and three votes against him. The vicar, ac- 
cording to the custom of the election, had the casting vote, and he gave it in 
favour of Townshend; and a minute of the election was entered by the clerk 
in the minute book. 

Immediately afterwards, and before the electors had separated, it was 
stated that Townshend, being collector of the king’s taxes for the parish, 
could not devote his time exclusively to the school, and was therefore not 
a fit person to be appointed. . It was answered, on Townshend’s behalf, 
that he would immediately resign the situation of collector. However, the 
vote appointing Townshend was reversed, and the minute of his election 
rescinded, by a majority of five to two; and the election was postponed 
to a future day. One of the electors refused to take any share in this sub- 
sequent proceeding; and another of them protested against the votes an- 
nulling the election of Townshend. 

On a subsequent day a Mr Dowsell was appointed master. 


An information was then filed, at the relation of Townshend, praying a . 


declaration that he was duly elected master of the school; and a motion 
was made to restrain the trustees from paying the salary to Dowsell. 

The affidavits in support of the motion alleged, that the objection to 
Townshend’sfitness, arising from his filling the situation of collector of taxes, 
was mentioned and discussed, before the vote electing him was passed; 
and that, as soon as it was mentioned, it was stated that he would resign 
the collectorship. On the other side, it was positively sworn, that this 
objection was not mentioned or discussed, till after the first vote; and the 
vicar and the other electors, who had originally voted for Townshend, but 
afterwards concurred in rescinding his election, swore, that their only in- 
ducement to act as they had done was regard to the welfare of the charity. 

The argument in support of the motion was, that, the election having 
once been made, the electors were functi officio, and could not reverse 
their vote or proceed to a new choice. 

On the other side it was insisted, that the election could not be regarded 
as complete, while the meeting continued; and that it was competent to the 
electors to reconsider their first vote, provided that they acted bona fide. 


The Lorp CuanceLxor was of opinion, that it was competent, to the 
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majority of the electors, while the meeting continued, to rescind their for- 
mer resolution; and, the electors in this case having proceeded bona fide, 
and with a view to the welfare of the charity, his lordship refused the 


motion. 


Thomas v. Montgomery. 
8 Russell, 502. 


August 3, 1827.—When a legacy is not paid at the time appointed by 
the testator, legacy-duty is payable, not merely on the capital sum be- 
queathed, but on the aggregate amount of capital and interest, which is ul- 
timately received by the legatee. 


Spode v. Smith. 


3 Russell, 511. 


August 7, 1827.—If an executor, acting bona fide, and under a conviction that the assets are 
amply sufficient for the payment of the testator’s debts, permits specific legatees to retain or 
possess themselves of the articles bequeathed to them, he will be answerable for the value of 
those articles, with interest at 4/. per cent, if there should ultimately be a deficiency of assets, 
although the deficiency should be occasioned by subsequent events, which he had no reason 
to anticipate ; and the court will direct an account to be taken of the value of the property so 
possessed by the legatees, and interest to be computed, unless it is certain that the assets will 
ultimately be sufficient to pay all the creditors. 


THOMAS JOHNES of Hafod, by his will, dated the 16th of February 
1815, bequeathed to his wife Jane Johnes a leasehold messuage and premises 
called Langston, with all the household goods and furniture, plate, linen, 
pictures, china ware, books and all other goods, chattels, and effects which 
should be in or about it at the time of his death, and also all other his 
household goods and furniture, plate, linen, china, books, prints, pictures, 
household utensils, wines, spirits, liquors, and other household stores, and 
all his live and dead stock; and he appointed his wife and Hugh Smith his 
executrix and executor. 

The testator died early in the following year; and, on the 29th of July 
1816, the will was proved by Hugh Smith alone. The widow, not having 
acted in the execution of the trusts, renounced probate in May 1817. 

The bill was filed by creditors of the testator for the administration of 
the assets. After a decree on further directions, the conduct of the suit 
had been taken from the plaintiffs, on the ground that the same solicitor 
acted for them and for the defendants, and had been given to other credi- 
tors; and, on the petition of these other creditors, the Vice-Chancellor, on 
the 20th of March 1826, made an order, directing that it should be re- 
ferred to the Master to take an account of the personal estate of Thomas 
Johnes specifically bequeathed; and the Master was to inquire and state 
what was become thereof, and whether any and what part of such personal 
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estate was possessed or retained by the specific legatees with the assent of 
Hugh Smith, and under what circumstances; and after the Master should 
have made his report, such further order was to be made as should be just. 

By his report, the Master found from the examination of Hugh Smith, 
that, immediately upon the death of the testator, his widow Jane Johnes, 
who was then residing in the house at Langston, took possession, as spe- 
cific legatee of the household goods and other effects in and about it; that 
she afterwards sold the leasehold and those effects for an annuity during 
her life, and for the sum of 4000/.: that soon afterwards, possession of the 
personal estate and effects, which were at Hafod House, or on an adjoin- 
ing farm which the testator had occupied, was taken on behalf of Jane 
Johnes by her sister Eliza Johnes, who went for that express purpose to 
Hafod, and sent some of the articles thence to the house at Langston: that, 
preparations being made for the sale of the rest of the articles specifically: 
bequeathed, Mr Claughton, who had purchased of Mr Johnes the reversion 
in fee, expectant on his decease, of the mansion house at Hafod, and of 
Mr Johnes’s other estates in Cardiganshire, proposed to purchase every 
thing belonging to Jane Johnes in ‘or about Hafod House and the farm: 
that, after some discussion, Hugh Smith, as the agent for that purpose of 
Jane Johnes, sold to Claughton certain classes of the articles specifically 
bequeathed for 2500/., which he received and remitted to Jane Johnes: 
that Claughton agreed to take the residue of the articles at Hafod, being 
worth from 1500/. to 2000/., at a valuation, and they were set apart in 
places of security, till the valuation should be made: but that Claughton, 
having delayed to name a valuer, Smith, on the application of the widow, 
had advanced her money on the credit of those articles to an amount 
greater than the price for which they would have been sold: that another 
legatee, to whom the testator had given a security on a turnpike road for 
a sum of 200/., had been permitted to take possession of it, and had ever 
since received the interest; and that the personal estate and effects specifi- 
cally bequeathed had been retained or possessed by the specific legatees, 
with the knowledge, privity, assent, and concurrence of Smith the ex- 
ecutor. 

The creditors now presented a petition, praying that the report might 
be confirmed; that the defendant might be charged with the value of the 
personal estate and effects specifically bequeathed, which, with his assent 
and concurrence, had been possessed or retained by the specific legatees, 
and with interest thereon; and that it might be referred to the Master to 
ascertain the amount of such value and interest. 

At the date of the general report made in the cause, which was in July 
1821, there was due to unsatisfied specialty creditors 1927/.; and to un- 
satisfied simple contract creditors 16,9507. The simple contract debts, 
which carried interest at 5/. per cent, were under 4000/. All these debts 
still remained unpaid. 

In 1814, Mr Johnes had contracted to sell to Claughton all his estates 
in the counties of Cardigan and Montgomery, for the sum of 90,000/.: as 
to part of the estates, the immediate fee was to be conveyed to the pur- 
chaser; and as to others of them, the reversion expectant on the death of 
Mr Johnes: and 35,000/. of the purchase-money was to be paid in 1815, 
and the remaining 55,000/., by instalments falling due within the three 
years next after Mr Johnes’s death. Had _ this contract been performed, 
the purchase-money, agreed to be paid by Claughton, would have afforded 
ample funds for the discharge of all the testator’s debts, without resorting 
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to the property specifically bequeathed; and, for some time after the testa- 
tor’s death, there was no reason to apprehend that the completion of the 
purchase would be resisted or delayed. Mr Claughton had entered into pos- 
session of the property; had expressed himself satisfied with the title, after 
the delivery of the abstract; and had exercised various acts of ownership, 
and even advertised the estate for sale. Subsequently, however, it appeared 
that some of the lands were not included in the abstracts which had been 
delivered; objections were taken to the title to those lands; and Claughton 
refused to perform the contract. A bill for specific performance was 
then filed, in which the plaintiffs insisted that Claughton had accepted the 
title; but, on the hearing of the cause in 1824, a limited order of reference 
as to the title was made by the Vice-Chancellor. That suit was still pend- 
ing: and,in the meantime, a commission of bankrupt had issued against 
Claughton. 

The questions on the petition were,—whether, in case the assets 
should ultimately prove insufficient for the payment of the testator’s debts, 
the executor, Smith, would be personally answerable for the value of the 
specific legacies which he had permitted the specific legatees to possess 
themselves of, or to retain? and whether, while it was uncertain whether 
there would bea deficiency of general assets, any proceedings should 
now be taken with a view to his alleged contingent liability? 

July 5.—The Master of the Rotts confirmed the report, and dis- 
missed the rest of the petition. 

From this order the petitioners appealed. 
Mr Heald and Mr Spence, for the appeal. The personal assets actually 
available at the time of the testator’s death, including the articles specifi- 
cally bequeathed, constituted a fund, which, both at law and in equity, 
was applicable to the payment of his debts, and was not more than suffi- 
cient for that purpose. The executor, in giving up part of the assets to the 
legatees, before the creditors were satisfied, was guilty of a devastavit, 
and must be answerable to those who have been injured by his acts. The 
creditors had a right to immediate payment out of the first assets which 
were at the disposition of the executor: it was not his business to 
speculate on the supposition that other funds would probably come into his 
hands, out of which the debts might ultimately be paid; and it is altogether 
immaterial, whether, at the time when the legatees received their spe- 
cific legacies, he had or had not just reason to suppose, that Claughton’s 
purchase-meney would soon be received, and that the creditors would 
sustain no injury by what he then did. The specific legatees could never 
have been permitted to say, especially to creditors whose debts did not 
carry interest, “ you shall wait for a dozen years before your debt is paid, 
in order that the articles, bequeathed to us, may remain ours in specie:’? 
and the executor could not give the legatees, at the expense of creditors, an 
advantage which they could not have claimed for themselves. The delay 
to which the creditors have been already exposed, isa great injury which 
they have sustained through the act of the executor; and they have a right . 
to charge him immediately with the amount of the assets which he has 
improperly parted with, in order that their debts may be forthwith satis- 
fied, so far as the fund willextend. At any rate, he must be answerable, if 
there should ultimately be a deficiency of assets. Now, it is by no means 
clear that there will not be such a deficieney; the probability is the other 
way; and if the contract with Claughton should not be compieted, the de- 
ficiency will be considerable. It is in vain to say, that, as Mr Smith acted 
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with perfect bona fides, the creditors must go against the legatees: the 
possession of the legatees, with the executor’s consent, is the possession of 
the executor. It is against the executor that the creditors have to assert 
their rights; and he may seek compensation from the legatees. 

Mr Sugden and Mr Simpkinson, contra. It is the duty of an executor, 
as far as possible, to give effect to his testator’s specific bequests; and if Mr 
Smith had applied, in payment of Mr Johnes’s debts, the articles specifi- 
cally bequeathed by that gentleman, he would have been guilty of a breach 
of duty. Clarke v. Lord Ormond, Jacob, 108. In 1816, there was a 
moral certainty that funds would be immediately available, far exceeding 
the amount of the testator’s debts. It did not occur to the executor, or 
to any of the creditors, that there could be a deficiency of assets; the very 
transaction of selling to Mr Claughton, on behalf of the widow, a great — 
part of the articles specifically bequeathed, was a step proceeding upon — 
and confirmatory of the contract of 1814, the fulfilment of which would 
necessarily increase the personal assets by 55,000/. at the least. Under 
such circumstances, Smith, in allowing specific legatees to retain or possess 
themselves of the. articles bequeathed to them, acted fairly and honestly, 
and without negligence or improvidence. No complaint was made against 
him in 1816. _If such a complaint had been then made, it would have 
appeared most unreasonable and extravagant; and if he was not blameable 
at that time, he cannot be blameable now. Even if the assets should be 
ultimately deficient, the deficiency will have been occasioned by unfore- 
seen and improbable events: and the creditors ought not, under such cir- 
cumstances, to have any relief against the executor, who has acted with 
perfect honesty, and a fair degree of prudence. They ought to be left 
to seek their remedy against the specific legatee. 

In fact, however, there will not be a deficiency of assets; there will be 
funds sufficient for the payment of all the creditors; and that result will be 
a convincing proof, that the executor has acted properly. At all events, 
itis premature to take any proceedings against the executor, until it is 
certain that the claims of the creditors cannot be provided for otherwise. 


The Lorp Cuancettor. I have no doubt that the conduct of Mr 
Smith in this case was perfectly bona fide, and that, at the time when he al- 
lowed Mrs Johnes to take possession of the property bequeathed to her, 
he was quite satisfied that there were assets sufficient to pay all the debts: 
and if I could see, with absolute certainty, that there will be a fund equal 
to the payment of the debts, I should agree entirely with the Master of 
the Rolls. But I do not see my way, with absolute certainty, to the con- 
clusion, that, independently of the property specifically bequeathed, there 
will be a fund equal to the payment of the debts: and, if there be a de- 
ficiency of assets, I think, on the facts as they at present stand, there is 
enough to charge Mr Smith. An account, therefore, must be directed of 
the value of the specific legacies which have been received by the specific 
legatees with the consent of the executor, and interest must be computed 
at four per cent; unless Mr Smith will give security. 


Mr Sugden, on behalf of Mr Smith, declined to give security. 


The order was as follows: ‘¢ His lordship doth order that the order, 
bearing date the 5th day of July 1827, be reversed, so far as it dismisses 
that part of the petition which prays that it may be referred to the Master 
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to ascertain the amount and value of the personal estate specifically bequeath- 
ed, and interest: and it is ordered, that the Master do take an account of 
the value of the specific legacies received by the legatees thereof with the 
consent of the said defendant Hugh Smith, and compute interest at the 
‘rate of four per cent per annum on such value, from the time when the spe- 
cific legatees possessed or received the same legacies.”’ 


Perry v. Weller. 
4 3 Russell, 519. 


‘August 16, 1827.—A PLAINTIFF cannot move ex parte for an in- 
junction, after he has served the defendant with subpena, and the defendant 
has appeared. 


Cook v. Collingridge. 


8 Russell, 520. 


August, October 30, 1827.—Premises, held under distinct leases, ordered to be sold inone lot, 
upon the speculative probability arising from the nature of the property, that a higher price would 
be obtained by that mode of sale, than if they were put up in distinct lots. 


THE question in this case arose upon exceptions to the Master’s report. 
The circumstances are stated in the judgment. 


The Lorp CuancELior. This was a question respecting the most ad- 
vantageous mode of dividing and allotting certain premises with a view 
to a sale by public auction. It came on upon exceptions to the Master’s 
report. The Master was of opinion, that ‘the dwelling-houses, shop, 
warehouses, and buildings, with the yards and grounds forming the plant 
and principal accommodation of the capital coachmaking concern carried 
on upon the said premises, and being marked as lots 5 and 6 in the 
plan produced before him by the plaintiff, should, whether the same be 
held under one or more leases, be sold together in one lot; and that the 
remaining leasehold messuages and dwelling-houses, and other tenements, 
with their several and respective appurtenances, should be sold separately 
in distinct lots, each messuage or tenement, with its appurtenances, forming 
a lot by itself. ”? 

I have read the evidence, and agree with the Master in thinking that it 
will be advisable and most beneficial for all parties interested in this pro- 
perty, that «+ the dwelling-houses, shops, warehouses, and buildings, with 
the yards and grounds forming the plant and principal accommodation of 
the capital coachmaking concern carried on upon the said premises, and 
marked as lots 5 and 6”? in the plan, ‘ should be sold together in one 
lot.” I think this part of the property will probably produce more, if 
sold together, than if sold separately in two lots. It appears to me 
(though the question is certainly one of a very speculative nature), that 
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the division will not increase the competition, but may have the contrary 
effect. For no person, I conceive, would be willing to establish himself 
in the business of coachmaking in these premises, with a rival in the same 
trade at his elbow, sharing with him the chance of obtaining the eusto- 
mers of the concern. Itis probable, therefore, that the bidders wouldy 
even in the event of dividing the lots, be confined to those who had the 
means and the intention of purchasing the whole: while, at the same time, 
persons with capital sufficient for this purpose might be deterred from 
embarking in such a speculation, and bidding for the first lot, from the 
risk to which they might think themselves exposed either of not obtain- 
ing the second, or of being compelled, by management and by advantage 
taken of their situation as purchaser of the first lot, to pay for the second 
more than its value. a 


; ae 
I think it not improbable, therefore, upon the whole, that the competi- at 


tion might be less, if the property comprised in lots 5 and 6 as marked 
on the plan, were sold separately, than if the whole were sold in one lot. 
This view of the case, however, does not apply to the rest of the property: 
and it appears to me that the Master has judged rightly with a view to 
ensuring a competition as extensive as possible, in reporting that it would 
be most advantageous that “ the remaining leasehold messuages and dwell- 
ing-houses, and other tenements, with their several and respective appur- 
tenances, should be sold separately in distinct lots, each messuage or tene- 
ment, with its appurtenances, forming a lot by itself.”’ 

I understand that the parties have so arranged between themselves as to 
render my judgment unnecessary upon the other exception. 

The Master’s report, therefore, must be confirmed. 


Shewell v. Jones. 
3 Russell, 522. 


August 7, 8, October 30, 1827.— Quere, whether, upon a petition objecting to a Mastet’s report 
of a receiver’s accounts, the court will enter into a consideration of the particular items of the 


accounts. 
Even where there is reason to doubt whether, as to some points, the conduct of a receiver has 


been strictly correct, further inquiry will not be ordered, where the attention of the parties has 
been previously directed to the subject, and ample opportunity of investigation afforded to 


them. 


THE facts of this case are stated in Simons and Stuart’s Reports, Vol. II. 
p- 170 (ante Vol. I. of Condensed English Cases in Chancery). 

From the order of the Vice-Chancellor, dismissing the petition with 
costs, the petitioner appealed. 

Mr Sugden, Mr Treslove, and Mr Knight, for the appellants. Mr 
Heald and Mr Bickersteth, contra. ’ 

In the argument the charges made against the receiver were discussed 
at greatlength. The two points, upon which the principal stress was laid, 
were—that he had applied moneys and property, belonging to the partner- 
ship, for his own benefit; and that, on behalf of the partnership, he had 
purchased articles from a concern which he carried on upon his own account. 
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The Lorp Cuancettor. In this case a bill was filed for the dissolu- 
tion of the partnership between the plaintiff and the defendant. 

The partnership was declared to be dissolved; and it was referred to the 
Master to appoint a proper person to collect and pay the debts due to and 
from the partnership, and to wind up the business. The person so ap- 
pointed was to pass his accounts before the Master. Howard was appoint- 
ed, and his accounts were passed accordingly. ; ; ; 

A petition was presented, praying that the Master might review his re- 
port, having regard to certain objections made by the petitioner; also, that 
certain items might be expunged from the accounts; and that the defend- 
ant might be at liberty to exhibit interrogatories for the examination of 
the receiver and of witnesses in support of his objections, which it was 
stated the Master had refused to permit. When the case came on before 
Sir John Lrach as Vice-Chancellor, that learned judge stated that it was 
not the practice of the court to enter into the consideration of the items of 
a receiver’s account, but that the court would, upon the petition of the 
party complaining, examine any principle, upon which the Master had 
proceeded, that was suggested to be erroneous. It was alleged, that the 
Master had declined to enter into the merits of some of the petitioner’s ob- 
jections, upon a supposed want of jurisdiction. But the Master, upon a 
reference to him by the learned judge, informed the court, that the state- 
ment was incorrect, and that he had fully entered into the merits of every 
objection taken by the petitioner. The petition was accordingly dismissed. 
It was afterwards brought here for further consideration, and discussed at 
great length. 

I certainly do not feel disposed to dissent from the rule of practice with 
respect to receivers’ accounts stated by the late Vice-Chancellor. But, 
had the rule been otherwise, I think, after a careful perusal of the affida- 
vits, I should not be justified in sending this case to the Master for fur- 
ther investigation. The impression, which a careful perusal of the affida- 
vits has made upon my mind, and the conclusion I have drawn from them, 
is, that the persons interested in the estate in question are under great ob- 
ligations to the receiver for his activity and exertion. The charges pre- 
ferred against him have, I think, in general been sufficiently and _satisfac- 
torily answered. There are only two points upon which I have hesitated— 
the one as to the discount of bills by the receiver, for hisown convenience 
—the other, as to the purchase of flax from Howard and Co. But, after 
the ample opportunity which was afforded for inquiry, while this case was 
before the Master—a period of more than three years, when every thing 
connected with these transactions might have been satisfied and examined 
—the extensions of the time for producing evidence—the examination of 
the receiver himself upon interrogatories as far back as the year 1821, one 
of which interrogatories was directed to the very point of the discount of 
the bills: adverting also to the statement made by the Master, that he en- 
tered fully into the merits of every objection urged by the petitioner—— 
and attending to the whole course of the proceeding, as collected from the 
affidavits,—I think the inquiry ought now to terminate, and that there is 
no reason for submitting the case for further examination. As to the ap- 
plication to the Master to permit a further examination of the receiver and 
of other witnesses upon interrogatories, it was made at so late a period as 
completely to justify the Master in his refusal. 

I think, therefore, the petition must be dismissed. 
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August, November 3, 1827.—THOUGH mere non-payment of tithes, 
for however long a period, would not be evidence of a grant, yet alayman’s 
adverse enjoyment or pernancy, for a long series of years, of the tithes of 
certain lands, or of a money-payment in lieu of tithes, coupled with a suc- 
cession of deeds by which the tithes, or money-payments in lieu of tithes, 
have been conveyed from one person to another, corresponding with the 
enjoyment, affords evidence sufficient to justify a jury in presuming a legal 
grant of the tithes. 


Between the Attorney-General, at the Relation of the In- 
habitants of the Town of Monmouth, Informant; and 
The Master and Four Wardens of the Haberdashers’ Com- 
pany, Defendants. 


3 Russell, 530. 


August 3, 1827; August 5, 1828.—PROVISION for giving instrue- 
tion in writing and arithmetic, introduced into a scheme for the admin- 
istration and management of a free grammar school. 


Rawstone v. Parr. 
3 Russell, 539. 


February 10,11, 1827.—THE facts of this case are stated in the judg- 
ment of the Master of the Rolls, reported in a former part of this volume, 
pages 465—467. 

An appeal was presented against the order of the Master of the Rolls. 

The Solicitor-General, Mr Pemberton, Mr Spence, and Mr Bligh, in 
support of the appeal, cited the cases referred to in the former argument, 
and Underhill ». Horwood, 10 Ves. 209, Davis v. Symonds, 1 Cox, 402,. 
Ex parte Kendall, 17 Ves. 514. They contended that a court of equity 
never interfered to give a remedy which did not exist at law, against the 
assets of a deceased co-obligee, except in two classes of cases: the one, 
where the intention of the parties was, that the obligation should be joint 
and several, though from mistake the instrument had been drawn so as to 
be joint only; the other, where the written instrument did not create the 
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original liability to pay, but credit had been previously given to the seve- 


- ral persons who entered into the obligation, or an antecedent debt or duty 


was owing by them, which rendered them liable to pay independently of 
the written obligation. Sumner v. Powell, 2 Mer. 30. The present 
claim did not come within either of these classes. ‘There was not a pre- 
text for saying that any previous credit had been given to Parr, or that 
any previous claim against him existed, which would have entitled the 
creditor to equitable relief against his assets. ‘The demand stood solely on 
the written instrument; and there was no evidence that the intention of 
the parties was, that the tenor of that promissory note should be other than 
it was. Parr, indeed, was described in it as surety. But why was it to 
be inferred, that, because he was surety, he was to be liable not merely 
jointly, but also severally? The joint liability imposed on him by beinga 
party to the note, wasa liability which he undertook as surety; but the char- 
acter in which he undertook the liability did not alter its nature or extent. 
If the note was to be considered as several with respect to Parr, was it to 
be considered several also with respect to each of the Ewings? Could it 
have been the intention of the parties that the creditor should have a right 
to call upon Parr to pay the promissory note in the first instance? 

Mr Rose, for the respondents, urged the same topics which had been 
insisted on before the Master of the Rolls: and he further contended, that 
on the principle of Gray v. Chiswell, 9 Ves. 118, and Cowell v. Sikes, 2 
Russell, 191, Oldam and Co. were entitled, even if the note were con- 
sidered as creating merely a joint obligation, to have their demand satisfied 
out of the assets of Parr. John Ewing was bankrupt; James Ewing was 
insolvent, and had left the country; and it could not be suggested, that there 
were joint assets of Parr and the Ewings. The estate of Parr, therefore, 
must satisfy the debt: and his personal representative would have a right 
to the benefit of the proof, which might be made in respect of the note, 
under the commission of bankrupt against John Ewing. 


The Lorp CuanceLtor. The claim made against the estate of Parr, 
is in respect of his being one of the makers of the promissory note; and 
his estate can be liable only on the assumption, that there was a mistake 
in the form of the note, and that, in signing as surety, he meant to be se- 
verally liable, if the Ewings did not pay. Now there is nothing to satisfy 
me, that, if the attention of the parties had been drawn to the circum- 
stance, the creditor would not have been satisfied with the security derived 
from Parr’s becoming jointly liable with the Ewings. 

But if any argument in favour of presuming a mistake were to arise out 
of the circumstance that Parr is joined as surety, how is the supposed mis- 
take to be rectified? It is said, it may be rectified by making the note 
joint and several. The effect of making it joint and several would be, 
that it would not have been necessary for the creditor to sue the Ewings 
in the first instance, and that he might have proceeded against Parr alone, 
without even joining the Ewings in the action. But if Parr signed 
merely as surety, and if effect is to be given to the contract of suretyship, 
he would not be liable except on the default of the principal debtors. If, 
therefore, the instrument is to be altered on the ground of its not having 
carried the intention of the parties into effect, I cannot satisfy myself that 
their intention would be carried into effect by making it joint and several. 

I see no ground for saying that any thing more was intended than that 
Parr should be jointly liable: and I cannot alter the instrument on conjec- 
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ture. The judgment of the Master of the Rolls must be reversed; and the 
exception overruled. ; , 


Livesey v. Livesey. 
3 Rusectl, 542, 


% 
February 20, 1830.—MARY CARTER LIVESEY appealed:against 
the judgment of the Master of the Rolls, reported in a former part of this 
volume(@), insisting that, upon the true construction of the will, the 40007, 
vested in her brother Edmund, and that she, as his personal representa- 
tive, was entitled to the annuity of 2002. a year, till the 40007. became 
payable. 

In addition to the topies which had been addressed to the Master of the 
Rolls, it was said, in support of the appeal, that his honour, in arriving at 
the conclusion which was embodied in his order, had followed, not so 
much his own opinion on the meaning of the will, as his conception of 
the effect of the decree pronounced by Sir Thomas Plumer, and affirmed 
by the Lord Chancellor; and that, if he had not conceived himself fettered 
by that decree, he would probably have adopted a different construction. 
Now, that decree declared, that the 4000/7. was payable upon the death of 
Eliza Livesey: but if the subsequent order stood, it never would become 
payable at all. Ifit were thought that the concluding clause of the will 
showed that, if either sister died without issue, the whole of the moiety, 
in which she and her children were interested, was to go to the survivor 
and her children and grandchildren, even that view of the case would be 
met by holding, that the 4000/. vested in Edmund, subject to the contin- 
gency of being subsequently devested, if his mother died without leaving 
issue. 


The Lorp Cuancettor. The testator gave his property to trustees, 
who were to lay it out on securities. After the death of his wife, his 
daughters Jane and Eliza were to receive the interest; and a yearly sum 
of 200/., which was to come out of Eliza’s share, was to be paid to his 
grandson Edmund, when he attained twenty-one. As to the principal, 
his daughters were to have a power of disposing of it among theirchildren 
or grandchildren; and, in the event of either of them dying without issue, 
the fortune of the one so dying was to go to the survivor, her children, or 
grandchildren. But with respect to Kliza’s moiety, there was expressly 
excepted from her power of appointment a sum of 4000/.; ‘¢ which sum,” 
says the testator, ‘‘ shall be my grandchildren’s property.” That strong 
expression, connected with the circumstance that the 4000/. is excepted 
from Eliza’s power of appointment, leads me to the conclusion, that the 
4000/2. vested in Edmund Worthington Livesey, though it was not pay- 
able till his mother’s death. ’ 

I do not find any words in the will adverse to this conclusion. The 
only passage, which has been relied on as leading to a contrary construc- 
tion, is the concluding clause, which describes the property, which either 


- (a) See supra, 899. 
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daughter, in the event of her dying without issue, has power to dispose 
of, as the ‘¢moiety” of the fund. But the same clause states that such 
‘moiety is to be subject to the restriction, limitation, and distribution 
aforesaid:” and the addition of these terms satisfies me, that the court is 
not bound, in the construction which this will is to receive, by the use of 
the term moiety. 

As to the 200/. a year, it was an annuity intended for the personal be- 
nefit of Edmund Worthington Livesey, which might or might not have 
been fully satisfied out of the interest produced by the 4000/., but which 
was to be paid in full. It therefore ceased at his death. __ 

The order of the Master of the Rolls must be reversed, in so far as it 
declares that the 4000/. did not vest in Edmund. 


Scougall v. Campbell.(a) 


3 Russell, 545. 


182'7.—A bill of costs was delivered by the solicitor in 1809, and shortly afterwards paid by the 
client: between that time and March 1817, four other bills of costs were delivered, and vari- 
ous payments were made on account: in November 1817, a sixth bill was delivered, when the 
client paid the general balance due on the bills of costs, at the same time stating, that he 
would insist on having the bills taxed; an application for taxation to a judge at law in 1818, 
and an application to the court of king’s bench in 1819, failed, from circumstances not involv- 
ing the merits of the question: some attempts at a compromise were made from time to time; 
and the client was obliged on three or four occasions to leave England in order to attend to 
urgent business in foreign countries ; but at length, in 1824, a motion was made to have the 
bills referred for taxation, supported by evidence that some of the items of charge were impro- 
per: the court ordered that the bill last delivered should be taxed generally, and that the five 
antecedent bills should be referred to the Master, with a direction that the client should deli- 
ver to the solicitor a schedule of the items complained of, and that the Master should exercise 
as large a discretion as he might think fit with respect to the evidence on which he should 
proceed in forming the judgment concerning these items, ; 


THIS was an application by one of three co-plaintiffs for the taxation 
of a solicitor’s bill of costs. 

In 1807, Scougall and Co., merchants in Scotland, employed Kaye and 
Co. as their solicitors in London, to conduct certain suits in equity and 
proceedings at law against the defendants Campbell and Co. In 1814, a 
sequestration was issued, according to the law of Scotland, against the firm 
of Scougall and Co., and against Scougall and Bett, two of the three part- 
ners who composed it; but an arrangement was entered into with the third 
partner, Mr Stead, who resided in England, by which the trustee and the 
commissioners under the sequestration re-assigned and assured to him the 
claims and demands against Campbell and Co., which it had been the ob- 
ject of the actions and suits to enforce. 

Messrs Kaye and Co. continued to act as Mr Scougall’s solicitors down 
to November 1817. During this period they delivered to him six bills of 
costs, amounting in the whole to upwards of 2370/7. The first was deliv- 


(a) This and the following cases, as far as the case of Grant v, Grant, post (3 Russell, 545— 
598) inclusive, were decided by Lord Eldon. 
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ered in the autumn of 1809, and was paid in full; the second, in the au- 
tumn of 1812; the third, in the autumn of 1814; the fourth, in April 1815; 
the fifth, on the 31st of March 1817; and the sixth, in November 1817. 
After the payment of the first bill, Mr Stead paid to Messrs Kaye and Co. 
various sums on account; and, in November 1817, they claimed the sum 
of 7792. 17s. 9d. as the balance due to them. At that time Mr Stead had 
determined to employ another solicitor; and, in order to obtain possession 
of the papers necessary for carrying on the proceedings in law and equity, 
he paid that balance on the 26th of November 1817; stating, at the same 
time, that it was his determination to have the bills taxed, and to insist on 
the repayment of such deduction as might be the result of the taxation. 

Some attempts were then made to settle the matters in dispute between 
Mr Stead and Messrs Kaye and Co. by submitting them to a respectable 
solicitor; and these having proved ineffectual, Mr Stead, in December 
1818, took out a summons to obtain a judge’s order to tax the bills: but 
the application failed, apparently from circumstances not at all connected 
with the merits of the case. In Hilary term 1819, a motion was made in 
the court of king’s bench for the taxation of the bills; it stood over for 
some time; the negotiations for an amicable arrangement were renewed; 
Mr Stead did not press his motion, principally, it would appear, because, 
the rule of the king’s bench not permitting affidavils to be filed in reply, 
he could not fully meet the case which Messrs Kaye and Co. had stated 
in their affidavits, and the rule, which he had obtained, was finally dis- 
charged with costs. 

A few weeks afterwards Mr Stead left England for Norway, where he 
remained till the end of the year: in 1820 he was compelled to go twice 
to the continent on urgent business; and he then went to Norway asecond 
time. After his return, he took steps with a view to effect the taxation of 
the bills, but considerable delay was occasioned by the difficulty which he 
swore he had experienced in finding a solicitor who would undertake the 
task. 

In January 1824, notice was served of a motion before the Lord Chan- 
cellor for the taxation of the bills; and, the pressure of business having pre- 
vented its being brought on before his lordship, it was at last made before 
the Vice-Chancellor. 

The affidavit in support of it alleged, that the bills contained many un- 
fair and exorbitant charges; and specified many items which were repre- 
sented as not being sanctioned by the custom of the profession or the rules 
of the court. 

_ Mr Knight, for the motion. Mr Shadwell, contra. 


The Vice-CHanceLtor. This is an application to tax a solicitor’s bills for 
business done from 1807 tothe year 1817. During that period the client 
made many payments on account, and in the month of November 1817, 
he paid ‘the full balance which then remained due. This payment was 
not made pending the relation of solicitor and client; it was a payment made 
upon the determination of that relation, and for the purpose of placing the 
papers in the hands of a new solicitor. It is said that the balance was paid 
under a protest, preserving to the client all his right of taxation, Some 
doubt, perhaps, might be entertained with respect to that circumstance: 
but, giving to the client the benefit of that fact, I am of opinion that the 
taxation ought to have been had within a reasonable, time. No proceed- 
ing was had with a view to taxation, until the latter end of the year 1818, 
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when an application was made to a judge of a common law court for the 
purpose of taxation. ‘The ultimate opinion of that judge on the merits of 
the application does not appear to have been given; and, in the month of 
February 1819, the client made an application to the court of king’s bench; 
but he afterwards abandoned his rule, and submitted to pay the costs of the 
motion. From the month of February 1819 until the month of January 
1824, no other proceedings were taken with a view to taxation. Nowl 
am of opinion, that the delay between February 1819 and January 1824 
is to be considered as a delay highly injurious to the solicitor, by increas- 
ing the difficulty of establishing his claims against his client; and I am of 
opinion that this delay is not satisfactorily accounted for. Therefore the 
application must be dismissed with costs. 


Mr Stead renewed his motion by way of appeal before the Lord Chan- 
cellor. 3 

Mr Ching and Mr Knight, for the motion. Mr Shadwell, contra. 

The topics urged in support of the motion were, that the period of time 
which had intervened, was not such as to exclude the client from his right of 
taxation; that the delay, even if it had been much longer, was accounted for 
by the circumstances of the applicant; that the exorbitancy of many of the 
items was so great as to amount to fraud; that some of the charges were 
for business which had never been done, and for disbursements which had 
never been made, and were therefore directly fraudulent; and that neither 
payment by the client nor his acquiescence would protect such bills from 
taxation. ; 

On the other hand, it was argued, that the charges were, on the whole, 
fair and reasonable; that bills of costs, which had been settled, would not 
be opened, merely because they contained charges which might probably 
be cut down on taxation; that five of the bills had been delivered between 
1809 and March 1817, and no complaint had been made at the time; that, 
after so many years had elapsed, and when two attempts to tax the bills 
had failed, the solicitor could not be expected to be in possession of that 
evidence to establish the various particulars of his demand, which he could 
have furnished, had it been required at an earlier period; and that, in par- 
ticular, he was now deprived of the evidence of a clerk, who could have 


proved many of the disbursements, which were now disputed, to have 
been actually made. 


The Lorp Cuancrxttror. In reference to a topic which has been alluded 
to in the argument, I will say that, if any solicitor tellsa client before hand 
that he will not undertake his business, if his bill is to be taxed; or if any 
solicitor, in the progress of a cause, gives his client to understand, that he 
‘ will go on with it or not go on with it, according as his bills are to be 

taxed or not to be taxed, I think it my duty to say, that the judges of the 
land will not permit him to be a solicitor in any other cause. I donot be- 
lieve that any judge would allow a solicitor, who had so acted, to continue 
on the rolls: and I will not permit it to be intimated, that a solicitor will 
act, * his bills are not to be taxed, but will not act, if his bills are to be 
taxed, 

With respect to the particular nature of the application now before me; 
has there ever been a case in this court, where, after a long period has 
elapsed since the payment of a bill of costs, taxation has been ordered, 
unless there was evidence on oath, that the bill contained such and such 
charges, which would not be allowed as between solicitor and client? Where 
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the application is open to the objection of staleness, you must meet the 
objection by showing that the charges in the bills are open to specific objec- 
tions; and in such cases it must be made out, by the evidence of profess- 
ional men, that there are in the bills improper and fraudulent charges, 


Affidavits of solicitors were filed, stating many of the charges to be ex- 
orbitant and improper. . There were counter affidavits in support of the 
charges in the bills of costs; but they did not meet fully every part of the 
case made by the plaintiff. 

The case was again argued. 


The Lorp Cuancettor. Unless the impression on my mind be erro- 
neous, what was done in November 1817, amounted to no more than this, 
—that Mr Stead paid the bills of costs, under a protest that payment wag 
not to prevent taxation, and that his papers were then delivered over 
to him. If that were so, it was a matter of course that he might have ap- 
plied for an order of taxation to any of the king’s courts, where the whole 
or any part of the business had been done. If he has thought proper not 
to call for taxation, and such a length of time has run out as renders it 
difficult to do justice to the solicitor, it is owing to himself that taxation 
cannot be called for. Here, however, an application was made to the 
court of king’s bench; and that application did not miscarry, but was with- 
drawn, in consequence, as it would appear, of a sort of proposal that the 
bills should be summitted to the examination of a particular solicitor, who, 
for this purpose, was to stand in loco magistri. At that time it would 
have been a matter of course that the bills should be taxed; and it would 
not have been necessary to have pointed out this or that item of overcharge. 
The protest, made when the balance was paid, would have amounted to a 
dispensation from pointing out particular items which might be quarrelled 
with. 

At last the proposal of arbitration was abandoned; and then the question 
would be, whether, making allowance for the frequent absence of the 
party from the kingdom, he might not apply to the court for taxation 
upon the general ground. An application was made to the Vice-Chan- 
cellor, and was refused; and if the case stood before the Vice-Chancellor, 
in this view of it, as it now stands before me,—nothing having passed 
which would prevent the application being ‘now made, as it might have 
been made originally, regard being had to the nature of the transactions 
which have passed,—then I say it was nothing more than the ordinary 
application to court for the taxation of the bills, to be dealt with exactly as 
it would have been dealt with, when the first application was made. 

It is very true, as has been stated, that at this distance of time there 
may be difficulties in taxing the bills. But if those difficulties exist in 
a case constituted with circumstances such as I have been stating, it must 
be remembered that it is not the fault of the court, or of the individual 
who applies for the taxation of the bills, that the difficulties do exist. 
And if the case turns out to be fairly represented, it is not easy to believe 
that a professional gentleman, with all these matters going on, and regard 
being had to what has passed since the payment was made, should not 
have been anxious to preserve all the means of doing justice to himself, if 
the bills were to be finally taxed, or that he should not have preserved all 
the evidence of which he was originally in possession. It 1s impossible 
for the court to say, if matters have been left open for three or four years, 
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that, because a solicitor has lost the benefit of the attendance of his clerk, 
a client is not to succeed in his application to have his bills of costs taxed; 
if the means of doing justice have not been lost through the fault of the 
other party, and if the right to have that taxation has not been destroyed 
by what has passed. : 

The court, in many instances where difficulties exist, goes to work ina 
different way from ordering the general taxation of a bill; for, if difficul- 
ties exist, which have been produced by the fault of the parties applying, 
the court furnishes the Master with the means of trying particular items 
by a species of evidence, which under other circumstances it would not 
admit. So again there are cases, in which the court does not direct a 
general taxation, but confines itself to the objectionable items pointed out, 
giving the party an opportunity of meeting the objections to those items 
by a species of evidence, which, without the particular direction of the 
court, the Master could not receive. But if this case is capable of being 
represented as one, in which, in consequence of the nature of the transac- 
tions in the interval between the first application to the court of king’s 
bench and the present day, the right of having the bill taxed has been pre- 
served entire, then the application ought to be disposed of exactly as it 
would have been, within six weeks after payment of the bills under the 
protest. The client had at first a clear right of taxation; and if that right 
remains, the application is the common one. 

I shall again look at so much of the affidavits as apply to the general 
ground of taxation: for if the general ground can be made good, it is un- 
necessary to consider any of the items. If, upon the general ground, a 
general taxation cannot be ordered, then the nature of the case is such, as 
to require a very minute attention to each item which has been made the 
subject of argument at the bar. 


February 3.—Iam of opinion that the last bill must be taxed generally: 
and with respect to the antecedent bills, Mr Stead must point out the 
items which are complained of. Though the bills may be considered, and 
though, in one sense, I consider them as bills claimed against the person 
who applies for this taxation, yet, in a strict sense, much of them would 
be taxable only on the application of another person, namely, the trustee 
of the sequestrated estate in Scotland: and they run through such a series 
of years, that there would be injustice in having them all taxed generally. 
With regard, therefore, to the first five bills of cost, the only order which 
I ought to make is this: let the person applying for the taxation, point 
out the items which are the subject of his complaint; let the Master take 
these items into consideration, and let him be at liberty to exercise as large 
a discretion as he pleases, with respect to the evidence on which he is to 
proceed in forming his judgment as to those items; and let him report his 
opinion to the court. 

‘¢ His lordship doth order that it be referred to the Master to tax the 
bill of costs for the year 1817, delivered by Messrs Kaye, Freshfield, and 
Kaye, to the plaintiff D. Stead; and, in order thereto, and for the purpose 
of the reference of the other bills of costs hereby referred, it is ordered 
that the plaintiff and Messrs Kaye and Co., are severally to produce before 
the Master upon-oath all books, papers, writings, and vouchers, in their 
custody or power, relating thereto, or any of the items or charges therein, 
and are to be examined upon interrogatories as the Master shall direct, 
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who is to make all just allowances: and as to the five additional bills of 
costs, it is ordered that the same be referred to the said Master; and it is 
ordered that the said plaintiff, D. Stead, do point out and deliver to J. H. 
Freshfield a schedule or list of the items which are the subject. of his com- 
plaints; and it is ordered that the said Master do take the same into his con- 
sideration, and, under the circumstances, the Master is to exercise as large 
a discretion as he thinks fit, as to the evidence on which he is to proceed 
in forming his judgment on those items; and it is ordered that the Master 
do state his opinion to the court upon all the matters referred to him; and 
in case it shall appear that Kaye and Co., &c., or any of them, have been 
overpaid in respect of such last delivered bill, they are to deliver, upon 
oath, to D. Stead, all books, papers, vouchers, and writings, in their cus- 
tody or power, belonging to the said plaintiff respecting the last-delivered 
bill, and are respectively to repay and refund to the said plaintiff such 
overplus.’”’ b 
Reg. Lib. 1826, B. fol. 


Between Timothy Powell, Joshua Powell, and Thomas Hun- 
gerford Powell, Plaintiffs; and Joseph Maria Sonnet, An- 
tonio Bernis, Joseph Maria Bernis, Juan Gonzalez Rey, 
and Pedro Maria Adriaensen, Defendants. 


3 Russell, 556. 


June 16, August 7, 8, 22, 1826.—IN an interpleading suit, the court 
will order the money, which has been brought in by the plaintiff, to be 
paid to a person having authority from all the defendants to receive it, 
though some of the defendants have not appeared: and for that purpose a 
reference willbe directed to the Master to inquire, whether a sufficient 
authority to receive the money has been given. 


Cockerell v. Cholmeley. 


8 Russell, 565. 


1827.—Lands were devised to a trustee and his heirs, to the use of A. for life, without impeach- 
ment of waste, with divers remainders over; and a power was given to the trustee, with the 
consent of the tenant for life in possession, to sell the property or any part of it, and to lay out 
the money in the purchase of other lands to be settled to the same uses, and, in the meantime, 
to investit in the public funds, and, for the purposes of such sale, to revoke the original uses, 
and appoint new uses, _ A contract was entered into for the sale of the estate for 13,4001., ex- 
clusive of the timber, which was to be taken ata valuation; and, it being conceived that the 
tenant for life without impeachment of waste, was entitled to receive for his own benefit the 
amount of the valuation of the timber, a deed was executed, by which he, in consideration of 
24481., conveyed the timber to the purchaser, and the trustee, in consideration of 13,400/., con- 
veyed the land exclusive of the timber. Many years afterwards, the tenant for life, being ad- 
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vised that he was not entitled to the amount of the valuation of the timber, transferred to the 
trustee as much three per cent stock as 24481. would have produced at the time ofthe sale. After 
the death of A., the next remainder-man, though he had concurred in proceedings, in which 
the fund produced by the sale was treated as applicable to the purposes of the testator’s will, 
brought a writ of formedon, and obtained jadgment, on the ground that the power of sale was 
not well executed: Held, that a court of equity ought not to interfere by injunction to deprive 
him of the benefit of that judgment. - 
Semble. A plaintiff ought never to come into a court of equity to have an alleged defect in the 
execution of a power supplied, without admitting on the record, that, at law, the power has 
not been well executed. 


SIR HENRY ENGLEFIELD, by his will, dated in November 1778 
devised a mansion-house and estate called White Knights, with varlou 
other Jands and hereditaments, to Lord Cadogan ard Sir Charles Bucke, 
and their heirs, to the use of his, the testator’s son, Henry Charles Engle- 
field for life, without impeachment of waste except in the house and 
offices; remainder to the first and other sons of Henry Charles successively 
in tail male; ‘remainder to the use of the testator’s second son Francis 
Michael Englefield for life, without impeachment of waste; remainder to 
the first and other sons of Francis Michael successively in tail male; re- 
mainder to the testator’s daughter Teresa Anne for life, without impeach- 
ment of waste; remainder to her first and other sons successively in tail 
male; with divers remainders over. A power of sale was given to the 
trustees by the following clause: —** Provided also, and my will further is, 
that, notwithstanding any of the uses or estates hereinbefore created and 
limited, it shall and may be lawful for the said Charles Sloane Lord Cado- 
gan, and Sir Charles Bucke, or the survivor of them, or the heirs of the 
survivor, from time to time and at all times during the lives of Henry 
Charles Englefield, Francis Michael Englefield, and Teresa Anne Engle- 
field, or during the life or lives of any or either of them, at the request 
and by the direction or appointment of the person, who, for the time being, 
shall be in possession of or entitled to the rents and profits of the said 
hereditaments and prentises by virtue of the limitations herein contained, 
signified by any deed or writing, deeds or writings under his or her hand 
and seal, attested by two or more witnesses, to make sale and dispose of, 
or to convey in exchange of or for other manors, lands, tenements, and 
hereditaments, all or any part or parts of the said manors, capital mess- 
uage or mansion-house, lands, tenements, wood-grounds, rents, tithes, 
hereditaments, and premises, with their appurtenances, to any person or 
persons whomsoever, either together or in parcels, for such price or prices 
in money or any other equivalent, as to them the said Charles Sloane Lord 
Cadogan, and Sir Charles Bucke, or the survivor of them, or the heirs of 
the survivor, shall seem just and reasonable; and to that end, for the said 
Charles Sloane Lord Cadogan, and Sir Charles Bucke, or the survivor of 
them, or the heirs of such survivor, by any deed or deeds, writing or 
writings under their hands and seals, sealed and delivered in the presence 
of two or more witnesses, to revoke, determine, and make void all and 
every or any of the uses, trusts, estates, powers, provisoes, and limitations 
hereinbefore limited, created, provided, and declared of and concerning 
the said manors, messuages, lands, tenements, wood-grounds, rents, 
tithes, hereditaments, and premises so to be sold, disposed of, or ex- 
changed ; and by the same or any other deed or deeds, writing or 
writings to be sealed, delivered, and attested as aforesaid, to limit and 
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appoint the same manors, messuages, lands, tenements, wood-grounds, 
rents, tithes, hereditaments, and premises, whereof the uses shall be so 
revoked, either unto such purchaser or purchasers, or the person or per- 
sons making such exchange or exchanges, and his, her, or their heirs, or 
otherwise to limit, declare, or direct or appoint such new or other use or 
uses, trust or trusts of or concerning the same manors, messuages, lands, 
tenements, wood-grounds, rents, tithes, hereditaments, and premises, as 
shall be requisite and necessary for the executing and effecting such sales, 
dispositions, and exchanges; and, upon payment and receipt of the money 
arising on the sale of the said premises, or any part or parts thereof, which 
shall be absolutely sold as aforesaid, to give and sign proper receipts for 
the money for which the same shall be so sold, which receipts shall be suffi- 
cient discharges to any purchaser or purchasers for the purchase-money 
for which the same shall be sold, or for so much thereof as in such receipts 
shall. be acknowledged or expressed to be received; and such purchaser or 
purchasers shall rot be answerable or accountable for any loss, misapplica- 
tion, or non-application of such purchase-money, or any part thereof.” 
The moneys, arising from any sale, were to be laid out in the purchase of 
other.lands to be conveyed to the same uses, and, until proper purchases 
were found, were to be invested in government or real securities. 

_ The testator died in 1780; and in the following year Sir Charles Bucke 
died. 

In 1783, White Knights was sold to Mr Martin, and the purchase was 
completed by an indenture, to which Lord Cadogan and Sir Henry Charles 
Englefield were parties, dated the 12th of May 1783, and attested and 
executed according to the form required by the will for the exercise of the 
power of sale. . That indenture, after stating the will and the power, con- 
tained the following recitai:—‘¢ Whereas Charles Sloane Lord Cadogan 
hath, by virtue of the power which was given and reserved to him and 
Sir Charles Bucke in and by the will of Sir Henry Englefield, and in 
exercise thereof, at the request and by the direction of Sir Henry Charles 
Englefield (testified by this writing under his hand and seal), contracted 
and agreed with William Byam Martin for the sale to him of the manor or 
lordship of White Knights, with the rights, &c. thereunto belonging, ex- 
cept as hereinafter is excepted, and also of the capital messuage or mansion 
house, called White Knights, &c. at or for the price or sum of 13,4002. ; 
and Sir Henry Charles Englefield, who, as tenant for life without im- 
peachment of waste, is entitled to the timber and trees standing and grow- 
ing and being on the said premises so agreed to be sold to William Byam 
Martin, hath agreed to sell the timber and timber trees unto William Byam 
Martin at or for the price or sum of 2448/.”? By the operative part of 
the deed, it was witnessed, that, in pursuance of the agreement of Lord 
Cadogan, and in consideration of 13,4002. paid to him by Martin, with 
the privity of Sir Henry Charles Englefield, he, Lord Cadogan, by force 
and virtue of the said power and authority, did revoke, determine, and 
make void all and every the uses, trusts, estates, &c. limited, created, &c. 
inand by the will of Sir Henry Englefield deceased, of and concerning the 
manor of White Knights, and the hereditaments thereunto belonging. He 
then limited and appointed, and also bargained and sold, the premises, to the 
purchaser and his heirs... In the property thus conveyed by Lord Cado- 
gan, “the ground and soil of all trees, woods, and underwoods’’ was ex- 
pressly included; and the furniture of the mansion-house was also assigned to 
Mr Martin, without the payment of any additional consideration. The in- 
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denture further witnessed, that, in consideration of 24481. paid to Sir Henry 
Charles Englefield by William Byam Martin, he, Sir Henry Charles Engle- 
field, granted, bargained, and sold unto Martin and his heirs, all the timber, 
and the fruit and other trees of what nature or kind soever, and all woods 
and underwoods then standing, growing, or being on the said lands and 
grounds thereby granted, bargained, and sold; and all the right, interest, 
and demand of him, Sir Henry Charles Englefield, of, in, and to the same. 

The 13,4007. was paid to Lord Cadogan and invested upon the trusts of 
the will: the 2448/. was received by Sir Henry Charles Englefield; and 
the timber was left standing. : 

In 1806, doubts having been suggested, whether, inasmuch as the timber 
had not been severed at the date of the execution of the indenture of the 
12th of May 1783, Sir Henry Charles Englefield was entitled to retain 
the sum at which it had been valued, he, on the 29th of July 1806, pur- 
chased and transferred into the name of Lord Cadogan 36812. 4s. three 
per cent consolidated bank annuities, being the amount of stock which 
the 2448/. would have produced at the time of the completion of the sale. 

Mr Martin afterwards sold the property to the duke of Marlborough: 
and large sums were expended in adorning and improving the estate. 

In March 1822, Sir Henry Charles Englefield died without issue. 
Francis Michael Englefield was previously dead without issue; their sister 
Teresa was also dead; and her eldest son Francis Cholmeley, under the 
limitations in the testator’s will, became tenant in tail in-possession of all 
. the devised property. In July 1822, Francis Cholmeley presented a 
petition under Lord Eldon’s act, which, after stating the sale to Martin, 
_and reciting that part of the fund produced by the sale had been expended 
in effectuating an enclosure of others of the devised estates, and in paying 
the costs of an act of parliament for appointing new trustees of Sir H. 
Engiefield’s will, prayed that the trust moneys, including the produce of 
that sale, and the sum invested as the price of the timber, might be paid 
to him. Upon that petition the usual order of reference was made: the 
Master reported that Francis Cholmeley was entitled to the money: and, 
in November 1822, it was ordered to be paid to him; but he afterwards 
declined to take the benefit of that order. 

In Michaelmas term 1823, Francis Cholmeley commenced an action of 
formedon in the common pleas to recover White Knights. On argument, 
the court of common pleas were of opinion, that, inasmuch as Lord Cado- 
gan had conveyed the lands without the timber, the power was not well 
executed, and(a) judgment was given for the demandant. 

In February 1826, the bill was filed against Francis Cholmeley by the 
duke of Marlborough, and various other persons. who were trustees for 
him, or claimed as'incumbrancers or purchasers under him. It charged 
that the defendant had acquiesced in and confirmed the sale; that he had 
full notice of the indenture ofthe 12th of May 1783; that large sums of 
money had, with his knowledge, been expended by the purchasers in the 
improvement of the property; and that he, by his agents, had attended the 
progress, through parliament, of the bill for appointing new trustees of the 
devised estates, and had received his costs out of the trust funds produced 
by the sale. The prayer was,: that it might be declared that the defendants 
were entitled to have any defect in the manner, in which the sale had 
been carried into execution, made good, and that the defendant might be 


(a) The argument and judgment in the common pleas are reported in 3 Bing. 207. 
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decreed to confirm the title of the plaintiffs, and restrained from proceeding 
atlaw for the recovery of the premises. 

The defendant, by his answer, stated, that though he was aware of the 
fact that White Knights had been sold to Mr Martin, it was not till 1823 
that he had any knowledge of the tenor of the deed of May 1783, or of 
the contracts of sale, or of thé manner in which they had been carried into 
execution. . ‘ 

An injunction had been obtained for want of answer; and, on showing 
cause why the injunction should not be dissolved, the question in the suit 
was raised. ; 

Mr Hart, Mr Pepys, and Mr Cockerell, in support of the injunction. 
The question is, ought Cholmeley to be allowed in equity to avail himself 
of his judgment at law, to the prejudice of the plaintiffs, who are purchas- 
ers for valuable consideration. ‘The intention of the parties to the deed 
of May 1783 was, that the power should be executed; the contract was, 
that the estate should be sold to Mr Martin in execution of the power; and 
he paid the consideration which gave him aright to have the contract exe- 
cuted. If it has not béen executed in such a manneras to givea valid legal 
title, those who represent him have nevertheless a right to have the 
defect supplied in a court of equity. A contract for the execution of a 

power with those who are capable of executing it is, in equity, a virtual 
execution. Shannon wv. Bradstreet, 1 Sch. and Lef. 52. 

It is said that the contract for the purchase of the timber was with Sir 
Henry Charles Englefield, who, though he might have felled the trees, 
had no power to dispose of them, so long as they were not severed from 
the inheritance. But the contract is good, at least as to the corpus of the 
estate. Suppose that there were mines in the property: the trustees might 
have sold the surface, reserving the mines; and in the same manner, they 
might sell the lands, reserving the trees. If they contracted to sell the 
lands and did not contract to sell the trees, the contract will be good as to 
the lands. The defendant might possibly claim the timber; but the land 
must belong to the plaintiffs. 

The remainder-man has sustained no injury; the full value of the timber 
was restored to the trust fund in 1806; and a great part of it has been 
expended for the benefit of other settled estates, which have now devolved 
to him. He has the advantage of that expenditure, and cannot be allowed 
to claim White Knights against purchasers, part of whose purchase-money 
is virtually in his possession. 

Mr Horne, Mr Sugden, Mr Preston, and Mr Lynch, contra. Where 
there has been an intention and an attempt to execute a power, but the 
execution has been defective in form, a court of equity has interfered to 
supply the defect. But here there was no intention to execute the only 
power which the trustee had; the intention was to execute a power which 
did not exist. A court of law has determined, that the trustee had no 
power to sell the land apart from the timber growing upon it; yet that is 
the power which he has attempted to execute, and which, in fact, he has 
completely executed, if the power be supposed to exist. The plaintifls, 
therefore, call upon the court to give the trustee a power which the testa- 
tor did not give him, and to hold that the attempt to execute a power, 
which he did not possess, is a good execution of a different power which 
he has not attempted to execute. Reid v. Shergold, 10 Ves. 370. 

This court, if applied to in 1783, would not have assisted in carrying 
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into execution the contracts stated in the deed of May of that year; and, if 
the contracts were not in substance a valid execution of the power then, 
they cannot have acquired a new character by the lapse of years. The 
transaction of 1783 was contrary to the intention of the donor of the power: 
such an act is never upheld in any court of justice; if it is bad at law, it is 
still worse in equity. 

The arrangement, which took place in 1806, could not remedy the sub- 
stantial vice in the proceedings of 1783. That which is, at the time, an 
invalid execution of a power, cannot be made good by subsequent acts. 
Hawkins v. Kemp, 3 East, 410; Burges v. Lamb, 16 Ves. 174. 

There is no ground for alleging, that the defendant has done any thing 
to preclude him from enforcing his legal title. His title did not accrue 
till 1822; and the acts, referred to in the bill, were done before he was 
cognizant of his rights, or aware of the tenor of the deed of May 1783. 


Nov. 22.—Expon, Lorp CoancetLor. The construction of an instru- 
ment, which is an execution of a power, is the same both at law and in 
equity; and, as I am bound to take it for granted that the judgment at law is 
a proper judgment, the question is, whether there are equitable circum- 
stances to control the defendant from taking the benefit of the judgment 
which he has obtained? 

If there were an agreement to execute a power in favour of a purchaser, 
this court would carry that agreement into effect; and if there were an an- 
tecedent contract, which the court would have carried into effect, but there 
had been a blunder in the mode of carrying into execution a contract which 
the court would have executed in a more regular way, that would have 
been a foundation for the remedial operation of acourt of equity. But be- 
fore a court of equity can so interfere, facts must be made out by proof, 
to entitle the court to apply those principles, which will enable it to cor- 
rect the instrument, and make it a good execution of the power. 

If there be no such antecedent facts, still acts may have been done by 
the person who insists on the judgment at law, of such a kind as to estop 
him here from taking advantage of the defective execution of the power. 


Judgment had not been pronounced when Lord Eldon resigned the great 
seal: but the parties agreed that his lordship’s opinion should decide the 
motion; and for that purpose there was submitted to him, along with the 
record as it then stood, a correspondence between Sir Henry Charles En- 
glefield and the agent of Mr Martin in 1782 and 1783, which contained 
as the plaintiffs alleged, the contract that was carried into effect by the 
deed of May 1783. This correspondence showed, that the negotiation for 
the purchase was entirely with Sir Henry Charles Englefield; that the 
terms of the contract were, that 12,000 guineas should be paid for White 
Knights, exclusive of the timber, which was to be taken at a value esti- 
mated according to the custom of the country; and that afterwards an ad- 
joining parcel of land was included in the purchase, which added 800/. to 
the purchase-money. 

The following observations were subsequently transmitted to the parties 
as containing Lord Eldon’s judgment on the motion:— : 

“This bill is brought by Sir Charles Cockerell, Henry Trail, Sir 
Richard Blount, the Duke of Marlborough, and Dr Blackstone: and, after 
stating, as it originally stated, the case, has, as I understand the matter 
now introduced into it by amendments, the correspondence which took 
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place previous to the execution of the conveyance of May 1783;—a cor- 
respondence, which seems not to state, as the conveyance itself does, two 
distinct contracts, one for the sale of the lands, including the ground and 
soil of trees (subject to what is stated about commons), and another con- 
tract with another vendor for the timber, fruit trees, &c. (and Nowell’s 
affidavit shows what trees and of what value, as to some of them, a tenant 
for life in this case was supposed to have a right to cut as unimpeachable 
of waste), saplings, and, as the defendant’s answer suggests, or was meant 
to suggest, ornamental trees, perhaps meaning trees planted or standing 
for ornament. The question at law, as well as in equity, may be, whether 
the instrument of conveyance must not be taken against both vendors and 
vendee, as evidence of two contracts, whatever may be the effect of the 
correspondence introduced by amendments. Some observation arises also 
upon the circumstance of the household goods, furniture, and personal 
chattels being assigned, without distinction, in the consideration of 13,4007. 
&c. paid for the land, as between the nature of the land and of the per- 
sonals. 

“¢ After stating the doubts that had arisen in 1806, and the transfer, about 
that time, of as much stock into the name of the then Lord Cadogan, as 
could have been purchased with the 2448/., which was paid to Sir H. C, 
Englefield, and that such stock was standing in Lord Cadogan’s name at 
his death, and stating that the premises had become the property of the 
Duke of Marlborough or his trustees (Dr Blackstone being the survivor), 
and the mortgages to Messrs Paxton, Cockerell, and Trail,—it proceeds 
to state the act of the 59 Geo. III.—the desire of Sir H. C. Englefield 
and the defendant to have new trustees appointed—the cause in which Sir 
Charles Cockerell and Mr Trail and others were plaintiffs, and the Duke 
of Marlborough and Dr Blackstone and others were defendants, in which 
a decree was made for sale of the premises—the sale to Sir C. Blount for 
37,000/., if a good title could be made—the Master’s report that he was 
the purchaser—and the confirmation of that report. It then proceeds to 
state the deaths of parties, by which the defendant Cholmeley becomes 
tenant in tail, having, many years before, attained twenty-one. It then 
states his petition in July 1822 for the money under the act, usually called 
Lord Eldon’s act; the order made by Sir Thomas Plomer in July 1822; 
the Master’s report in August 1822; the confirmation of it in November 
_ 1822; and the order for transfer to the defendant of the moneys, including 
the timber money. I understand that transfer not to have been called for 
or made. The bill then states the formedon brought by the defendant in 
Michaelmas term 1823—that the question whether the deed of the 12th 
of May 1783 was a good execution of the power, was raised in the plead- 
ings in the common pleas—that the court determined it not to be a good 
execution of the power—and that judgment was thereupon given for the 
demandant upon that point. 

“¢If that judgment is right, there must be admitted to be a defect at 
law in the execution of the power, and that at law the power is not well 
executed. The question whether the power is well executed at law, is a 
pure legal question. But this bill, in the frame of it, without admitting 
that there isa defective invalid execution at law,—stating that the plain- 
tiffs are advised that, if there be any defect at law in the execution of the 
power, yet, under the circumstances such defect will be supplied ina 
court of equity,—states applications for doing all necessary acts for con- 
firming the title, not admitting any to be necessary. And the prayer is, 
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upon a bill not admitting any acts to be necessary, that all necessary acts 
may be done for confirming the title, and that the plaintiffs may be declared 
entitled to have any defect, if there be any, made good. And then the 
bill prays an injunction to restrain further proceedings in the action in 
which the court of common pleas has given judgment upon that point, 
and from instituting any other proceedings for recovery of the premises. 

‘<I see no ground for preventing the defendant from proceeding to try 
his title at law, if the plaintiffs in this cause do not think it proper to admit 
that he has a right to recover at law, and that their remedy is in a court of 
equity only, if they have any remedy. If the plaintiffs in this suit are 
dissatisfied with the judgment in the common pleas, that the power is ill 
executed at law, and mean further, in any mode, to contest the purely 
legal question (if it is in their power so to do), there appears to me to be 
no reason why they should be advised by a judge in equity not to do: so. 
It is not the province of a court of equity to determine the purely legal 
question, whether the power has been well executed at law. If the judg- 
ment of the common pleas has concluded that point, and that judgment is 
not brought under review by writ of error, or in any other manner, the 
question in equity can, I apprehend, be only,—whether the execution of 
the power, being held to be bad at law, and having been determined so to 
be, can, on account of circumstances, of which no notice could be taken at 
law, be considered as good in equity? And, looking at the shape of this 
record, no small difficulty arises from the fact noticed above, that the bill 
proceeds, not upon a statement that this is an invalid. execution of a power 
at law, though, on account of circumstances, of which law can take no 
notice, it is such an execution as a court of equity will remedy, if it is ad- 
mitted to be bad at law; the bill, however, not admitting that, but calling 
upon the court of equity to act, not because there is, but ¢f there is, an 
invalid execution of the power at law, and that on a record, too, which 
states that a court of law has declared its invalidity, and thus making, as 
it were, a court of equity a court of error as to a mere legal question. 

‘¢ It seems to me that there can be no ground for staying proceedings at 
law, unless it is to be admitted that, in the formedon, this defendant in 
equity is entitled to recover at law, and judgment is given him; the court 
of equity dealing with the question of his taking possession by virtue of 
his legal right, as the case, considered, if it can be so considered, as an 
equitable though a bad legal execution of the power, may require. For, 
suppose the court should be of opinion that there was a good equitable 
though a bad legal execution of the power, and that judgment in equity 


should be reversed, the party claiming in the formedon should not, after _ 


all has been gone through in equity, be sent to trial at law. 

‘<If it is admitted that the court of equity is to take it for granted that 
the power has been ill executed at law (which the bill does not admit), and 
the question shall, on all sides, be admitted to be merely, whether the ad- 
mitted void execution at law shall be made good in equity, a question 
much embarrassed by the frame of the record, then the following circum- 
stances will be to be considered, and their effect in equity determined:— 

«« First. The correspondence previous to the contracts, not dividing, as 
to the persons to whom it was to be paid, the purchase-money, but stating, 
as 1t were, one contract: the conveyance stating two distinct contracts for 
distinct subjects, and the conveyance having distinct receipts indorsed. 

«Secondly. Whether it is possible to consider the equitable effect of 
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two such contracts the same as if there had been but one contract, regard 
being had to the subjeet-matter of the two contraets. 

‘¢ Thirdly. What is the effect of selling in 1783, when no other pur- 
chase was in view, and the money arising from the sale in 1783, remain- 
ing money, in 1822, and part of the purchase-money, as his own personal 
property, remaining in the hands of Sir Henry Charles Englefield from 
1783 till 1806, above twenty years, when no intention could exist to lay 
that out in land during such twenty years. 

<< Fourthly. What is the effect, under all the circumstances, of restor- 
ing to the fund, in 1806, the money taken from it in 1783; regard being 
had to the separation of properties at the time of the sale, to the state and 
nature of all the wood and every part of it, for which Sir H. C. Englefield 
was paid, and the absence of all intention, at the time of the sale, and for 
years afterwards, to purchase land, and the value, which land, purchased 
about or soon after 1783, would be of to the owner of an estate purchased, 
compared to the value of the money, if he is to take that. 

<¢ Fifthly. What is the effect of the defendant’s conduct, as imputed by 
the bill. 

‘¢Sixthly. With reference to the act of parliament for changing trustees. 


- *¢Seventhly. With reference to the petition in reference to having the 


money out of court. 

«But all questions as to the power being well executed at law are ques- 
tions with which this court has nothing to do; for is not its jurisdiction 
founded on the fact (existing or supposed to exist), that the power is ill 
executed at law? If it is well executed at law, what occasion is. there for 
coming toa court of equity? If the plaintiffs in equity contend that it may 
be considered as well executed at law, why do they come into equity? If 
the judgment of the common pleas is a judgment that this at law is a bad 
execution of the power, can a court of equity decide (as it were upon error) 
that it is a good execution at law? and if it is, what have the plaintiffs to 
do here? If their ground of applying here is, that it is a good equitable 
execution, must they not either admit that it is a bad legal execution, and 
admit all that is necessary to prove the defendant in this cause entitled at 
law, or allow him to prove by trial every thing that is necessary to estab- 
lish that he is so entitled, whether it be pedigree or any other matter?” 


The injunction was dissolved. 

The bill was afterwards amended under an order dated the 21st of June 
1336.0 

Theamended bill, after setting forth the correspondence between Sir Hen- 
ry Charles Englefield and Mr Martin’s agent, stated, that the agreement 
contained in the letters had been adopted by Lord Cadogan; and that, 
it being conceived at the time that Sir Henry Charles Englefield was en- 
titled to the amount of the valuation of the timber, the recitals in the deed 
of May 1783 had been introduced by mistake, and did not set forth the 
agreement according to the true effect thereof. ‘The expressions in the ori- 
ginal record, which seemed to contest the legal invalidity of the execution 
of the power, were struck out; and, in addition to the relief before prayed, 
the amended bill sought to have the deed of May 1783 rectified, and made 
conformable to the contract contained in the correspondence. 

March. 1830:—The cause was brought to a hearing before Sir John 
Leach, Master of the Rolls, when the bill was dismissed. (See Russell and 
Mylne’s Rep.) 
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March 3, 1827.—The court will not, on the application of a tenant for life, direet an inquiry, 
whether it would be for the benefit of all parties interested in the property, that certain perma- 
nent and substantial improvements should be made in the mansion-house. ; 


NAIRN was, under a will, a tenant for life of a mansion-house and con- 
siderable real estates. 

In a suit instituted for the administration of the trusts of the testator’s 
will, a petition was presented by the plaintiff, the tenant for life, stating 
that he had expended considerable sums in repairs of the mansion-house; 
that the roof was constructed on a bad principle, and, unless it were re- 
moved and replaced by a roof constructed on a different principle, the man- 
sion-house would sustain considerable injury; that the removal and re-con- 
struction of the roof did not fall within the description of those ordinary 
repairs to which a tenant for life is liable, and would greatly benefit all the 
parties interested in the estate. The prayer was for a reference to inquire 
whether it would be for the benefit of the parties interested in the property 
that the roof of the mansion-house should be removed and a new roof con- 
structed at the expense of the testator’s estate; and, if the Master should 
be of opinion in the affirmative, that he should then proceed to inquire 
what would be the expense of a proper roof, and out of what fund the ex- 
pense ought to be paid. 

In support of the petition it was submitted that permanent and substan- 
tial improvements were often necessary, and that the charge ought not to 
be borne by the tenant for life. The cases of Bostock v. Blakeney, 2 Bro. 
C. C. 655, and Hibbert v. Cooke, 1 Sim. and Stu. 552, were cited. 

Expon, Lord Chancellor, refused to make any order on the petition; 
stating that, even if the Master should report that it would be for the benefit 
of all parties interested that improvements should be made in the mansion- 

house, he would not confirm the report. 


Goodson v. Ellisson. 


3 Russell, 583. 


, 


August 1824; March, July, December 1826; April 21, 1827,—Semble. A trustee under an old 
trust, creating successive limitations of equitable interests, some of which had failed, is enti- 
tled, before he can be required to convey, to have the equitable title of those who call for a 
conveyance ascertained by inquiry, and to have the deed of conveyance settled in the Master’s 
office. 

Semble. Where the cestuis que trust convey their beneficial interest in a portion of the property 
to a purchaser, the purchaser may file a bill against the trustee fora conveyance of the legal 
estate, without making the cestwis que trust, who sold to him, parties to the suit. 


THE case stated in the bill was, that, by an indenture bearing date the 
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ist of June 1767, Robert Buck and Susannah his wife covenanted to levy 
a fine unto Richard Ellisson, and. his heirs, of certain lands situate in 
Kent, which fine, as two equal undivided third parts of an undivided 
moiety of the premises, was to enure to the use of Robert Buck for 
his life; remainder to the use of Richard Ellisson and his heirs, upon 
trust to convey the same as. Susannah, the wife of Robert Buck, should 
by deed or will appoint, and in default of such appointment, to the use of 
Robert Buck in fee. The fine was levied; and, shortly afterwards, Susan- 
nah Buck died in the lifetime of her husband, without having made any 
appointment. 

Robert Buck, by his will dated in 1763, and a subsequent codicil dated 
the 24th of September 1767, devised all his real estates, subject to the 
payment of his debts and of certain legacies, to trustees upon trust to 
convey an equal share to each of his children who should attain twenty-one; 
but if he had no child who should attain twenty-one, then upon trust for 
his two brothers and sisters, and the survivors and survivor of them, dur- 
ing their lives and the life of the survivor; remainder to such of their chil- 
dren, living at the death of the survivor, as should attain twenty-one, in 
equal shares; and if they had no children who attained twenty-one, then 
to the use of Frances Tooker, Samuel Tooker, Samuel Buck, and William 
Buck, and the survivors of them, during their lives, and the life of the sur- 
vivor; remainder to such of the children of Samuel Buck and William 
Buck, living at the death of the survivor, as should attain twenty-one. 

In the events that happened, the intervening limitations were exhaust- 
ed, and William Buck became entitled to the whole property as devisee for 
life. Hedied in May 1819. At that time William Buck had two chil- 
dren living, and Samuel Buck had six children. Those eight persons had 
all attained twenty-one; and in them the beneficial interest in the property 
devised by Robert Buck, including the two thirds of the moiety of the 
lands comprised in the deed of June 1767, became vested. They pro- 
ceeded to sell the entirety of the lands in various lots; one of the lots was 
purchased by the plaintiff Goodson; and all the persons, who had any in- 
terest as devisees under the will of Robert Buck, or as claiming through 
any of those devisees, joined in a conveyance to him. 


Richard Ellisson, the trustee named in the deed of June 1767, died in-. 


testate in 1774, leaving his brother William Ellisson his heir at law and in 
gavel-kind. William afterwards died intestate, leaving his daughters, Ann 
and Susannah, his co-heiresses at law and in gavel-kind; and in them, as 
such co-heiresses, was vested the legal estate of inheritance, in two equal 
third parts of a moiety of the lands comprised in the deed of June 1767. 
Repeated applications had been made to the Misses Ellisson to convey to 
Goodson the legal estate of the lot purchased by him. ‘The vendors had 
offered to give any evidence or explanation that might be required with 
respect to their title, and to defray the expense of any investigation and 
of any professional assistance which the Misses Ellisson might require; 
but these ladies persisted in refusing to convey. ‘The bill, therefore, was 
filed by Goodson against them as defendants, praying that they might be 
decreed to convey, to him the legal estate of the two equal third parts of 
the moiety of those parcels of land which he had purchased. 

The defendants, by their answer, declared their belief, that Richard 
Ellisson did not execute the indenture of the Ist of June 1767, or accept 
the trusts of it, or become a party to the fine alleged to have been levied 
in pursuance of it; stating, that, although divers acts had been from time 
to time done by those claiming title to the premises in question, to which 
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Richard Ellisson and his heirs, if he had accepted the trust, must have 
been parties, and although, in the year 1796, a suit was instituted for a par- 
tition of this estate, or of a part of it, in which a decree fora partition was 
pronounced, and a partition actually took place, yet Richard Ellisson and 
'». his heirs did not, nor did any of them ever become, nor was he or any of 
them ever required to be, a party or parties to such act or deeds or suit; 
that if the trusts of the indenture were ever in any way accepted by Richard 
‘Ellisson, they must have been put an end to in his lifetime by surrender, 
release or otherwise; and that no applications had been made to them to 
execute any conveyance, till the 11th of November 1822. They admitted 
that they had refused to execute a conveyance to the plaintiff; threw out 
some vague suggestion, importing that Richard Ellisson (whose solicitor 
Robert Buck had been) was probably the beneficial owner of the pro- 
perty; stated their belief that the object of Buck’s devisees, in endeavour- 
ing to get them to execute the deed to Goodson, was to deprive them of 
any interest which they might really have in the alleged trust property; 
and submitted, whether, under the circumstances, they ought to be com- 
pelled to execute the conveyance. 

The possession was proved to have gone for more than twenty years, 
according to the devolution of title stated in the bill. 

The plaintiff had examined relations of the family, to show that Robert 

’ Buck and his brothers and sisters severally died without issue; that Frances 
Tooker, Samuel Tooker, Samuel Buck, and William Buck, were all dead; 
and that the eight persons, through whom the plaintiff claimed, were the 
only children of William Buck and Samuel Buck living at the death of 
the survivor. The defendants by their answer admitted, that they had 
heard and believed that Susannah Buck died in the lifetime of Robert 
Buck, without having executed the power of appointment. 

Mr Horne and Mr Tinney, for the plaintiff. 

Mr Duckworth, for the defendants, argued, that, if any estate was ever 
in Richard Ellisson, a reconveyance of it must be presumed; because more 
than fifty years had elapsed, during which period no trace could be found, 
indicating the existence of a legal interest in him. On the contrary, dur- 
ing the whole of that period, neither he nor his heirs had ever been called 
on to do a single act; and a partition had even been made of a part of the 

_. estate without his or their concurrence. Emery v. Grocock, 6 Mad. 54. 
ote Cooke v. Soltau, 2 Sim, and Stu. 154.(a@) If a reconveyance was to be 


‘ eae then the plaintiffs had no right to come into a court of equity. 
If the legal estate was in the defendants, still it was incumbent on the 


_ plaintiff to show that the whole of the equitable interest was in those from 
whom he had purchased: and, upon so intricate a devolution of title as was 
stated in the bill, it was not reasonable to expect that the defendants were 
to take upon themselves the risk of coming to a conclusion, or were to be 
satisfied with any opinion not judicial. 

Mr Horne, for the plaintiff, proposed, that the deeds should be examined 
by the solicitor and counsel of the defendants, in order to satisfy them- 
selves as to the title of the plaintiff; and he offered to pay the costs of the 
defendants as between solicitor and client, if they would, even at this 
period, execute the conveyance. 

On the recommendation of the Master of the Rolls the cause stood over, 


(a) This case was decided in December 1823, and not in December 1824, as stated in the 
report. 
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in order that the deeds might be inspected on behalf of the defendants. 
The inspection took place. 

The defendants persisted in refusing to convey: and the cause was again 
spoken to. 


“lugust 18, 1824.—Lorp Girrorp, Master of the Rouzs. The first 
defence to this bill is, that, under the circumstances of the case, and after 
the lapse of so long a period, a reconveyance must be presumed of such 
estate or interest as Richard Ellisson might have acquired under the deed 
of 1767. The cases, in which a reconveyance has been presumed, have 
been cases in which a party, having clearly an equitable interest, has been 
proceeding at law, and an outstanding legal estate has been set up against 
him: but, as between the representatives of a trustee and the cestuis que 
trust, where nothing but lapse of time has occurred, I find no authority 
for presuming a reconveyance. This defence, therefore, cannot avail the 
defendants; and if the plaintiff has made out his equitable title, he has es- 
tablished his right to the decree he asks. The cause stood over, in order 
that the defendant’s professional advisers might have an opportunity of 
perusing certain instruments, in order to see whether there was any diffi- 
culty as to the deduction of the equitable title. An objection has been 
taken, but, as appears to me, without reason; and the result of my opinion 
is, that the equitable interest is sufficiently vested in the plaintiff to entitle 
him to a conveyance of the legal estate. 

Every offer was made to these ladies to satisfy them of the title of the 
plaintiff: the inspection of all the instruments was tendered to them; they 
were requested to avail themselves of professional assistance at the expense 
of the parties beneficially interested; and they were forewarned, that, if 
they persisted in declining these proposals, a suit would be the necessary 
consequence, and costs would be prayed against them. They persist in 
their refusal, and in their answer they allege that they have a beneficial 
interest in the estate. When we consider how much of the property of 
this country isin the hands of trustees, what a doctrine it would be, if we 
were to hold, that, after a fair request to convey, and after an offer, that, 
if any doubt can be suggested on any point, that doubt shall be referred 
to whatever professional man the trustee may choose, the trustee may still 
with impunity refuse to convey; and that every cestut que trust must 
come into this court, in order to obtain a conveyance of the legal estate? 

I admit, that it is only in a strong case that costs will be given against 
trustees; yet, where they refuse, without a reasonable motive for their re- 
fusal, to act without suit, they will be visited with costs. Trustees,” 
says Sir J. Leach, in Taylor v. Glanville, 3 Mad. 178, «are entitled to the 
protection and direction of the court in the exercise of their trusts, and 
can never be called upon to pay costs, unless they refuse to act without 
suit merely from obstinacy and caprice.”” In Jonesv. Lewis, 1 Cox, 199, 
a suit for specific performance was rendered necessary, in consequence of 
a trustee refusing to join the vendor in the conveyance; and the court or- 
dered the trustees to pay all the costs of the suit, as well those of the 
vendor as of the purchaser. 

In the present case, I am of opinion that the suit has been rendered ne- 
cessary by the caprice and pertinacity of the Misses Ellisson; and, consi- 
dering the immense expense to which cestwis gue trust may be exposed, 
where a trustee, who might have satisfied himself out of court concerning 
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the propriety of what he was called upon do, as well as by coming into 
court, refuses to act unless he is compelled by a decree, the defendants 
must pay the costs of the suit. 


The decree was, ‘‘that the defendants should execute the conveyance 
of the 24th and 25th days of February 1822, in the pleadings mentioned, 
of the legal estate and inheritance thereby stated to be then vested in them, 
of and in two equal third parts or shares of one undivided moiety of the 
pieces or parcels of land, in the pleadings also mentioned, and that they 
should pay to the plaintiff his costs of the suit.” 


May 2, 18, 1826.—From this decree the defendants appealed. _ 

Mr Agar and Mr Knight, for the appeal, argued, that the plaintiff had 
not made out his equitable title. It had not been proved that a fine was 
levied in pursuance of the deed of 1767, or that Susannah Buck had died 
without executing the power. Wherever an act was to be done on the 
presumption that a power had not been exercised, the course of the court 
was, not to proceed except on the report of the Master; and depositions in 
the cause were never sufficient to induce the court, at the hearing, to con- 
sider such a fact as finally established. The same principle applied to the 
evidence that the brothers and sisters of Robert Buck died without issue, 
and that the vendors, of whom the plaintiff purchased, were the only chil- 
dren of Samuel Buck and William Buck who were living at the death of 
the latter. These were facts which could not be duly ascertained, except 
by the report of the Master. Suppose, for instance, that the plaintiff’s 
vendors had, before the sale, filed their bill to have a conveyance from the 
alleged trustees, a decree for a conveyance could not have been pronoun- 
ced at the original hearing; there must have been a reference to the Master, 
to inquire what children of Samuel Buck and William Buck were living 
at the death of the latter. How could the court act with more rapidity in 
favour of the plaintiff, than it could have done in favour of those from 
whom he derived his title?—and that, too, in the absence of the very per- 
sons whose rights were to be bound by the decree of the court? Accord- 
ing to the case stated by the bill, the defendants were trustees for eight 
individuals, under whom the present plaintiff claimed by a recent convey- 
ance; was the court, in his favour, to execute the trust as to a portion of 
the property, when not one of those eight persons was a party to the 
suit § 

Even if it were clear that the plaintiff had made out a complete title, it 
would be extravagant to throw the costs of the suit on the defendants. 
Here was a long deduction of title through a period of between fifty and 
sixty years, in which there had been a frequent transmission of right from 
one person to another, and, the whole interest, after the failure of many 
previous limitations, was represented as having become vested in a con- 
siderable number of persons. A trustee was not bound to satisfy himself 
by any private opinion, as to the results of law and of fact, on which such 
a title depended; he had a right to have the direction and indemnity of the 
court; and in declining to act without that direction and without that in- 
demnity, there was neither pertinacity nor caprice. 

Mr Horne and Mr Tinney, contra, insisted, that to have entered into 
formal proof of the levying of the fine, or of the death of Susannah Buck 
without having exercised her power, would have been an useless addition 
to the expense to which the plaintiff had been already exposed; since the 
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defendants admitted by their answer that they had been informed that the 
fine was levied, and that Susannah Buck died without having exercised 
the power: and they did not make any suggestion putting either of those 
facts in issue. In like manner, with respect to the other points on which 
the title of the plaintiff depended, further inquiry might have been proper, 
if there were the slightest evidence before the court in Opposition to that 
of the plaintiff, or if any doubt could be entertained as to the propositions 
of fact on which his case rested. Here there was no allegation, on the 
part of the defendants, of any specific fact which would affect the title of 
the plaintiff; and the possession had corresponded with the case stated by 
the bill. Further investigation was asked, not in order to satisfy their own 
minds, or to remove any scruples, but for the sake of overwhelming their 
cestuis que trust with costs. If there was any proposition of law or of 
fact, about which a shadow of doubt could reasonably be entertained, a 
trustee would be justified in declining to convey without the sanction of 
the court: but in the present case, no scruple existed, no doubt was sug- 
gested, no objection was stated; and the interference of the court was re- 
quired, not to aid the understanding of the trustees, or to protect them from 
apprehended dangers, but to overcome an unreasonable resistance, which 
proceeded either from a desire to set up an unfounded claim of beneficial 
interest in themselves, or from the hope of compelling the cestuis que 
trust to purchase their acquiescence. 


July 4, 1826.—Epon, Lorp Cuancettor. In 1767 a deed was exe- 
euted, and I will assume that a fine was properly levied in pursuance of it, 
by which an estate was granted and conveyed to Richard Ellisson and his 
heirs on certain trusts. The bill deduces the various changes of the title 
to the equitable interest which occurred between 1767 and November 
1822, bringing it, in 1819, into eight different persons, each of whom is 
represented as the owner of an undivided eighth part of the property. 
These eight persons sell the property in different lots to different persons; 
and, the present plaintiff having bought one of the lots, a deed is prepared, 
conveying certain parcels of land to him; that deed the eight persons, who 
are represented as the owners of the beneficial interest, have executed; and 
the co-heiresses of Richard Ellisson are also required to execute it. They 
refuse, and the bill is filed. 

By the answer, they first state that Richard Ellisson never accepted the 
trust, and they refer to transactions of some importance with respect to the 
property in the interval between 1767 and the filing of the bill, to which 
neither they, nor any of the persons whom they represent, were called 
upon to be parties, though some of the persons interested in the property 
at those times were conversant with the law. From these circumstances, 
they come to the conclusion that the trust was never accepted; and towards 
the close of the answer, they intimate that they themselves have a benefi- 
cial interest in the estate. How they make out that such an interest is 
in them, they do not explain; and there is not the slightest colour, of pre- 
text for supposing that they have a single particle of beneficial interest. 

The Master of the Rolls has ordered the defendants to execute the con-. 

eyance, and to pay the costs of the suit. 
2 ee if ed plaintiff had been the purchaser of the whole estate, 
and the conveyance had related to the whole, it would have been a matter 
for consideration, whether the trustees would not have a right, where there 
has been so much devolution of title, to have the title examined in this 
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court, instead of being required to acquiesce in an opinion which was not 
clothed with the sanction of judicial authority. But this plaintiff isthe 
purchaser of only sixteen acres of the property, and the rest of the estate 
has been sold to other persons in different lots! Now, I confess it is quite 
new to me, to be informed that you can call on a trustee from time to time 
to devest himself of different parcels of the trust estate, so as to involve 
himself as a party to conveyances to twenty different persons. Has not a 
trustee a right to say, ‘‘if you mean to devest me of my trust, devest me 
of it altogether, and then make your conveyances as you think proper ? 
I have been accustomed to think, that a trustee has a right to be delivered 
from his trusts, if the cestuis gue trust call for a conveyance. 

Another principle, which has been lost sight of in this decree, 1s, that 
a trustee can be called on to convey only by the words and descriptions 
by which the conveyance was made to him. In this respect, he is like a 
mortgagee. ; 

I see nothing in the record which would have hindered me from direct- 
ing these ladies to convey, if Ihad such parties before me as would have 
enabled me to direct a conveyance of the whole estate. If the cestuis que 
trust had all been here, they might have prayed that the sixteen acres in 
question might be conveyed to Goodson, and the residue of the estate toa 
trustee on trust to convey to the other purchasers. As the suit is framed, 
I cannot take that course. 


December 6.—The discussion was renewed. 

Mr Horne and Mr Tinney contended, that the doctrine that the whole 
trust must be executed at once, applied only to special trusts, but did not 
extend to a general trust, which is the same as the use was before the 
statute of uses. “ The special trust lawful,’ says Lord Bacon, ‘is, as 
when I enfeoff some of my friends, because I am to go beyond the seas; 
or because I would free the land from some statute, or bond, which I am 
to enter into; or upon intent to be re-enfeoffed, or intent to be vouched, 
and so to suffer a common recovery, or upon intent that the feoffees shall 
enfeoff over a stranger: but where the trust is not special nor transitory, 
but general and permanent, there it is an use.”? ¢* An use,’’ he afterwards 
says, ‘‘ is a trust reposed by any persons in the terre-tenant that he may 
suffer him to take the profits, and that he will perform his intent.”(a) 
In Chudleigh’s case, 1 Rep. 121, b, one of the characteristics of an use is 
stated to be, ‘ that the terre-tenant shall make estates according to the 
direction of the cestuiz que use.’? The special trust is directed towards 
the accomplishment of a particular purpose, and is limited in its duration. 
The general trust may continue for an indefinite period, in the course of 
which the beneficial interest may undergo many changes, and is liable to 
be divided into a succession of fragments: and the duty of the trustee is, 
upon being saved harmless in point of expense, to execute from time to 
time such conveyances as the interest of his different cestuis que trust 
may require. It is a matter of daily experience, where property is holden 
in trust for a number of persons, that their several portions of the trust 
property are conveyed or assigned to them as they successively become 
entitled to the absolute ownership in possession: and no doctrine would be 
productive of greater practical inconvenience, than the position, that a 
trustee is not to part with any portion of his legal interest in the subject of 
a trust, unless he at the same time devests himself altogether of the charac- 


(a) Bacon’s reading on the statute of uses, 
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ter of trustee. The present plaintiff, so far as regards the sixteen acres 
which he has purchased, is the cestud que trust of the defendants; and he 
has a right to call upon them to execute for his benefit the trust with which 
they are clothed. 

Mr Agar and Mr Knight insisted on the same topics of defence which 
they had before urged; particularly, that the suit was not so constituted 
with respect to parties, as to enable the court to call upon the alleged trus- 
tees to convey a part of the trust estate. 

December 11.—The Lorp Cuancexior expressed a doubt, whether, on 
the construction of the instrument of the 1st of June 1767, the legal fee, 
upon the death of Susannah without executing her power, did not vest in 
Robert Buck. 

December 12.—The Lorp Cuancetzor stated, that he thought there 
were parties enough before the court to enable him to make a decree; that, 
in the case of an old trust, the court was bound to inquire into the facts, if 
the inquiry could be at all useful; and that, in a case liket he present, the 
trustee had a right to have the conveyance settled in the Master’s office. 


April 21, 1827.—The following decree was made:—‘ His lordship 
doth order, that the decree made in this cause, the 18th of August 1824, be 
reversed; and it is ordered, that it be referred to the Master to inquire and 
state to the court, whether the plaintiff is entitled to that beneficial equi- 
table estate which he seeks to have clothed with a legal estate by convey- 
ance: and in making the said inquiry, it is ordered, that the Master do 
ascertain and state to the court, whether all prior vested and contingent 
equitable titles have failed by deaths or non-existence of persons who 
would have taken before the plaintiff, &c. And it is ordered, that the said 
Master do tax the costs of the defendants of this suit to this time, including 
their costs of the appeal, as between party and party, that the same, when 
taxed, be paid by the plaintiff to the defendants; but this taxation is to be 
without prejudice as to whether the defendants shall not be finally entitled 
to any further costs, charges, and expenses: and his lordship doth reserve 
the consideration of all further directions, and whether the defendant shall 
be allowed any further costs, charges, and expenses up to this time, and 
also the consideration of all subsequent costs, charges, and expenses, until 
after the Master shall have made his report.” 


Grant v. Grant. 
8 Russell, 598. 


February, March, April, 1827.—In a court of equity, a debt, secured by bond, may be carried be- 


yond the penalty of the bond, if the debtor has by injunction restrained the creditor from pro- _ 


ceeding at law, and there has been no misconduct on the part of the creditor. 
+ The writ of ne exeat regno, granted at the suit of a person equitably entitled to certain bonds, 
9 though the transactions, out of which the demand arose, took place in Jamaica, between par- 
ties resident there, and were the subject of suits in that island, and though in one of those 
suits an injunction issued, restraining the person, whom the present plaintiff represented, from 
proceeding on the bonds at law ; the court, considering the injunction, though never dissolved, 
as substantially superseded by subsequent proceedings. 
A writ of ne exeat regno granted at the suit of a person equitably entitled to the sum due on 
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the bond, though the personal representative of the trustee, to whom it had been assigned ian 
trust for him, was nota party to the suit. 

A writ of ne exeat regno will not be discharged, though it appears to have issued for a sum 
greatly exceeding that for which it can be sustained ; but the amount, for which it is marked, 
will be reduced, 

A writ of ne exeat regno will be granted in respect of a debt which was contracted in Jamaica, 
between persons resident there, though, in Jamaica, the defendant could not have been arrested 
for the demand. 

A defendant in custody under a ne exeat regno is not bound to answer before he moves to dis- 
charge the writ. 


THE bill was filed by Sir Alexander Cray Grant, Bart. as administrator 
of his father, the late Sir Alexander Grant, praying against his uncle, 
Charles Grant, an account of what was due from the latter in respect of 
five bonds, and also a writ of ne exeat regno. One Alexander Lindo, 
who was stated to be out of the jurisdiction, was made a formal defendant; 
but, from the affidavit of Charles Grant, it appeared that this gentleman 
was dead. 

The material facts, upon which the questions arose between the parties, 
were the following:— 

Sir Alexander Grant, the great uncle of the plaintiff, by his will dated 
in April 1772, and a codicil dated in the following July, gave, amongst 
other things, legacies of 3000/. each to his nephews Peter Grant and James 
Grant, and a legacy of 2000/. to his nephew, the defendant, Charles Grant. 
These legacies were to be paid at the end of seven years from the testator’s 
death, with interest at 5/. per cent from the end of one year after his death, 
and were charged on all the real and personal estate of the testator, except 
his lands in Scotland. The residue of that real and personal estate, sub- 
ject to the payment of his debts and legacies, he gave to his brother Lu- 
dovic Grant. On the 2d of August 1772, the testator died, so that the 
legacies became payable on the 2d of August 1779. Sir Ludovic Grant 
died in 1790; and his son and heir at law, the late Sir Alexander Grant, 
became entitled to the residue of the real and personal estate of the testa- 
tor, Sir Alexander Grant. 

In 1782, the defendant, Charles Grant, contracted with J. C. Sholto 
Douglas, for the purchase of an estate in Jamaica, at the price of 50,0004. 
To secure 10,000/., part of the purchase-money, with interest at 67. 
per cent, he and Peter Grant executed five bonds, dated the 2d of Decem- 
ber,1782, in penal sums amounting to 22,330J. 6s. 2d.; and, on the same 
day, Charles Grant’s legacy of 2000/., and Peter Grant’s and James 
Grant’s legacies of 3000/. each, were assigned as a collateral security for 
the payment of the same sum. 

In July 1783, Douglas filed a bill in the court of chancery of Jamaica, 
against the executors and trustees of Sir Alexander Grant, and against 
Charles Grant, James Grant, and Peter Grant, for the purpose of enforcing 
payment of the legacies in part satisfaction of the 10,0002. In 1788, a 
decree was made in this suit, which directed the Master to take an account 
of what was due in respect of the three legacies, and also an account of the 
real and personal estate of the testator, Sir Alexander Grant. In the pro- 
ceedings under this decree, it appeared that, on the 1st of April 1789, 
there was due in respect of the legacy to James Grant, 3898/. 1s. 6d.; in 
respect of the legacy to Peter Grant, 5050/.; and in respect of the legacy 
to Charles Grant, 29662. 13s. 4d.: and it further appeared, that the late 
Sir Alexander Grant, as agent to the trustees and executors, had received 


eye 
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assets to the amount of between 200,000/. and 300,000/. In 1792, St, 
Alexander Grant purchased the debt of 10,000/., and the securities for in 
from Ross, the surviving executor of Douglas; and, by indenture, dated 
the 17th of December 1792, reciting that 22,4357. 1s. 71d. was due upon 
the bonds, Ross assigned the bonds and legacies to Alexander Lindo, as a 
trustee for Sir Alexander Grant. 

In March 1793, Charles Grant filed a bill in the court of chancery in 
Jamaica against Ross, Lindo, and Sir Alexander Grant, praying that, as 
against him, the assignment of the legacies might be declared fraudulent; 
that the three legacies might be deemed pro tanto a satisfaction of the 
bonds; that the bonds might be delivered up, the plaintiff being willing to 
pay any balance which might remain, after the sum due for the legacies 
had been deducted; . and that an injunction might issue; to restrain the de- 
fendants from disposing of the bonds, or from proceeding at law against 
him, Charles Grant. In January 1794, Charles Grant obtained the injune- 
tion which he prayed; and, on appeal, the order granting it was, in 1799, 
confirmed by the privy council. 

Long previous to this time, commissions of bankrupt had issued against 
both Peter Grant and James Grant; and, in April 1800, the assignees of 
these two gentlemen, together with James Grant, filed a bill in Jamaica 
against Charles Grant, Lindo, Sir Alexander Grant, and the representa- 
tives of the original testator, praying that Charles Grant might be decreed 
to pay what was due from him on the bonds, so that the two legacies of 
3000/. might be exonerated, and that the amount due for principal and in- 
terest on those two legacies might be paid to the plaintiffs. 

In February 1807, a decree was pronounced in this suit, which ordered 
that Charles Grant should pay to Sir Alexander Grant, in part satisfaction 
of the bonds, the amount of the two legacies, with interest; and that Sir 
Alexander Grant should, out of the assets of the testator, pay to the plain- 
tiffs the amount of the legacies, with interest. Appeals from this decree 
were presented both by Charles Grant and by Sir Alexander Grant: and, 
in 1809, the privy council reversed it, and ordered, among other things, 
that Charles Grant should pay to Sir Alexander Grant, in part discharge 
of the five bonds, what should appear to be due to Peter Grant and James 
Grant in respect of their legacies, and that Sir Alexander Grant should 
pay over the same to the plaintiffs in the suit. The Master made his re- 
port, certifying the amount due for principal and interest on the two lega- 
cies: Charles Grant took exceptions, which were over-ruled by the Chan- 
cellor of Jamaica: an appeal was then presented; and, in April 1818, the 
order, over-ruling the exceptions, was confirmed by the privy council. 
The consequence was, that, in Febuary 1819, Charles Grant paid 16,8814, 
being the amount of the two legacies, with interest, to Sir Alexander 
Grant, in part discharge of the bonds; and the latter, in compliance with 
the decree of the privy council, handed the money over to the assignees 
of James Grant and Peter Grant. 

No further payments had been made in respect of the bonds; and, on 
the other hand, the legacy to Charles Grant had not been satisfied. 

The present bill was filed on the 11th of January 1827. On the 12th 
of January, a writ of ne exeat regno issued against Charles Grant, marked 
for 13,000/., upon an affidavit that the plaintiff believed that sum to be 
due to him, as administrator of his father, from the defendant, and that the 
latter was about to embark for Jamaica. 


536 CONDENSED ENGLISH 


[Grant v. Grant.] 


February 9, 10, 1827.—Charles Grant filed affidavits; and a motion 
was now made on his behalf to discharge the writ. 

The plaintiffs insisted, as a preliminary objection, that the defendant 
was bound to put in his answer; and that, till his answer was filed, his 
application to supersede the writ could not be heard. Russell v. Asby, 
5 Ves. 96. ‘The defendant,” said Lord Rosslyn, “‘ having appeared, 
must put in his answer, and may apply to set aside the writ; but I cannot 
take his affidavit.” 5 Ves. 99. 

The Lord Chancellor held that a defendant, who was in custody upon a 
writ of ne exeat regno, might at any time apply to discharge the writ, on 
affidavits showing that it had issued improperly. (a) 

The first ground on which the defendant sought to discharge the writ, 
was, that the debt claimed was a legal demand, which, if it was really due, 
the plaintiff might have recovered by actionin Jamaica. For by the laws 
of that island(4) an obligee may assign a bond by indorsement ‘in a given 
form, and the first assignee may in like manner assign it to a second, and 
soon. By such assignments the assignee acquires all the rights of the ob- 
ligee, and may put the bond in suit in his own name. 

It was answered, that it did not appear that, in respect either of the 
parties to the assignment, or of the form of the assignment, the present 
case came within the rule of the law of Jamaica. 


The Lorp CuanceLtor. Suppose the bond has been so assigned as to 
enable the assignee to sue on it in Jamaica in his own name, it is not 
Lindo who is plaintiff here, but the cestuz que trust of Lindo; and the 
act which has been referred to, though it might give Lindo certain rights, 
would not extend those rights to Lindo’s cestui gue trust. In no view 
of the case could the present plaintiff sue on the bond in his own name: in 
regard to him, the demand which the bill seeks to enforce, is purely 
equitable. 


Another objection made to the writ was, that, by the laws of Jamaica, 
a freeholder, who has five acres of planted ground, or a house of the yearly 
value of 10/., is privileged from arrest; that the defendant was a freeholder 
of this description; that the alleged debt was contracted when the defend- 
ant and the plaintiff’s father were both resident in Jamaica; that the ques- 
tion, therefore, ought to be tried by the laws of that island; and that, as 
the defendant could not have been arrested there for the demand, he ought 
to enjoy the same privilege here. De Carriere v. De Calonne, 4 Ves. 
577. Flack v. Holme, 1 Jac. and W. 405. 

It was answered, that, whatever the rule might be as to the issuing of 
the writ, where the question was between foreigners, and the demand had 
originated in a foreign country,(c) all the parties here were British. sub- 
jects, and all the transactions had taken place within the dominions of the 
British crown. 


(a) See Hyde v. Whitfield, 19 Ves. 342. Flack v. Holme, 1 Jac. and W. 414. Beams’s View 
of the Writ of We exeat regno, 85. 
(6) Statutes of Jamaica, vol. ii. 141. 
(e) See Pearne v. Lisle, Ambler, 75. Whitehead v. Murat, Bunb. 183. Robertson v Wil- 
kie, Amb. 77. Atkinson v. Leonard, 3 Bro. C. C. 218. Howden ». Rogers, 1 Ves snd 129 
and Beams’s View of the Writ of We exeat regno, 63—68. : ; * 
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The Lorp Crancextor overruled the objection. 

_ It was then contended, on behalf of the defendant, that the proceedings 
in the suit instituted by Charles Grant in 1793, and which was still pend- 
ing, afforded a sufficient reason against the interference of the court by a 
writ of ne exeat regno in favour of the plaintiff’s claim. In that suit, 
Charles Grant had impeached the title of the late Sir Alexander Grant to 
the debt in question; he had offered to pay the balance, if any, which 
might be found due in respect of it; he had obtained an injunction against 
proceeding at law upon the bonds; and that injunction, having, on appeal, 
been affirmed by the privy council, and never having been dissolved, was 
to be considered as stillin force. While the injunction continued, neither 
the present plaintiff nor his trustee, Lindo, could have sued on the bond 
at law; and he, therefore, could not be entitled to the benefit of a writ, 
which comes in lieu of a legal arrest. 

On the other hand, it was answered, that the injunction was gone in con- 
sequence of the death of Sir Alexander Grant and of the other defendants 
to the suit of 1793; that, at all events, it was virtually superseded by the 
decree of the privy council in 1809, made in the suit of the assignees of 
James Grant and Peter Grant, which ordered Charles Grant to pay up- 
wards of 16,000/. in part discharge of the bonds; that no suit was now 
pending in Jamaica, in which the plaintiff could recover the balance due to 
him, for he could not prosecute the suit of Charles Grant, and the suit of 
the assignees of James Grant and Peter Grant related only to the two lega- 
cies of 3000/.; and that the pendency even of an effective suit in Jamaica 
would be no objection to the institution of a new suit here, when both par- 
ties were in England, and one of them was permanently resident here. 

In reply, it was urged, that the suit of Charles Grant must still be con- 
sidered a subsisting and effective suit with respect to the adjustment of the 
balance as between his own legacy of 2000/. and the residue of the bond 
debt. 


Feb. 10.—The Lorp Cuancettor. If theresult of the whole proceeding 
up to the present time be, that nobody has any demand in respect of the mat- 
ters of the different suits, except those who represent Sir Alexander Grant, 
the bill of 1793 may be considered as out of court. If the equities of that 
bill have been satisfied by subsequent proceedings, the injunction must be 
considered as gone. The questions, therefore, come to these two points 
—Is there any thing to be done in the suit in Jamaica? and what is the 
rule of this court with respect to granting a writ of ne exeat regno, where 
suits, relating to the same matters, are depending in another country? 


Feb. 12.—The Lord Chancellor stated, that hehad found a case, Howden 
v. Rogers, 1 Ves. and B. 129, in which this court granted a writ of ne exeat 
regno, though a suit was pending in Ireland for the same demand. He 
therefore thought, that the existence of the suits in Jamaica did not afford 
any reason why the writ should not be continued. ; 4 

With respect, he added, to the injunction granted in 1794, it must be 
considered as gone in consequence of the subsequent proceedings; and, af- 
- ter the acts which have been since done, if an application were now made 
to have it revived or continued, such an application could not succeed. 

Another objection made to the writ was, that, in fact, the debt due to 
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the plaintiff had been satisfied. His demand could not be comiediberand 
the aggregate of the penalties of the bonds, which amounted to eds On 
6s. 2d. In part discharge of this, there had been paid, in 1819, 16,884 a 
leaving a balance of about 5444/., against which Charles Grant was entitle 
to set off the amount of his own legacy. By the report of the Master made 
in Douglas’s suit, it appeared, that, on the Ist of April 1789, there was 
due to Charles Grant, in respect of his legacy, 2966/. 13s. 4d.; and thirty- 
eight years’ subsequent interest, added to that sum, would carry the aneee 
considerably beyond 6000/. The plaintiff represented the persons who ha 
possessed themselves of the assets of the original testator, and, in oe 
they and he had all along in their own hands the principal and interest (0) 
the legacy: the bonds, therefore, were satisfied to the full amount of the 
penalties. Clarke v. Seton, 6 Ves. 411. : , 

For the plaintiff it was answered, that the debt due to him was the prin- 
cipal sum of 10,000/., with forty-five years’ interest at 6/. per cent, mak- 
ing a total of about 37,000/., and leaving, after every allowance was made 
to the defendant in respect of the legacy, a balance due of nearly 14,0001. 
The debt was not limited by the amount of the penalties; first, because 
Charles Grant had, by his injunction, obtained in 1794, prevented the 
assignee of the bonds from obtaining payment of them, while the principal 
and interest were less than the penalty, Pulteney v. Warren, 6 Ves. 73; 
and, secondly, because the legacies were assigned as a collateral security, 
and the plaintiff might apply them in satisfaction of the interest on the 
10,0007. beyond the amount of the penalties of the bonds. Clarke v. 
Lord Abingdon, 17 Ves. 106. Godfrey v. Watson, 3 Atk. 518. 

The Lorp Caancextor stated that, in his opinion, the plaintiffs de- 
mand was not to be limited by the amount of the penalties of the bond; 
for he had always considered, on the authority of Duval v. Terry, Show. 
P. C. 15, that a party, who had been restrained from proceeding at law, 
while the debt was under the penalty, had a right, in a court of equity, to 
principal and interest beyond the penalty of the bond. 

The writ was continued. 

The defendant afterwards put in his answer; and in it he entered into 
a more detailed statement of the various transactions between the parties. 

March 5, 7.—On the answer, the motion to discharge the writ was 
renewed; and the argument turned chiefly on the question, whether the 
plaintiff’s demand was to be limited by the amount of the penalties? 

For the defendant it was argued, that the accepted case, in which the 
debt might be carried beyond the penalty of the bond, was only where the 
payment of the bond had been prevented by gross misconduct on the part 
of the obligor. Here there had been no misconduct on the part of Charles 
Grant. By his bill in 1793, he tendered payment of the utmost balance 
which the late Sir Alexander Grant could have claimed: that offer was not 
accepted; and whatever delay had occurred in adjusting the mutual rights 
of these parties, at least as much blame attached to those whom the plain- 
tiff represented as to the defendant. There were equities to be adjusted 
between the parties: those equities Charles Grant asserted by the bill of 
1793; and it was immaterial, whether, in the final result, he was or was 
not entitled to the full extent of the equity suggested by his bill: it was 
enough that the transaction had been of such a kind, that the sam, which 


a liable to pay, could not be ascertained in a mere action on the 
nd. 
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On the part of the plaintiff were cited Duval v. Terry, Show. P. C. 15; 
Hale v. Thomas, 1 Vern. 349; Morgan v. Jones, 2 Dickens, 643; Elliott 
v. Davis, Bunb. 23; Pulteney v. Warren, 6 Ves. 79—92; Bond v. Hop- 
kins, 1 Sch. and Lef. 414; Atkinson v. Atkinson, 1 Ball and B. 238; 
O’Donel v. Browne, 1 Ball and B. 262. The bill of 1793 proceeded on 
the principle, that Charles Grant was entitled to set off the whole of the 
three legacies against the bond debt, from the time that the bonds were 
assigned to Sir Alexander Grant. In that alleged equity he failed; for the 
chancery in Jamaica, and the court of appeal in England, decided, that 
there was no right of set-off as to the two legacies of Peter and James. 
Having thus improperly delayed his creditor, he could not take advantage 
of his own wrong. 


__ March 10.—The Lory Cuancettor. With respect to the general 
jurisdiction, I entertain no doubt whatever, that, if a person, indebted in 
a sum of money by bond, files his bill for an injunction, stating that he is 
entitled, by reason of equitable circumstances, to be relieved from the ob- 
ligation which presses him at law, and there is no neglect or default on the 
part of the defendant, this court has a right to consider the bond cred- 
itor as submitting to do equity, when he asks equity; and whatever ab- 
struse and delicate reasoning there may be, as to whether the excess of 
the debt beyond the penalty is a specialty debt or a simple contract debt, 
this court will find a way to give execution for the difference. On the 
other hand, if it were the creditor’s own fault that he had not payment of 
his debt sooner, it would not be competent.for him to take the benefit of 


the same rule. 


The question was again discussed, but principally with respect to the 
amount of the demand. 

Mr Hart and Mr Pemberton contended, that, as the amount of the 
legacies had been de facto in the hands of Sir Alexander Grant, they 
ought to be set off against the bond debt from the very commencement of 
the transaction; that the decree of the privy council, in the suit of the 
assignees of James Grant and Peter Grant, decided nothing as between 
Sir Alexander Grant and Charles Grant, but merely provided for payment 
of the legacies to which James and Peter were unquestionably entitled; 
that, in this view of the case, it was impossible to sustain the writ to the 
amount of 13,000/., or even to half of that sum; and, considering the op- 
pression that might be exercised by a plaintiff obtaining a writ of ne exeat 
regno marked for a large sum, when his claim was of a comparatively 
small amount, the court ought to discharge the writ altogether, unless the 
plaintiff could sustain it either to the full extent of the sum marked, or 

s nearly to that extent. At all events, the court would reduce the sum for 
which the writ was marked. 1 Turn. and Russ. 100. 

They also cited Ray v. Fenwick, 3 Bro. C. C. 25,(a@) in which Lord 
Thurlow had refused a writ of ne exeat regno to the assignee of a bond, 
because there was no representative of the original obligee, and the suit 
was, in that respect, defective for want cf parties. A similar objection, it 

was said, would apply here; for Lindo, the assignee of the bond in 
trust for Sir Alexander Grant, was dead, and his representatives were not 


parties to the suit. 


(a) See the case referred to in Mr Belt’s note to Ray v. Fenwick, in his edition of Brown. 
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The Lorp Cuancersor thought that the want of a personal represen- 
tative of Lindo was not a ground for discharging the writ; and expressed 
his opinion, that the writ ought not to be marked for more than 8000/. 
There is, said his lordship, a serious obligation in the court to take care, 
if it computes the debt so as to carry the amount beyond the penalty of 
the bond, that it is satisfied that it has no doubt as to what it would do at 
the hearing of the cause. But I cannot admit that the writ is to be dis- 
charged altogether, because the amount, for which it is marked, ought to 
be lessened. According to the precedents in this court, the party, who 
swears to his belief that a given sum is due to him as the balance of an ac- 
count, is entitled to equitable bail. I cannot take away from the plaintiff 
the benefit of his positive affidavit of belief. But it is the duty and prac- 
tice of the court, in such cases, to hear the defendant in diminution of the 
quantum of demand; and, however troublesome and inconvenient such 
discussions may be, it is necessary to the ends of justice that they should 
be submitted to. 

“April 9.—I have more difficulty now, than I had before, in acting on 
the notion of extending the debt beyond the penalties of the bonds. This 
may be a case in which, when judgment shall ultimately be given at the 
hearing, the debt may be extended beyond the penalty. But the injunc- 
tion has been pending a great many years: it has never been dissolved; and 
can I now be so sure, that, at the hearing, the debt will be carried beyond 
the penalty, as to give the plaintiff the benefit of an opinion to that effect 
against the liberty of the subject? 

Another question is, how far, in taking the account, Charles Grant has 
a right to a set-off in respect of the two legacies to his brothers. 

In reference to these points, I wish to have a calculation which will 
show me, first, what the result of the account will be, if the debt is not 
carried beyond the penalty; and, secondly, what the result will be, accord- 
ing as Charles Grant has or has not credit by way of set-off, for the legacies 
to his brothers. 


Ultimately the writ was sustained; but the sum, for which it was marked, 
was reduced to 6500/. 


Bryant v. Busk. 


4 Russell, 1. 


Rolls.—November 12, 1827,—If, after a contract for sale of an estate, but before the title is ac- 
cepted, the title-deeds be destroyed by fire, this court will not compel the specific perform- 
ance of the contract, unless the vendor can furnish the purchaser with the means of showing 


what were the contents of the destroyed deeds, and of proving that such deeds were duly exe- 
cuted and delivered. 


_ THE bill was filed for the specific performance of a contract, entered 
into by the defendant for the purchase of an estate from the plaintiff It 
appeared on the pleadings, that after the delivery of the abstracts, of which 
there were several, and which had been compared with the deeds by the 


ee be 
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solicitor of the defendant, but prior to any approbation of the title, the 
office of the plaintiff’s solicitor was consumed by accidental fire, and some 
material title-deeds were destroyed. 

At the original hearing of the cause before Lord Gifford, he referred 
it to the Master to inquire, whether the abstracts delivered disclosed a 
good title, and whether the plaintiff couldthen make a good title, having 
regard to the fact of the destruction or loss of the title-deeds. 

The Master reported that the abstracts delivered did disclose a good 
title to the estate, and that the plaintiff could then make a good title, re- 
gard being had to the fact of the destruction or loss of the title-deeds. 

The defendant excepted to the report. 

The cause came on to be heard in July last on the exceptions, and for 
further directions. 

In support of the exceptions, it was contended, that the Master had fallen 
into the mistake of supposing that the abstracts were evidence of the con- 
tents of the deeds, and, therefore, being admissible, after the loss of the ori- 
ginal deeds, would enable the purchaser to defend his possession. That 
was an error: there might be many material covenants which would not 
be established by the production of an abstract. But where was the evi- 
dence that the instruments, the purport of which was contained in the 
abstracts, had been executed or delivered? The vendor ought, at least, to 
state, who were the attesting witnesses; not because it was necessary that 
deeds should be attested, but because attesting witnesses were generally 
the only persons who had any information as to the delivery and execution 
of the instruments which were attested by them. If there were no attest- 
ing witnesses, or if their names could not. be ascertained, the purchaser 
had then a right to require to be furnished with some other evidence suffi- 
cient to protect his possession: but no such evidencee was furnished; nor 
was it pretended that any such evidence existed. 

July 20.—The Master of the Rolls was of opinion that the plaintiff was 
at all events bound, if the deeds were destroyed, to furnish the purchaser 
with the means of proving the deeds and their contents; and that, if the 
abstracts were sufficient proof of their contents, yet, in order to prove the 
execution and delivery of the deeds, it was necessary to know the names 
of the attesting witnesses. He therefore referred it to the Master to in- 
quire who were the attesting witnesses to the several deeds destroyed. 

On a subsequent day, the plaintiff’s counsel stated, that their client 
found upon inquiry, that he could furnish no evidence as to the names of 
the attesting witnesses, or as to the execution or delivery of the deeds, 
and was ready to consent, that the cause should again be set down for 
hearing, as if the Master had reported that no further evidence could be 
furnished. 

November 12.—The cause now came on accordingly. 

For the plaintiff were cited Paine v. Meller, 6 Ves. 369; Revell v. 
Hussey, 2 Ball. and Bea. 287; Mortimer v. Capper, 1 Brown, 154: which, 
it was said, established the principle, that subsequent events will not vary 
a contract fairly entered into, or affect the right of a party to have such 
a contract specifically performed. And it was insisted, that the defendant 
having become by the contract the equitable owner of the property, the 
destruction of the title-deeds was his loss, and he must nevertheless abide 
by the contract: and, further, that, if the proposition could not be main- 
tained to that extent, yet his solicitor, having examined the deeds with the 
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abstract, had the opportunity, before the fire happened, to inform himself 
of the names of the attesting witnesses to the deeds, and if he had failed 
to do so, the defendant must suffer from his negligence. 


The Masrer of the Roxts. In this case it is not open to the defendant 
to contend, that the mere destruction of the title-deeds will discharge a 
purchaser from the contract. In order to raise that question, he must re- 
hear Lord Gifford’s decree, which necessarily infers, that a purchaser may 
be bound, notwithstanding the loss of the title-deeds. 

The case of Paine v. Meller has no application here. There, after the 
title was accepted, the houses, which were the subject of the contract, 
were destroyed; and Lord Eldon was of opinion, that, the equitable 
title being complete, the loss must fall upon the purchaser, although he 
had at the time no conveyance. The other cases cited refer to the same 
principle. This is the case, not of the destruction of the property, but 
of the destruction of the title-deeds, before a conveyance, and before the 
title was accepted. 

Every vendor must necessarily be bound to furnish the purchaser with 
the means of asserting his title and defending his possession. ‘The title- 
deeds are the ordinary and primary means for that purpose. If the pri- 
mary means do not exist, there may be secondary means to the same 
end. There may be means of proving what were the contents of the deeds, 
and that the deeds were duly executed and delivered. Assuming that the 
abstracts here duly and fully prove the contents of the deeds, yet it re- 
mains to be proved that such deeds were duly executed and delivered; and 
the vendor must furnish the purchaser with the means of such proof. 
And, it being admitted that no such proof can be furnished, the purchaser 
is entitled to be discharged. 

With respect to the alleged specialty in this case,—that the defendant’s 
solicitor, having before the fire examined the deeds for the purpose of 
comparing them with the abstracts, had the opportunity to learn who were 
the attesting witnesses, and that the defendant must sustain the inconye- 
nience of his negligence in that respect,—it is to be observed, that the 
purpose of the examination of the deeds by the defendant’s solicitor, was 
merely to ascertain, whether the contents of the deeds corresponded with 
the statement in the abstract, and not to learn how the deeds were to be 
proved by secondary evidence, in case they should be destroyed; which 
event could not at that time be in the contemplation of any party: and, 
therefore, it cannot be imputed to him as culpable negligence, that he did 
not inform himself of the names of the attesting witnesses. 

The bill must, therefore, be dismissed; and, as the plaintiff fails in his 
case, it must be dismissed with costs. — 


Mr Sugden then asked that the plaintiff might be ordered to return the 
deposit; and he stated that Lord Eldon, in dismissing a vendor’s bill for 
specific performance, had, after the point had been strongly argued, made 
a similar order. The plaintiff, by filing his bill, gave the court jurisdic- 
tion over him with respect to the deposit; and the defendant ought not to 
be exposed to the vexation and expense of recovering it by action. 

Mr Horne observed, that the court could not-make such an order, be- 
a the Nee’ was in the hands of the auctioneer, who was not a party 

o the suit. 
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Mr Sugden replied, that the money was in the hands of the auctioneer 
as the agent of the plaintiff, and that he was, therefore, entitled to an order 
for payment. However, he would be satisfied with a direction that the 
plaintiff should concur with the defendant in an order upon the auctioneer’ 
to pay the deposit to the defendant. 

The court was inclined to make an order to that effect: but the solicitors 
entered into an arrangement, which rendered it unnecessary to give any 
direction on the point. 


Page v. Broom. / 


4 Russell, 6. 


Rolls.—Nov. 13, 15, 19, 26, 1827.—If an agreement be in part unperformed, the principle of a 
court of equity is compensation, not forfeiture. 

Where a debtor, by a deed-poll, directs inter alia the receiver of the rents of his estate to keep 
down the interest of a certain debt, the direction does not create a trust in favour of a creditor, 
ifit be without consideration, and without the privity of the creditor. 


THERE had been two previous hearings of this cause. The first was 
before one of the judges, assisted by two Masters, sitting for Sir Thomas 
Plumer; and though on that occasion a judgment had been given, it was 
satisfactory to neither party, and no decree had been drawn up. The 
second hearing was before Lord Gifford; but his lordship was of opinion, 
that there was a defect of parties in the constitution of the suit; and no 
judgment was pronounced on the merits. 

The cause now came on before Sir John Leach, Master of the Rolls; 
and the circumstances of the case, so far as they are material to the prin- 
ciples on which the decision proceeded, are fully stated in his honour’s 
judgment. 


Nov. 26.—The Masrer of the Rotzrs. In the month of June 1806, 
the late Mr Thomas Willows was seised in fee-simple of Saville House, in 
Leicester Square, with the yard, stables, coach-houses, and back buildings 
belonging thereto; and of certain premises in Lisle Street behind the same, 
subject to a mortgage in fee for 6000/.; which mortgage in fee was vested 
in the late Mr Richard Samuel White, and the defendant Richard Rosser, 
but in trust, as to 3000/., for Miss Linwood; and, as to the remaining 
3000/., for Messrs John and Herbert Broom. It appears that Messrs 
Broom had for some time been tenants under Mr Willows of a part of 
Saville House, and of certain buildings behind it; that Miss Linwood had 
treated with Mr Willows for the purpose of having certain exhibition- 
rooms for her use erected behind Saville House, on the site which was 
then occupied partly by the buildings in possession of Messrs Broom, and 
partly by stables and coach-houses; and that thereupon it had been agreed 
between those three parties, that Mr Willows should cause the coach- 
houses and stables, and other buildings behind Saville House, including 
those occupied by Messrs Broom, to be pulled down, and new build- 
ings to be erected on the site; and that four rooms on the first and 
second floors of the new buildings should be let to Messrs Broom, in lieu 
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of the buildings occupied by them, which were to be taken down, and that 
other parts of the new buildings should be let to Miss Linwood. 

The plaintiff, Mr Page, was the builder who was applied to by Mr 
Willows for the purpose of doing the several works; and, it not being 
conyenient to Mr Willows to pay at once the whole expense, Mr Page 
agreed to execute the works on having a lease of all the new buildings, 
except those which were to be let to Messrs Broom, for forty-nine years, 
at arent of 40s.; and Miss Linwood agreed to take from Mr Page, at a 
rent of 250/., an under-lease for the same term of the premises which she 
was to occupy, and to pay to him an immediate sum of 10007. Mr Wil- 
lows further agreed to take of Mr Page, for the same term, a lease of the 
remaining part of the new buildings, which was,not to be occupied either by 
Messrs Broom or Miss Linwood, at a rent of 200/. a year. The effect of 
the arrangement, therefore, was, that Mr Page was to be paid for the cost 
of those works, as soon as they should be completed, an immediate sum of 
1000/. by Miss Linwood, and an annual sum of 450/., until he was fully 
paid ail principal and interest due to him. é 

These several agreements were carried into legal effect by articles of 
agreement bearing date the 27th of June 1806, to which Mr Willows, 
Miss Linwood, Messrs Broom, Mr White and Mr Rosser (the trustees 
of the mortgage), and Mr Page, were the parties. Mr Page engaged to 
pull down the old buildings, and to complete the new works on or before 
the 30th of January 1807, according to certain plans and specifications re- 
ferred to, and which were to be prepared by Mr Boyd, a surveyor, and 
to be signed by Mr Willows, Miss Linwood, Mr White, Mr Rosser, and 
Mr Page: all parties agreed to join in a lease to Mr Page on or before the 
25th of March 1807, or so soon as the buildings should be completed, for 
a term of forty-nine years from the 29th of September 1806, ata rent of 
40s., to be paid to Messrs White and Rosser: Miss Linwood agreed to 
pay to Mr Page a sum of 1000/. by four half yearly instalments, com- 
mencing on the 24th of June 1807: and Mr Page agreed thereupon to 
grant a lease to Miss Linwood of part of the new buildings for a term of 
forty-eight years and three quarters, wanting ten days, from the 25th of 
December 1806, at a rent of 250/.; and to grant to Mr Willows a lease of 
the residue of the new building, except those to be occupied by Messrs 
Broom, for the same term, at arent of 200/. The value of the works 
was to be ascertained by Mr Page and Mr Boyd; and Mr Page was to keep 
regular accounts and to strike a balance half-yearly, and was to produce 
such accounts, and all vouchers, to Mr Willows. 

On the 2d of August 1806, an indenture of four parts was made and exe- 
cuted by and between Mr Willows of the first part, Miss Linwood of the 
second part, Messrs White and Rosser of the third part, and Messrs Broom 
of the fourth part, whereby the other parties joined in demising to Messrs 
Broom the premises which they then occupied in Saville house, and also 
the four rooms which they were to occupy in the new buildings, for a term 
of forty-nine years and a half from the 25th of March 1806, at an annual 
rent of 375/., to be paid to White and Rosser, until the mortgage of 60002. 
was discharged, and then to Mr Willows. 

On the 20th of September 1806, Mr Willows executed an indenture, 
whereby, after reciting the agreement of the 27th of June 1806, and the 
lease of the 2d of August 1806, and the mortgage debt of 6000/., and a 
certain other mortgage debt due to a Mr and Mrs Browning, he appointed 
Messrs White and Rosser to be receivers of the rents of his property in 
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Leicester Square and Lisle Street, and thereout to pay all taxes and 
charges, and next to pay the interest of the 6000/., and then to pay the 
interest on Browning’s mortgage, and all other incumbrances, if any, and 
to pay the residue first in discharge of the principal of the mortgage of 
6000/., and then in discharge of the principal of Browning’s mortgage. 

On the 30th of September 1806, Mr Willows executed another inden- 
ture, whereby, after reciting, among other things, the agreement of the 
27th of June 1806, and that it was uncertain whether the premises, which 
he was to take on lease from Page, would always produce a clear rent of 
200/. a year, he directed White and Rosser, after paying off the 6000/, 
mortgage and interest, and the mortgage debt and interest to Browning, 
to pay the rent of 200/. to Mr Page, or so much thereof as he, Willows, 
should not otherwise pay and satisfy. 

On the 26th of November 1807, Mr Willows executed a deed poll, 
which was indorsed on the last-mentioned indenture of the 30th of Sep- 
tember 1806, whereby,—after reciting that Mr Page had, at the request 
of Mr Willows, advanced considerable sums of money to Mr Boyd, which 
had been expended or applied towards the improvement of Saville House 
and the adjoining premises, and had also been put to great expense in 
making alterations in the old part of Saville House, which were not includ- 
ed in the agreement of June 1806; and that it had been agreed between 
Mr Willows and Mr Page, that, in compensation for and in satisfaction of 
such alterations, Mr Page should receive the further yearly sum of 200/., 
in addition to the 200/. mentioned in the indenture of the 20th of Sep- 
tember 1806, making together the sum of 400/. for the term within men- 
tioned,—Mr Willows directed that White and Rosser should, out of the 
surplus rents and profits, after answering the purposes mentioned in the 
indenture of the 30th of September 1806, for the residue of Mr Page’s 
term pay the further yearly sum of 200/., over and above and in addition 
to the yearly sum of 200/. mentioned in the said indenture, to be paid and 
payable on the days and times mentioned and appointed for the payment 
of the other yearly sum, and which additional yearly sum Mr Page thereby 
covenanted to accept in full compensation and satisfaction of the said 
alterations and expenditure. 

It may be proper here to observe, that a question has been made as to 
the construction of this deed,—-whether the purpose was to give an addi- 
tional security for the whole demand of Mr Page, in consideration of its 
being greatly increased by the payments made to Mr Boyd, and by the 
alterations in the old house which were not included in the contract; or 
whether the additional 2002. a year was merely to be a security for this 
extra expense, and was to determine, when such extra expense was satis- 
fied. The additional 200/. a year is, in expression, limited for the whole 
term of Mr Page’s lease, and is made payable on the days and times when 
the first 2002. was to be paid. There is no word which imports, that the 
additional 2002. was to cease before the other. The first was to endure 
for Mr Page’s whole term, unless Mr Page’s whole demand was previ- 
ously satisfied: and the reasonable construction is, that the additional 2004. 
a year would have the same determination. The conduct of the parties is 
cotemporaneous evidence of their actual intention. The works which 
were in the contract, and those which were not in the contract, were in- 
cluded in one common account; which could not have been the case, if 
the extra works were intended to be the subject of a separate security. 

Vou. IWL—3 T 
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On the 18th of August 1808, an agreement was signed by Mr Willows 
in the form of a letter to Messrs White and Rosser, whereby he agreed, 
that, by way of further security, Mr Page should have an additional lease 
for fifty years, subject to the same covenants as were specified in the ori- 
ginal agreement, and that the lease of the room over Miss Linwood’s ex- 
hibition room should be made to Mr Page, instead of being made to him, 
Mr Willows. : 

On the 21st of November 1808, a further agreement was entered into 
between Miss Linwood of the one part, Mr Willows of the second part, 
Mr Page of the third part, and Messrs White and Rosser of the fourth 
part, whereby, after reciting the agreement of the 27th of June 1806, 
and that variations had been made from that agreement with respect to 
the premises intended to be leased to Miss Linwood, and that differences 
had arisen between Miss Linwood and Mr Page upon that subject, it 
was agreed, that the buildings intended for Miss Linwood should be com- 
pleted according to certain plans and specifications annexed to that agree- 
ment, on or before the Ist of January 1809, or so soon after as Mr Boyd 
should certify that they might be completed, if due diligence were used; 
that, within seven days afterwards, all parties should join in a lease to Mr 
Page of the ground, premises, and buildings intended to be leased to him 
by the agreement of the 27th of June 1806, with such variations as had 
taken place in the formations of any such buildings, for a term of forty- 
eight years from the 29th of September 1807, at the rent and subject to 
the covenants specified in the first agreement; and that thereupon Mr 
Page should grant ‘a lease to Miss Linwood for a term of forty-seven years 
and three-quarters, wanting ten days, from the 25th of December 1807, at 
the annual rent of 250/., and should be paid the 1000/7. by Miss Linwood 
by four half-yearly instalments, commencing on the 25th of March 1809, 
with interest: and Miss Linwood then engaged to regrant to Mr Page the 
rooms over her exhibition-rooms, and also a cellar for her term therein, 
wanting ten days, at a pepper-corn rent. 

On the construction of this agreement a question has also been made, 
-—whether the lease here agreed to be granted to Mr Page was a lease of 
all the new buildings comprised in the agreement of the 27th of June 
1806, or of that part only which were to be leased to Miss Linwood. 
The words of this agreement are clear and explicit, that all parties are to 
grant to Mr Page a good lease of the ground, premises, and buildings, 
agreed by the recited agreement of the 27th of June 1806 to be leased to 
him: and there does not appear to be any sufficient ground for the limited 
construction contended for. 

On the 29th of March 1809, Mr Boyd certified that the works agreed 
to be done by Mr Page for Miss Linwood’s rooms were completed, and 


that Mr Page was therefore entitled to his lease, according to the agreement | 


of the 21st of November 1808. 

It appears by the evidence of Mr White, that, in 1809, after the certi- 
ficate of Mr Boyd, and, as it should seem, about the month of May or June, 
drafts of the several leases, which were necessary to give effect to the 
agreement of the 27th of June 1806 and the subsequent agreements, were 
prepared by Messrs White and Fenner, as solicitors for Mr Willows, and, 
on the 16th of March 1810, were sent by them to Messrs Windus and 
Holloway, as solicitors of Mr Page. Some objections appear to have 
arisen on the part of Mr Page, which he afterwards abandoned; and, on 
the 30th of August 1812, the drafts were returned as approved by Messrs 
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Windus and Holloway, on the part of Mr Page, except as to an alteration 
in the draft of the lease from Mr Page to Miss Linwood, with respect to 
the commencement of the term in the lease; which alteration was plainly 
made by mistake. 

The leases remained unexecuted; and Mr Willows died in 1813. In 
1814, Messrs Broom and Mr Harris, then their partner, became the pur- 
chasers of Mr Willows’s equity of redemption. Mr Willows is stated to 
have died intestate; and the conveyance to Messrs Davey, as trustees for 
Messrs Broom and Harris, was executed by John Willows, his heir at law, 
and also by his mother Eleanor Willows and his two sisters Barbara Wil- 
lows and Jane Willows. The considerations to be paid to these persons 
being charged upon the premises, they were made parties defendants to the 
bill, which was filed in the year 1818 for the purpose of compelling the 
execution of the several leases to be granted to and by the defendants, 
and for the accounts consequential thereto. 

It appears by the evidence of Mr Boyd, that plans and specifications of 
the several works to be done by Mr Page, in pursuance of the agreement 
of the 27th of June 1806, were prepared by him, although they are not 
now produced; that Mr Page rendered, not half-yearly, but quarterly ac- 
counts; and that the value of the works included in such accounts was as- 
certained by Mr Page and Mr Boyd, who signed the same. These ac- 
counts were, according to the agreement of June 1806, produced to Mr 
Willows, who signed nine certificates in acknowledgement of the correct- 
ness of the accounts; and by the last of such certificates, which was dated 
on the 10th of July 1810, he admitted, that, on the 25th of March 1809, 
there was due to Mr Page asum of 13,2910. 1s. 6d., with interest from 
that day. 

It will be observed, that Miss Linwood and Messrs Broom were necess- 
ary parties to the agreement of the 27th of June 1806, not merely as in- 
tended lessees of parts of the premises to be built by Mr Page, but as 
mortgagees whose concurrence was necessary to the legal validity of any 
lease to be granted to Mr Page; and, more especially, because the two 
rents of 250/. and 200/., which were to be paid to Mr Page by Miss Lin- 
wood and Mr Willows, would have priority over the 6000/. mortgage, as 
to the premises to be comprised in the lease to Mr Page. Neither Miss 
Linwood nor the Messrs Broom were parties to the subsequent contracts, 
by which an additional 200/. a year was to be paid to Mr Page, and by 
which an additional term of fifty years was to be granted tohim. In their 
character of mortgagees they are, therefore, prima facie entitled to say, 
that the demand of the plaintiff must be dissected and separated into two 
parts; and that the part which arises out of the agreement of the 27th of 
June 1806, to which they are parties, is alone to be paid out of the 4504. 
a year in priority to their mortgage, and that, as to that part which arises 
out of the matters not comprised in the agreement of the 27th of June 
1806, their mortgage has priority to Mr Page’s demand. 

It is admitted by Mr Page, that to make this dissection of the accounts 
would be a matter of great expense and difficulty: and, in order to avoid it, 
as regards Miss Linwood, it has in the progress of the cause been agreed, 
that the plaintiff shall become the purchaser of Miss Linwood’s moiety of 
the mortgage, so that she may no longer have any interest in calling for 
that separation of the accounts. And, as to the Messrs Broom, it is insist- 
ed, that the rents of the premises, which have been retained or received 
by them, and which must be applied in satisfaction of their mortgage; 
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have long since extinguished all their interest in that respect. Their own 
rent, payable to Mr Willows, consists of two sums of 3751. and 1252., mak- 
ing together 500/. a year: and, besides these rents retained by them for 
twenty years, they appear to have received considerable sums for rents 
due from other tenants. Messrs Broom, however, do not admit that 
their mortgage debt of 3000/. is satisfied; and the fact will necessarily be 
matter of inquiry before the Master. If, upon his report, it should 
appear that any thing remains due upon the mortgage, it will come to be 
considered, upon further directions, what is to be done as to the separa- 
tion of the accounts. 

Messrs Broom and Harris, or those who now represent them, do, in 
their character of assignees of Mr Willows’s equity of redemption, stand 
in the place of Mr Willows; and, to the extent in which the estate in 
question would be chargeable with Mr Page’s demand, if Mr Willows 
were living, it will be chargeable with that demand in the hands of those 
to whom it now belongs. 

For them, however, it is argued, that, if Mr Willows were now living, 
Mr Page would not be entitled to any lease, because he has not performed 
all the works, which, by the agreement of the 27th of June 1806, was to 
be the consideration of his lease. Mr Page stipulates for no other payment 
than by the leases in question; and if he is not entitled to the leases, he is 
not entitled to any payment. This is not a case in which certain specified 
works are to be performed for a stipulated sum; and the party demands 
the stipulated sum, without having completed the works. Mr Page was 
to be paid by measure and value for the works which he should perform; 
and Mr Willows has admitted that he has performed works and made pay- 
ments to the amount of the sum which he demands. 

But it is said, still he has not performed all which he stipulated to do, 
and, therefore, he is to be paid for none. The fact and the law upon this 
point are both equally questionable. The fact, alleged in the answer of 
J. Broom, is, that Mr Page did not finish the largest of the several 
rooms which were to be demised by Mr Page to Mr Willows, nor the 
‘kitchens, cellars, and passages under Saville House; and that Messrs Broom 
agreed with Mr Willows to become tenants of the rooms which were to 
be demised by Mr Page to Mr Willows, at the same rent of 200/., which 
Mr Willows was to pay to Mr Page, and also to become tenants of the 
kitchens, cellars, and passages under Saville House, at a rent of 125/., on 
condition that Mr Willows should allow them the expense of finishing 
them; and that they did accordingly expend in finishing those several 
premises the sum of 300/. And the argument is, that Mr Page ought to 
have done these works, and, because he has not done them, is not to have 
his lease. | 

With respect to the kitchens, cellars, and passages under Saville House, 
it is plain that they were uot included in the agreement of June 1806; and, 
admitting that they were unfinished, it could not touch the present ques- 
tion. With respect to the large room, of which Mr Broom speaks, it ap- 
pears that Mr Willows let it, in 1807, toa Mrs George Humphray, who 
occupied it in its unfinished state as a warehouse, and that he was succeeded 
in his tenancy by Messrs Broom. The inference therefore is, that Mr 
Willows did not require Mr Page to finish it. Being able to make a profit 
of it in its unfinished state, he let it to Mr Humphray; when he afterwards 
let it to Messrs Broom, he seems to haye considered it to be more conve- 
nient that they should finish it for themselves, than that Mr Page should 
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interfere; and to his interest it was indifferent, whether the works were 
done by Mr Page or Messrs Broom. But, even as to this room, it appears 
that Mr Boyd, being examined by Messrs Broom upon this point, states, 
that the basement story in the new buildings, and a large room and certain 
lobbies and passages in the roof were left unfinished; and that, if Mr Page 
were bound to finish them before he had his lease, he was not entitled to 
his lease; but that such basement room, lobbies and passages were not in- 
cluded in the specifications prepared by him, Boyd, and referred to in the 
agreement of June 1806. The basement story spoken of by Mr Boyd is 
the large room mentioned by J. Broom and referred to by Mr Boyd; 
and, if it was not included in the specification, then there was in the agree- 
ment of June 1806 no contract on the part of Mr Page to finish them; and 
the circumstance of this room being unfinished does not touch the present 
question. 

It is stated in the answers of J. Broom and Harris, and in the evi- 
dence of Mr Boyd, that Mr Page left unfinished certain apartments in the 
upper part of Saville House; but the agreement of June 1806 did not in- 
clude these apartments, or the works to be done in them; and this fact, 
therefore, does not bear upon the point. Thus it is not established, that 
Mr Page did leave unfinished any part of the works specified in the contract 
of June 1806. 

But if it were so, and Messrs Broom had actually expended 3002. in 
works, which ought, by the agreement of June 1806, to have been per- 
formed by Mr Page, would that, in a court of equity, form a reason why 
Mr Page should not be paid any part of the admitted amount of his demand 
upon Mr Willows? The doctrine of a court of equity is—not forfeiture— 
but compensation; and, in such a case, all that could be asked by the de- 
fendants would be, that they should be put in the same situation as if Mr 
Page had performed the works to the extent of 300/., viz. that Mr Page 
should repay the persons who had performed the works, and should add 
the sum to his account. 

In truth, however, neither the fact nor the law upon this point are of 
much importance in this case. By the agreement of the 21st of Novem- 
ber 1808, Mr Willows expressly admits Mr Page’s title to his lease, when 
the works therein specified were completed; those works appear by Mr 
Boyd’s certificate, and are admitted, to have been duly completed: and in 
the drafts of the leases which were prepared by Messrs White and Fenner 
onthe part of Mr Willows in 1809, and sent to the solicitor of Mr Page, it 
is expressly recited, that all the works contracted to be done by Mr Page 
had been duly performed. The Brooms, if their mortgage debt be satis- 
fied, stand only in the place of Mr Willows, and are consequently bound 
by his admission. 

It must therefore be declared, that the plaintiff Mr Page is now entitled 
to have the several leases executed according to the drafts prepared by Mr 
White in 1809, and approved on the part of Mr Page; with this difference, 
that the lease, intended to have been made by Mr Page to Mr Willows, 
is to be made to the Brooms, who, by agreement with Mr Willows, are 
entitled to it; and with this further difference, that the lease to Mr Page 
must be made for the additional term of fifty years, provided it shall appear 
that the mortgage debt to the Broomsis satisfied. 

With respect to Miss Linwood, the only question is as to interest on the 
principal sum of 1000/7. to be paid by her to Mr Page. This 1000/. is 
nothing more than part of the price by which she purchased her lease; 
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and, having been in possession of the property purchased, it necessarily 
follows that she must pay interest on the price at the rate of four per cent. 
Anaccount must be taken of the principal and interest of the 1000/., from 
the respective times when the instalments were to have been paid, accord- 
ing to the draft of lease prepared by Messrs White and Fenner, and also 
an account of the rent of 2502. which has accrued due from Miss Linwood 
according to such draft, making all just allowances to Miss Linwood. 

An account must also be taken of the principal and interest now due upon 
the mortgage: it being agreed that the plaintiff shall take an assignment 
of the mortgage, let the difference between the amount of the mortgage 
money and the amount of the account of rent be paid by. the plaintiff to 
Miss Linwood, or by Miss Linwood to the plaintiff, according to the result 
of those accounts; let all proper parties join in the assignment of the mort- 
gage to the plaintiff, as the Master shall direct; and let the Master settle 
the necessary deed or deeds of assignment, in case of a difference between 
the parties. 3 

With respect to Miss Linwood’s costs, let the same be taxed, and paid 
by the plaintiff. 

The plaintiff, Mr Page, under the deed poll of the 26th of November 
1807, is entitled to a charge upon the premises for the purpose of supply- 
ing the deficiency, if any, of the rent of 200/. to be reserved in his lease to 
Messrs Broom, and also for the payment of an additional 200/. a year during 
the term of forty-eight years, or until his whole demand is satisfied. It does 
not appear to me that Mr Page is entitled to this charge for the additional 
term of fifty years: and it must be referred to the Master to settle a proper 
deed for that purpose, to be executed by all proper parties; but such charge 
must be postponed to Messrs Broom’s mortgage, if it be not satisfied. In 
case it should appear that Messrs Broom’s mortgage is satisfied, then it 
must be referred to the Master to compute what is now due to Mr Page 
for principal and interest, at five per cent, on the sum of 13,2907. 1s. 6d. 
from the 25th of March 1809, according to the acknowledgment of Mr 
Willows, which bears date on the 19th of July 1810: but if the Master is 
of opinion that Messrs Broom’s mortgage is not wholly satisfied, then this 
account must be reserved for further directions. 

Mr J. Broom complains in his answer, that there are excessive charges 
in the account, and complains especially of charges for commission and 
compound interest, and that Mr Willows had not credit for sums to which 
he was justly entitled. But the acknowledgement of Mr Willows amounts 
to a settled account; and a settled account cannot be opened or surcharged 
and falsified by such general statements in an answer. 

The Messrs Brooms will have to account with the plaintiff for the 2002. 
a year to be reserved in the lease from the plaintiff from the 25th of De- 
cember 1807, being the commencement of the term according to the draft 
prepared by Messrs White and Fenner. Mr J. Broom, Mr Harris, and 
Mr Rosser, must account for their several receipts and payments, in res- 
pect of the parts of the estate which are not comprised in the lease from Mr 
Page to Miss Linwood and the Brooms. Mr Page has an interest in 
this account, first, because, from the result of this account, the mortgage 
due to Messrs Broom is to be discharged; and, next, because, after the 
mortgage-money due to the Brooms is discharged, he will be entitled to 
have the principal and interest of the mortgage debt, assigned to him by 
Miss Linwood, also discharged. He would be entitled to have this mort- 
gage-money discharged rateably with the mortgage-money due to the 
Brooms, were it not that he waives that right, with a view to he relieved 
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from the difficulties of dissecting his, Mr Page’s, accounts into two parts. 
Mr Page has next an interest in this account in respect of the additional 
200/. a year, which he will have a right to claim, at all events, after the 
full satisfaction of the mortgage debts. In this account will be included 
the rent of 375d. reserved in the lease of the 2d of August 1806, and the 
rent of 125/. agreed to be paid to Mr Willows for the kitchen, cellars, and 
passages under Saville House, from the 16th November 1808. In taking 
this account the parties must have all just allowances. 

It is said in the answers of Mr J. Broom and Mr Harris, and is, indeed, 
proved by Mr Boyd, that Mr Page for some years retained possession of 
several rooms in Saville House, and that Mr Willows thereby lost the 
opportunity of letting them. If Mr Page could not account for this, 
and was liable to make compensation to Mr Willows in respect of it, yet 
that could not benefit the Messrs Brooms. It would be a demand on the 
part of the personal estate of Mr Willows only: and, as this suit-is framed, 
I cannot direct any inquiry respecting it. 

It is stated in the answers of Mr J. Broom and Mr Harris, that the 
mother, brothers and sisters of Mr Willows had claims upon Mr Willows’s 
property in priority to the plaintiff. Ifthey can establish that fact, and 
that they have properly made payments in respect thereof, they will be 
entitled to claim such payments under the head of just allowances. As 
regards the costs of these parties, if their original claims, in respect of 
which their annuities were granted, are prior to the plaintiff’s, and no re- 
lief is asked against them, the bill must be dismissed with costs as against 
them, to be paid by the plaintiff. The plaintiff has a right, if he pleases, 
to an inquiry, whether their original claims were or not prior to his rights; 
and if they should turn out to be subsequent, the plaintiff will not have to 
pay their costs. 

The defendants, the Daveys, being mere trustees in the purchase by the 
Brooms, are not entitled to claim their costs from the plaintiff. They must 
claim them from their cestuzs que trust. 

The defendants Sutton, Sankey, and Hanbury, were made parties by 
the plaintiff, on the notion that they were subsequent incumbrancers. 
They appear, if incumbrancers at all, to be prior incumbrancers; and the 
plaintiff, praying no relief against them, must pay their costs. 

The costs of Mr Rosser, who is an accounting party, must be reserved 
until after the report. 

My opinion is, that the Brooms and Harris, as representing Mr Wil- 
lows, ought, without suit, to have conceded to the plaintiff’s demands; and 
the inclination of my opinion is, that they must pay the plaintiff his costs, 
and repay him the costs to be paid by him to Miss Linwood. But, as the 
result of the mortgage account of Messrs Broom may affect this question, 
I will reserve the consideration of costs as between the plaintiff and the de- 
fendants Messrs Broom and Harris, until after the Master shall have made 
his report. 

Under the very special circumstances that have led to three hearings in 
this suit,(a) I think, I could not give to the plaintiff, a$ against the Brooms 
and Harris, the costs of more than one hearing. 

With respect to the question, whether the Brownings were necessary 
parties, in respect that Mr Willows had directed that Messrs White and 


(a) It had been contended on the part of the plaintiff, that he ought to have the costs of at 
least one of the two former ineffectual hearings, in addition to the costs of the present hearing. 
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Rosser, the receivers of his estate, should pay interest on their mortgage 
after certain other payments. I am of opinion that, this direction being 
made without their privity, and without consideration on their part, it was 
not binding on Mr Willows, and that they are not necessary parties to the 
receivers’ accounts. ; 

With respect to the appointment of a receiver, the consideration must 
be reserved till after the Master’s report. Whether the mortgage debt as- 
signed to the plaintiff is or not discharged, and whether the additional sum 
of 200/. a year is made a legal or equitable charge, will have great weight 
on that question. 


Note.—Afterwards this case was further heard; and in August 1827, Lord Gifford pronounced 
judgment in it, but his death, which happened before the minutes of the decree had been settled, 
rendered the hearing before him ineffectual. 


Hambrooke v. Simmons. 
4 Russell, 25. 


Rolls.— November 20, 1827.—QU ARE, whether a donatio mortis 
causa is avoided by the fact, that a will or codicil is subsequently made? 
—whether a remainder may be limited on a donatio mortis causa? 
—whether, the donatio mortis causa being of a mortgage debt, a gift of 
the same sum, with the same remainder over, in a subsequent codicil, is 
to be considered a satisfaction? 


Hodges v. Green. 


4 Russell, 28. 


Rolls.—November 20, 1827.—A conveyance of an estate to trustes, upon trust to sell for pay- 
ment of debts, is not a revocation of a prior will, because it declares that the surplus moneys 
arising from the sale shall be personal estate of the testator ; but if it have the further purpose 
to provide an annuity for the separate use of the wife until the sale, it will be a revocation, 
because the wife will be entitled to the annuity, after the death of the husband, if the sale do 
not take place in his lifetime. 


THE question in the cause was, whether the will of the testator was. 
revoked as to a particular estate by a deed subsequently executed. 

In 1806, William Hodges made his will, devising all his real estates. 
By indentures of lease and release, dated in December 1811, he conveyed 
certain estates in Oxfordshire to Charles Green and George Green, and 
their heirs, upon trust for sale or mortgage, and to apply the money to 
arise from such sale or mortage in payment, first, of an old mortgage debt 
of 8000/.; secondly, of scheduled debts; and then, after retaining what- 
ever might be due to them for expenses, &c., of a recent mortgage debt 
of 5000/. In the release it was further declared, that, as to the residue 
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or surplus of moneys to be received from a sale, the trustees should stand 
possessed of the same in trust for the testator, his executors, and adminis- 
trators as personal estate; and that, as to such part of the premises as should 
not be sold, the trustees should stand seised of it in trust for the testator, 
his heirs, and assigns; and power was given to Charles Green and George 
Green, until a sale should take take place, to demise the premises, and to 
fell timber. The deed further provided, that, in the meantime, and until 
a sale was effected, the trustees should receive the rents and profits, and 
the money arising from the sale of timber, and should apply the same in 
payment, first, of the interest on the mortgage of 8000/., and, in the se- 
cond place, of an annuity of 750/. a year to Catherine Hodges, the testa- 
tor’s wife, for her sole and separate use, and free from the debts or con- 
trol of Mr William Hodges. The next trust was, for discharging the in- 
terest on certain other debts; and the residue of the money, if any, was to 
be applied in payment of the principal of the debts. The deed contained, 
likewise, a covenant for further assurance by the testator and his heirs. 

Mr Hodges died within fourteen months after the execution of the 
deeds of December 1811. No part of the estate had been sold during his 
lifetime. 

The wife was entitled by her marriage settlement to an annuity of 800/. 
a year, after the death of the husband. 

The bill was filed by the heir at law, who insisted that the deeds of De- 
cember 1811 were, as to the estates comprised in them, a revocation of the 
will. 

Mr Sugden and Mr Phillimore, for the plaintiff. A conveyance, which 
goes beond the purpose of a mere mortgage, or of making a provision for 
the payment of mortgages and debts, is a revocation of a prior will. Here 
the testator’s power of disposition over the property is varied in essential 
particulars. An annuity, charged upon the lands, until a sale shall have 
taken place, is given to the separate use of his wife; the trustees have power 
to grant leases and to fell timber; and the satisfaction of this annuity is one 
of the first purposes to which the rents of the land and the proceeds of the 
timber are to be applied. Suppose the deed of 1811 had conveyed the 
estate to trustees upon trust to sell, and, in the meantime, out of the rents 
and profits to pay to the wife this annuity of 750/. a year, who can doubt 
that it would have been a revocation of the will? Can it be less operative 
as a revocation, because, along with that purpose, other purposes are con- 
joined, which, by themselves, would not have revoked the will? 

The nature of the testator’s interest in the property is materially changed 
by this deed. The surplus moneys arising from the sale are to go to him, 
his executors, and administrators, and to be part of his personal estate; so 
that the very subject-matter, on which the will was to operate, is totally 
altered in its character, and thrown into a new line of transmission. Vann 
vy. Barnett, 19 Ves. 102. 

Mr Pepys and Mr Pemberton, for some of the defendants. ; 

The true question is, whether the deeds of 1811 contain any provision, by 
which there is manifested, or from which there must be presumed, an in- 
tention to revoke the will? There might have been some ground for the 
argument of the plaintiff, if these deeds had provided for purposes which 
were to be answered after the debts were satisfied. But when once the 
debts were paid, in what respect was the interest of the testator different 
_ from what it had previously been? The surplus moneys, it is said, arising 
from the sale, are to be part of his personal estate. But, without any ex- 
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press declaration to that effect, the rule of law would have made such 
moneys personal assets. ‘The annual payment to his wife, until a sale 
shall be effected, was introduced, not with a view of altering his interest in 
the estate, but as a part of the machinery by which the trust for the payment 
of debts was to be earried into effect. It was a purpose subordinate and 
auxiliary to the main purpose of providing for the discharge of the debts, 
and not a distinct and ulterior object. When the sales were effected, there 
would unquestionably be a considerable surplus; but if in the meantime all 
the rents and profits were to be applied for the benefit of the creditors, 
his family would be left without provision. He therefore provided for the 
annual payment of 750/. to his wife, until the hereditaments should be sold. 
This, however, was a payment which was not intended to continue, and 
which, according to the words of the deed, cannot be held to have continued 
beyond the death of Mr Hodges, and which, therefore, could in no way 
alter the devisable interest which his will disposed of. He contemplatedan 
immediate execution of the trusts: the words excluding the marital power, 
which accompany the gift of the annuity, expressly refer to Mr Hodges 
himself, and not to any future husband: and, under her marriage settle- 
ment, the lady, upon his death, would become entitled to an annuity of 
800/. a year as her jointure; so that this intermediate provision would 
no longer benecessary. The annuity of 750/. would necessarily end with 
the execution of the trust for sale; but it was not to continue in every event, 
till that trust was executed. Upon the whole, the deeds of 1811 have no 
purpose beyond that of providing for the payment of debts and incum- 
brances, and there is nothing in them to affect the will. 

Mr Horne and Mr Pooley, for defendants in the same interest, cited, 
in support of the will, Vernon v. Jones, Prec. in Cha. 32, Freeman, 117, 
2 Vern. 241, 1 Eq. Ca. Ab. 410; Earl Temple v. The Duchess of 
Chandos, 3 Ves. 685, and Harmood v. Oglander, 8 Ves. 127. 

Mr Sugden, in reply. As the annuity of 750/. is given to Catherine 
Hodges without any limitation of time, except that of the execution of the 
trust to sell, it would continue after the death of William Hodges, if the 
estates were not sold in his lifetime; and, being given to her separate use, 
the marital power of any future husband would necessarily be excluded. 
It is true, that the rules of law would have made the surplus moneys his 
personal estate, if the contracts for sale had been entered into in his life- 
time; but, under the deed of December 1811, these surplus moneys may 
be claimed by his personal representative, although the sales were not 
made till after his death; so that the effect of the conveyance is, to give to 
ne personal representative what would otherwise have belonged ‘to the 

elr. 

The Masrer of the Roxzs was of opinion, that the direction, that 
the residue of the moneys arising from the sale should be personal estate, 
was not a purpose beyond the payment of debts so as to revoke the will,. 
but was the mere expression of that which would be a consequence of law 
from the execution of the trust: for, if there wasa residue of money, there 
would be a resulting trust to the testator of personal estate—and if a resi- 
due of land, a resulting trust of real estate: but that the annuity to the se- 
parate use of the wife would continue after the death of the testator, if the 
estates were not sold in his lifetime, and was plainly, therefore, a purpose 
beyond the payment of debts, and would revoke the will: and he made a 
declaration accordingly. Vawser v. Jeffery, 16 Ves. 519, 3 Russell, 479. 
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Rolls. —November 22, 1827.—An agent named executor, is not entitled to charge commission 
on business done subsequently to the testator’s death. 


THIS was a bill by surviving executors against the personal represen- 
tative of a deceased executor, praying the repayment of a sum of money 
which the deceased executor had retained as for his commission on busi- 
ness done in the affairs of the testator. 

The testator was captain of an East India ship. The deceased execu- 
tor was in the habit of acting as a commission agent with respect to East 
India goods; and had, under a power of attorney, acted in the affairs of 
the testator. The commission was claimed partly on moneys which had 
been received by the deceased executor in the lifetime of the testator; 
partly on moneys which had been received after the death of the testator, 
but. in respect of sales made through the agency of the executor in the life- 
time of the testator; and partly on moneys received after the death of the 
testator, where the sales had also taken place after the testator’s death, 
though the agency had commenced in his lifetime. 

The plaintiffs attempted to prove from a correspondence between the 
deceased executor and the testator, that the executor had undertaken the 
agency as a matter of friendship, and that no commission could therefore be 
charged. But as to this point, 

The Master of the Rotts held, that the inferences from the corres- 
pondence were much too slight to deprive the deceased executor of his 
prima facie right to commission: and, as to the other points, his honour 
declared, that the deceased executor was entitled to commission on all 
moneys received and paid by him prior to the death of the testator; and 
that, as to all moneys received or paid by him subsequently to the death 
of the testator, he was entitled to be paid for any trouble taken by him be- 
fore the death of the testator in regard thereto, at the same rate that any 
other agent would be entitled to be paid for such trouble, according to the 
usual course of mercantile employment: and he referred it to the Master 
to take the account accordingly. 


Harvey v. Cooke. 


4 Russell, 34. 


Rolls.—November 26, 27, December 3, 6, 1827.—Where legacies are given upon trust to ac- 
cumulate the interest and dividends, such accumulated interest and dividends will not pass 
by a gift over of the principal sums, unless the court is satisfied, by a reference to other clauses 
of the will, that the interest and dividends were omitted in the gift over by clerical mistake. 

A transaction cannot be considered as a family arrangement, where the doubts, existing as toe 
the rights alleged to be compromised, are not presented to the mind of the party interested. 
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A defect of parties may be cured at the hearing, by the undertaking of the plaintiff to give full 
effect to the utmost rights which the absent party could have claimed, those rights being such 
as do not affect the rights of defendants. 


SAMUEL GOMOND, by his will, bearing date the 8th of June 1816, 
devised and bequeathed all his freehold and leasehold estates, and all his 
personal property to Charles Gomond Cooke, William Danson, and Chris- 
topher Northeote, their heirs, executors, and administrators, upon trust to 
convert the same into money; to discharge, out of the proceeds, his funeral 
and testamentary expenses, his debts, and various legacies, amounting in 
the whole to about 10,543/., among which were legacies of 500/. to Ehi- 
zabeth Herring, and of 600/. to her children; and to invest the residue of 
the moneys on government or real securities. Out of the dividends and 
interest of this fund there was to be paid to his wife, Mary Gomond, a 
clear annuity of 1050/., over and above a sum of 150/. a year, which was 
secured to her by her marriage settlement; and if the dividends and inte- 
rest were not sufficient for that purpose, so much of the principal, as might 
be necessary, was to be appropriated to the satisfaction of the annuity. 
Subject to this charge, the testator gave his residuary estate unto and 
equally between and amongst the children of Charles Gomond Cooke, 
Richard Gomond, and Elizabeth Herring, the same to be paid and assign- 
ed when and as soon as the youngest of such children should have attained 
the age of twenty-one years; but the interest and dividends thereof were, 
in the mean time, to be paid and applied for their respective use and bene- 
fit. He further directed, that, in case any person, claiming to be benefited 
under his will, should contest or dispute its validity, or otherwise disturb 
his executors in the execution thereof, the bequest given to such person 
should be null and void, and should sink into the residue: and he appointed 
Charles Gomond Cooke, William Danson, and Christopher Northcote, his 
executors. 

The testator died in May 1819. Charles Gomond Cooke had only one 
child, a daughter; Richard Gomond had four children; and Mrs Herring 
had six children. At the institution of the suit all these children had at- 
tained twenty-one. 

Edmund Gomond, the father of Samuel Gomond, had died in 1784. 
As no will was produced, he was supposed to have died intestate; and 
Samuel Gomond, as his only child and sole next of kin, had obtained ad- 
ministration to him, and taken possession of all his property. But, a 
short time after Samuel’s death, there was found in one of the deenes 
drawers of a bureau, a will of his father Edmund Gomond, which bore 
date the 10th of September 1783. : 

By this will the testator, after devising a leasehold house to his son 
with limitations over, gave his brother, Thomas Gomond, a specific sum 
of 5000/. four per cent consolidated bank annuities, another specific sum 
of 53001. three per cent consolidated bank annuities, and a sum of 3000/. 
which he had at interest on a mortgage of the estate of Lord Clifford upon 
trust to receive the interest and dividends of these sums, and apply such 
parts thereof, as he in his discretion should see fit, in the maintenance and 
education of all or any of the children of his son Samuel Gomond, until 
they should respectively attain the age of twenty-one years, or be married 
with such consent as was therein mentioned; and, upon further trust to 
place out the surplus of such interest and dividends at interest on gov- 
ernment or freehold securities, so as to accumulate for the benefit of the 


CASES IN CHANCERY. 557 


[Harvey » Cooke.] 


persons to whom the same was thereinafter bequeathed. He then pro- 
ceeded to direct, that ‘the said principal sums, and the accumulated in- 
terest thereof’? should be paid to such one or more of the children of his 
son Samuel, as should attain the age of twenty-one years or day of mar- 
riage with consent, subject to a power of appointment in the father. 

‘« But,” continued the testator, ‘¢if there shall not be any child or child- 
renof my said son Samuel, or, being such, they shallall happen to die with- 
out attaining as aforesaid, then I give and bequeath the interest, dividends, 
and produce of the same principal sums, unto the said Thomas Gomond 
for his life, for his own use and benefit, and from and after his decease, 
then in trust that the executors or administrators of the said Thomas Go- 
mond do and shall pay the interest, dividends, and profits of the same 
principal sums unto the said Mary, the daughter of the said Thomas Go- 
mond, for and during the term of her natural life; and from and after her 
decease, in trust to pay and apply such parts of the interest, dividends, and 
produce of the said principal moneys, as he the said Thomas Gomond, his 
executors or administrators, shall see proper, in the maintenance and edu- 
cation of all and every the children of my said niece Mary Gomond, until 
they shall respectively attain their age of twenty-one years, or be married 
with such consent as aforesaid, and to place out the surplus of such interest, 
dividends, and produce, as the samme shall be received, at interest on gov- 
ernment or other freehold security, for the benefit of the persons to whom 
the same is hereafter bequeathed, and in trust to pay the said principal 
sums, and the unapplied interest thereaf, unto such one or more of the 
children of my said niece Mary Gomond who shall live to attain the age 
of twenty-one years, or day of marriage with such consent as aforesaid, in 
such parts, shares, &c., as she the said Mary Gomond by any deed or 
writing, &c. shall appoint; and in default of such appointment, &c., in 
trust to pay and divide the said principal sums unto and amongst all and 
every the child and children of the said Mary Gomond who shall live to 
attain the age of twenty-one years, or day of marriage with such consent 
as aforesaid, &c.: and if there shall not be any child or children of my said 
niece Mary Gomond, or, being such, they shall all happen to die without 
attaining as aforesaid, then in trust to pay one-fourth part of the said prin- 
cipal moneys unto my nephew Charles Cooke, his executors or adminis- 
trators; and in trust to pay one-fourth part of the said principal moneys 
unto my nephew Richard Gomond, his executors and administrators; and 
in trust to pay one other fourth part of the said principal moneys unto my 
brother Walter Gomond, his executors or administrators; and in trust to 
pay the remaining fourth part of the said principal moneys unto my sister 
Mrs Elizabeth Rowley, her executors or administrators: and it is my will, 
intent, and meaning, that so much money as shall have been allowed by the 
said Thomas Gomond, his executors or administrators, towards the main- 
tenance and education of any of the children of my said son and my said 
niece Mary respectively, more than shall have been advanced towards the 
maintenance and education of the others of such children, shall be deducted 
and allowed out of the parts of such children respectively in the said trust 
moneys, when the same shall become payable, so that all their shares in 
the said trust moneys may be thereby made equal.” 

The testator further gave the sum of 2000/. upon trust to pay the divi- 
dends to his son Samuel during his life, and, after his decease, to pay the 
principal, with the accumulated interest, to such of Samuel’s children as 
attained twenty-one or married with consent; and, if there were no such 
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children, to pay one-fourth of the principal moneys to Charles Cooke; 
another fourth part to Richard Gomond; another fourth part to Walter 
Gomond; and the remaining one fourth to Elizabeth Rowley. He like- 
wise gave Elizabeth Rowley the interest of 200/. during her life. The 
residue of his property he bequeathed to his son Samuel Gomond, and ap- 
pointed him his executor. 

Thomas Gomond, Charles Cooke, Walter Gomond, Richard Gomond, 
and Elizabeth Rowley all survived Edmund Gomond, and all died in the 
lifetime of Samuel Gomond. 

Samuel Gomond had intermarried, after his father’s death, with his 
cousin Mary Gomond, the daughter of Thomas; but there never was any 
issue of the marriage. She survived him; and, in 1819, was about fifty- 
six years of age. Her father, Thomas Gomond, had died in 1794. 

At Samuel’s death, the rights of Charles Cooke under the wiil of Ed- 
mund Gomond were vested in his son and personal representative, the de- 
fendant Charles G. Cooke; those of Richard Gomond, in his personal repre- 
sentative Susannah Gomond; and those of Walter Gomond and Elizabeth 
Rowley, in Ann Rowley, who wasthe personal representative of both. Sub- 
ject to Mary Gomond’s life interest, and the contingent limitations to her 
children, these three persons, in the events which had happened, were en- 
titled to the benefit of the bequest contained in the ultimate disposition of 
the specific sums of stock and of the mortgage debt; and they were further 
entitled to the legacy of 2000/. 

Upon the discovery of the will of Edmund Gomond, Charles G. Cooke 
procured the letters of administration of Edmund’s estate: which had been 
granted to Samuel, to be recalled; and he himself took out administration 
to Edmund, with the will annexed. 

It was now necessary to ascertain what was the amount of the claim of 
Edmund’s estate against Samuel’s estate; and that would depend princi- 
pally on the question whether (supposing Edmund to have been possessed, 
at the time of his death, of the sums of stock and the mortgage debt which 
he bequeathed) the ultimate gift over passed only those sums of stock and 
that debt, or the stock and debt with all the accumulations of interest dur- 
ing the life of Samuel. In October 1819, Mr Bell was consulted on be- 
half of the executors. His opinion was, that the executors of Samuel could 
not act with safety, except under the direction of the court; that only the 
principal of the 5000/. four per cent stock, 53002. three per cent stock, 
and the 3000/. passed by the gift over; and that the accumulations of in- 
tereston them, being, in the events which had happened, undisposed of dur- 
ing the life of Samuel, went to Samuel asthe residuary legatee. In the fol- 
lowing January, Mr Cooke obtained from another professional gentleman a 
similar opinion with respect to the construction of Edmund’s will. Charles 
G. Cooke, however, as representative of Edmund, claimed against himself 
and his two co-executors, as representatives of Samuel, the sum of 42,0032. 
15s.; being, according to his calculation, the amount of the two sums of 
stock and the mortgage debt, with all the accumulations of interest and 
dividends from 1784. The assets of Samuel, exclusive of a small freehold 
estate, amounted to about 52,000/.; and, alter satisfying the demand of the 
42,003/. 15s., and the legacy of 2000/. given by the will of Edmund, there 
did not remain a fund sufficient to answer Samuel’s debts, funeral and tes- 
tamentary expenses, and pecuniary legacies. The consequence was, that, 
if the claim of Edmund’s administrator could be sustained to its full amount, 
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the residuary legatees of Samuel would derive no benefit from their testa- 
tor’s bounty. 

To make an immediate provision for Mrs Herring and her family, as 
some compensation for what they had thus lost, and in order, as was al- 
leged, to prevent litigation and family disputes, an arrangement was entered 
into in November 1819, between Ann Rowley, Mary Gomond the widow, 
Susannah Gomond, and Charles Gomond Cooke, with the assent of Eliza- 
beth Herring and such of her children as were then of age. The outline 
of this agreement was, that Mary Gomond should give up all her claims 
against the assets of Edmund Gomond and Samuel Gomond, on having the 
annuity of 1050/. secured to her, and receiving the annuity of 150/., to 
which she was entitled by her marriage settlement; that Ann Rowley 
should immediately receive one moiety of the said sum of 42,003/. 15s. 
after deducting her share of the expenses and legacy duties, and should 
immediately transfer the sum of 10,000/. four per cent annuities to trustees 
upon trust for the said Elizabeth Herring and her family upon certain 
terms; and that Charles Gomond Cooke and Susannah Gomond should, out 
of their proportions of the 42,0032. 15s., satisfy all the pecuniary legacies 
of Samuel Gomond, and pay the annuity of 1050. to his widow. : 

Accordingly an indenture was executed, which was dated the 14th De- 
cember 1819, and was made between Ann Rowley of the first part; Wil- 
liam Milton, Philip Ferdinand Christin, and Robert Moser, of the second 
part; and Elizabeth Herring of the third part. It stated that Edmund 
Gomond by his will bequeathed certain specified stocks and moneys due 
upon mortgage, upon trusts, by virtue whereof and of a release from his 
widow Mary Gomond, she Ann Rowley was entitled to two equal fourth 
parts of the said stocks and moneys, and of the accumulated interest there- 
of; that C. G. Cooke, as administrator of Edmund Gomond, had 
caused an account to be stated of the demand which he had upon the estate 
of Samuel Gomond in respect of the said stocks and moneys specifically 
bequeathed, and of the dividends and interest received thereon, together 
with interest for the sums received up to the decease of Samuel Gomond, 
and that the sum of 42,003/. 15s. was the total amount of such demand; 
that, after payment of that sum and of the other the debts and funeral and 
testamentary expenses of Samuel Gomond, the whole of hisestate and effects 
was not sufficient to pay the pecuniary legacies bequeathed by him; and 
that, by reason of such claims as aforesaid to the accumulated sum of 
42,003/. 15s., the children of Elizabeth Herring would, as appeared by the 
recitals thereinbefore contained, be deprived of the benefit intended for 
them by the will of Samuel Gomond; in consideration whereof Ann Ro- 
ley, as being absolutely entitled to two equal fourth parts of the accumu- 
lated sum of 42,0037. 15s., was desirous to make a provision for them and 
their mother Elizabeth Herring, by transferring the sum of 10,000/. four 
per cent consolidated bank annuities into the names of trustees. — After 
these recitals, the deed proceeded to declare that Milton, Christin, and 
Moser should stand possessed of the 10,000/. four per cent bank annuities, 
which Elizabeth Rowley had transferred into their names, upon trust to 
pay an annuity of 1007. to Elizabeth Herring during her life; and subject 
thereto, upon trust, as to one equal sixth part, for each of her six daugh- 
ters, who were to receive the dividends to their separate use during their 
respective lives; with remainder, on the decease of each of them, as to her 
share, for the benefit of her children. The deed contained also a decla- 
ration, that the provision thereby made for Elizabeth Herring and her 
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issue was intended to be and should be accepted by them in full satisfaction 
of all claims and demands, which they or any of them had or might at any 
time have upon any person under or by virtue of the will of Samuel 
Gomond; for which end it was agreed, that, if Elizabeth Herring, or any 
of her six children, or their respective executors, administrators, or any 
husband with whom any of them might intermarry, should neglect or re- 
fuse, for the space of three calendar months after the same should have 
been tendered to them respectively, to execute a deed or deeds for releas- 
ing or extinguishing all such claims and demands as aforesaid, or should in 
the mean time attempt to enforce any such claims or demands, the provi- 
sions thereby made for every such person, who, or whose executors, admin- 
istrators, or assigns, should so neglect or refuse, or so attempt to enforce 
such claims or demands as aforesaid, and also the provision thereby made 
for the child or children of such person (being a daughter of Elizabeth 
Herring), should be absolutely forfeited, and should be held in trust for 
Ann Rowley, her executors, administrators, or assigns. 

At the same time a deed of release was prepared, bearing date on the 
14th of December 1819, and made between Mrs Herring and her six 
daughters, of the first part, Ann Rowley, of the second part, and the ex- 
ecutors of Samuel Gomond, of the third part. After mentioning the sub- 
stance of Samuel Gomond’s will, and the discovery of his father’s will, it 
stated that Charles Gomond Cooke, as administrator of his father, had 
caused an account to be stated of the demand which he had upon the es- 


tate of Samuel Gomond in respect of divers stocks and moneys specifically 


bequeathed in trust by the will of Edmund Gomond, and of the interest 
and dividends received thereon, together with interest on the sums so re- 
ceived up to the 2d of November 1819, and that the sum of 42,0032. 15s. 
was found to be the total amount of such demand; that, after payment 
of such demand, and the other debts, and funeral and testamentary ex- 
penses of Samuel Gomond, the whole of his estate was not sufficient to pay 
the pecuniary legacies which he had bequeathed; that Elizabeth Herring 
and her children had agreed to accept the provision made for them by the 
before-mentioned indenture of the 14th of December 1819, in satisfaction 
of all-their claims upon the residuary estate of Samuel Gomond; and that 
his executors had consented to pay the legacy of 500/. bequeathed to Mrs 
Herring, and the legacy of 600/. bequeathed to her children: and it was 
thereby witnessed, that in consideration of that provision, and of the pay- 
ment of the two legacies, Mrs Herring and her six daughters released 
Charles Gomond Cooke, Danson,and Northcote, from all claims or demands 
on the estate of Samuel Gomond under Samuel’s will. 

This deed was executed, at or about the time when it bore date, by Mrs 
Herring and three of her daughters, who were then of age. Charlotte, 
another of the daughters, attained her full age in March 1820. She exe- 
cuted the release on the 28th of April following; and some time afterwards 
intermarried with the plaintiff Harvey. It was executed by the other two 
daughters in June 1822, and April 1823. 

In May 1820, Mary Gomond, the widow of Samuel, died. 

The legacies of 500. and 600/., and the dividends of the 10,000/., had 
been duly paid to Mrs Herring and her daughters; and, till June 1823, no 
complaint was made of the arrangement which had been entered into, nor 
was any claim preferred against Mr Cooke and his co-executors. 

The present bill was filed by Harvey and his wife Charlotte. It alleged 
that, when she executed the release, she was ignorant of her rights under 
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the will of Samuel Gomond, not having read either that will or the will 
of Edmund, and not having been informed.of the opinion given by Mr 
Bell; that she had not had the assistance of any professional adviser; that 
no accounts of the trust property had ever been rendered to her; that the 
instrument had not been read over or explained to her; and that she ex- 
ecuted it under the influence of representations, that it was for her ad- 
vantage to do so. ‘The prayer was, that the will of Samuel Gomond 
might be established; that the accounts of his estate might be taken; and 
that the release might be declared fraudulent. 

Charles Gomond Cooke and his two co-executors, by their answers, in- 
sisted on the deeds of December 1819, as a valid family arrangement which 
had been carried into execution. They stated that Edmund Gomond, at 
the date of his will, and at the time of his death, was possessed, not of 
5000/. four per cent stock, and 5300/. three per cent stock, but of 53002. 
four per cent stock, and 5000/. three per cent stock; that the account, by 
which it appeared that 42,003/. 15s. was due from the estate of Samuel 
Gomond to that of Edmund in respect of the three specific bequests, had 
been computed by adding to the principal of the legacies the dividends 
of the stock and interest on the mortgage at four per cent, together with 
interest at four per cent on the dividends and interest, from the times at 
which such interest and dividends became due; but that, upon making the 
calculations over again for the purpose of preparing the answer, it appear- 
ed that the amount of the claim, computed according to that principle 
ought to have been only 41,9612. 3s. 1d.; that the sums of 42,0032. 15s. 
and 20001. had been claimed by Charles Gomond Cooke against the estate 
of Samuel, and, being allowed by his co-executors, had been paid out o 
Samuel’s assets; and that, after satisfaction of that demand, the real and 
personal estate of Samuel were insufficient for the payment of his debts, 
funeral and testamentary expenses, and pecuniary legacies, by upwards of 
2000/. Mr Cooke further stated his belief, that, either on the morning of 


the 2Sth of April 1820, or on the day before, he fully explained the re-~ 


lease to the plaintiff Charlotte; but he and his co-executors admitted that 
no accounts of the trust property had ever been rendered to her, ¢be-, 
cause she never required any account, being well aware that the estate of 
Samuel Gomond was insufficient for the payment of his debts, funeral and 
testamentary expenses, and pecuniary legacies.” 

‘It appeared from the evidence of Mr Rogers, the solicitor of the execu- 
tors, that, on the 28th of April, about the middle of the day, Mr Cooke 
took the plaintiff Charlotte, who was his niece, to the office of Mr Rogers 
in Bristol, and, producing the release, stated that he had brought her there 
for the purpose of having the instrument executed by her and her execu- 
tion attested by Mr Rogers. The latter inquired, whether she was aware 
of the nature and contents of the instrument, or had consulted with any 
friend as to the propriety of executing it. She replied in the negative. 
Mr Rogers told her, that she had better take some advice, before she exe- 
cuted the instrument; and she and her uncle went away with the instru- 
ment not executed. ‘ : 

Mr Webb, a certificated conveyancer practising in Bristol, who was ex- 
amined on behalf of the defendants, stated, that on the afternoon of the 
same 28th of April, he was sent for to the house of Northcote to witness 
the execution of the release, which was there put into his hands either by 
Northcote or by Cooke. Having been introduced to the plaintiff Char- 
lotte, he asked her whether she had read the deed. She answered that 
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she had been informed what it was; and, upon his asking her whether she 
knew the contents and meaning of it, she said she did. Mr Webb then 
urged her to have the deed read over, and offered to explain it to her, if 
there should be occasion; she replied that there was no occasion for it. He 
then said that he should read it over, and that it would be no additional trou- 
ble for him to read it out, but she said there was no occasion to read it out. 
Mr Webb then, for his own satisfaction, read the deed or writing, and 
afterwards gave her a pen for the purpose of signing it; and before she 
affixed her signature, she remarked that her mother and sisters had already 
signed it. After she had executed it, she observed that she was very 
happy that so good an arrangement had been made for the family, as it 
would save much trouble in going to law. 

At the hearing of the cause, there was some discussion as to whether 
the mortgage for 3000/. was subsisting at the time of Hdmund’s death, and 
whether he left assets sufficient for the payment of the legacy of 20004. 
But the two principal questions were the following:— 

1. Whether the ultimate bequest of the three specific legacies in the 
will of Edmund passed only the principal of the legacies, or passed, along 
with the principal, all the accumulations of interest and dividends, till the 
period of Samuel’s death. 

2. Whether the rights of Mrs Harvey were bound by the release. 

Mr Sugden and Mr Wakefield, for the plaintiff, contended, on the first 
point, that the bequest over, on failure of children of Mary Gomond, 
passed only the principal of the three legacies. The bequest over, they 
argued, purported to give to each of the persons there named « one-fourth 
part of the said principal moneys;” a form of expression, which occurred 
four successive times. Throughout the whole of the preceding bequests, 
the principal sums and principal moneys were carefully distinguished 
from the accumulated interest and the unapplied interest. The first trust 
as to these bequests, was to pay the principal sums and the accumulated 
interest to the children of Samuel; and as there was no child of Samuel 
the dividends ought to have accumulated during his life. The next trust 
was, if there were no children of Samuel who attained a certain age, to pay 
the interest of the principal sums to Thomas Gomond; but this was a trust 
which could not take effect during the life of Samuel, and as Thomas died - 
in Samuel’s lifetime, it had no effect at all. After the decease of Thomas 
Gomond, Mary Gomond was to enjoy the benefit of the three bequests: 
but she, like her father, was to have the interest only of the << principal 
sums;”’ and her title to the enjoyment could not commence till it was as- 
certained by the death of Samuel, that there could be no children of his to 
take under the prior gift. The bequest to her children, after her death 
had failed. In the events which had happened, therefore, there was St 
disposition of the interest and dividends of these three legacies during the 
life of Samuel; and, he being residuary legatee, his estate was entitled to 
that interest and those dividends. Wyndham v. Wyndham, 3 Bro. C 
C. 58. Shaw v. Cunliffe, 4 Bro. C. C. 141. reais 

If Edmund were considered to have died intestate with respect to the 
intermediate produce of the fund, the result would be the same; inasmuch 
as Samuel was the sole next of kin of his father. The only demand, there- 
fore, which the estate of Edmund could have against the estate of camel at 
the death of the latter, consisted of the amount of the two sums of stock 
and of the 3000/7. and the 20004. 3 

Even if it were supposed that Thomas Gomond and Mary Gomond suc- 
cessively were to enjoy the interest and dividends of the three legacies 
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from the death of the testator, until Samuel had ason born (a construction 
which would not be consonant either to authority or to the language of 
the will), still the result would be, that, from 1794 to 1819, Samuel 
Gomond was in the receipt of dividends and interest which belonged to 
his wife. He was entitled to receive these dividends by virtue of his 
ee rights; and no charge could be made against his estate in respect of 
em. 

It was not very important to consider the bequest to the children of 
Mary Gomond, except in so far as it might be supposed to assist the con- 
struction of the other clauses of the will. The testator did not seem to 
have intended that the accumulations of the interest and dividends should 
take place during the life of Samuel, except for the benefit of Samuel’s 
children: the whole that the children of Mary Gomond were to take, con- 
sisted of the principal sums, and such portions of the surplus interest and 
dividends, accrued due from the time when the interest and dividends be- 
came applicable to their maintenance, as their mother should appoint; 
and if she made no appointment, they were to take only the principal 
of the legacies. But even if it should be held, that the children of Mary 
Gomond were, in the event of their becoming entitled, to take both the 
principal and the accumulated interest of the three legacies, it was clear 
that such a construction could be adopted only on the ground of a pre- 
sumption in their favour arising upon the previous dispositions contained 
in the will. No such presumption existed in favour of the objects of the 
ultimate bequest over; and they could take nothing beyond what was ex- 
pressly given to them. 

Mr Horne, Mr Preston, and Mr Duckworth, for the defendant Cooke. 
The interest and dividends of each legacy are directed to be accumulated 
for the benefit of the persons to whom the same are thereinafter bequeathed. 
The accumulations would, probably in any event, and certainly in some 
events, continue during the life of Samuel Gomond; it is, therefore, con- 
trary to every rule of rational construction to suppose that these aecumu- 
lations were meant to be bequeathed to him; and to regard them as not dis- 
posed of would be in direct opposition to the language of the testator. 
After the decease of Mary Gomond, the principal sums, and the unapplied 
interest,—that is, the accumulations of interest,—were to go to her 
children in such shares as she should appoint: and, when the testator goes 
on to direct that, in default of appointment, the trustees shall divide *¢ the 
said principal sums’? amongst all her children who should live to attain the 
specified age, he must, by the ‘said principal sums,”? mean the fund 
over which her power of appointment extended; that isy the original capi- 
tal of the legacies, with all the subsequent accumulations, which, by in- 
vestment. had been converted into principal. Then, when he proceeds 
in the next clause, in the event of there being no children of Mary Go- 
mond who should become entitled, to give ‘< the said principal moneys” to 
certain other persons, he must mean to dispose of all that the children of 
Mary Gomond would have taken—that is, of the criginal legacies, with 
the accumulations of interest. 

Mr Knight, for Ann Rowley, adopted the same line of argument. 

The Master of the Rotts, in the course of the argument, stated, that 
he had a clear opinion on the construction of the will of Edmund Gomond, 
and that there was nothing in that will to subject the estate of Samuel 
Gomond to payment of interest on the two legacies of stock and the legacy 
of the 30002. due on mortgage. His honour was of opinion that Mary 
Gomond’s children, if she had had children, and had made no appointment, 
would have taken not only the principal of these legacies, but also the 
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accumulated interest, although, inthe gift to them, the expression ‘principal 
sums, was alone used. But he came to that conclusion, —not besause he 
thought that the testator meant under the words ‘¢ principal sums” to in- 
clude the accumulated interest, or that those words passed the accumulated 
interest, —but because, upon reference to other parts of the will, it appeared 
that the terms ‘accumulated interest” were to be considered as omitted in 
that c'ause merely by clerical mistake, and, consequently, that they were 
to be supplied by reference to the other parts of the will. His honour was of 
opinion, that there was no reference to other parts of the will, which 
could authorise the court to supply the words ‘ accumulated interest, in 
the gift over to the four persons who took the principal moneys in default 
of Mary Gomond’s children; and consequently, he could not supply the 


words there. There being nothing to which on legal principles a court . 


could refer in order to introduce such terms into the gift over, those who took 
under the gift over, were entitled to the principal sums only, and not to 
the interest. In the events which had happened, Samuel Gomond, as 
residuary legatee, would take the interest upon those sums accumulated 
during his life; and his estate, therefore, could not be charged with interest 
on the three legacies. 


On the second point, which related to the validity of the release, it was 
argued on behalf of the plaintiffs, that, having regard to the true construc- 
tion of the will of Edmund Gomond, the transaction was, in the view of 
a court of equity, grossly fraudulent; for it proceeded on a representation 
that Cooke, as administrator of Edmund, had a claim on the estate of 
Samuel to the amount of 42,000/., when, in truth, the utmost extent of 
his demand could not have exceeded ten or twelve thousand pounds. 
Even if Edmund’s will were to receive the construction for which Mr 
Cooke contended, still the claim, which he had made against Samuel’s es- 
tate, could not be sustained. He admitted, that the sum, which had heen 
allowed him, exceeded the whole of what could be claimed according to 
his own mode of estimating the demand: and that mode was, by charging 
compound interest upon interest and dividends, from the moment when 
such interest and dividends would have become payable, without the least 
reference to the time, when, according to the usual course of transactions, 
they would have been actually received. 

Independently of the taint communicated to the whole transaction by 
setting up this fictitious demand of 42,000/., the proceeding was in every 
step irreconcilable with the acknowledged principles of a court of equity. 
It was the duty of Cooke, as executor of Samuel Gomond, to have pro- 
tected his testator’s estate, and the rights of the residuary legatees under 
the will: in assuming the character of administrator of Edmund, he under- 
took to discharge incompatible duties; and, as might have been expected, 
the duty, which was opposed to his interest, was forgotten in the supposed 
duty with which his interest coincided. The plaintiff, when she was 
called upon to execute the release, had recently attained her full age: no 
information was communicated to her with respect to her rights, except 
what was contained in the delusive representation, that there were no as- 
sets to satisfy any claim which she might have under the will of Samuel 
Gomond: the opinion of Mr Bell, which would have shown that such a 
representation was inaccurate, was not communicated to her: no account 
was ever laid before her of the assets of Samuel Gomond: she had no pro- 
fessional assistance; she acted under the influence of her uncle, whose in- 
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terest was adverse to hers; and even her mother was, in substance, bribed 
to co-operate in bartering away the rights of her children, by having 
secured to her an annuity of 100/.a year, to which she could have no 
elaim under Samuel’s will. 

The defendants aflect to treat the transaction as a family arrangement. 
But in family arrangements; says Lord Eldon, 3 Swanst. 477, ‘there 
must not only be good faith and honest intention, but full disclosure; and 
without full disclosure, honest intention is not sufficient. Here there was 
neither good faith, nor honest intention, nor full disclosure. 

On behalf of the principal defendants it was argued, that the plaintiff 
Charlotte had executed the release deliberately and with full knowledge 
of her rights; considering it to be for the advantage of herself and her 
family, to secure a certain benefit instead of incurring the hazards of litiga- 
tion. The construction of the will of Edmund Gomond was at least a 
matter of reasonable doubt: and a family arrangement was not the less 
binding, because to some of the parties it did not give all that a successful 
adyerseassertion of their claims might have procured them. No fact, which 
could affect the rights of the plaintiff, was concealed from her: the opinion 
of Mr Bell was not a fact, which could either increase or lessen those 
rights. Not only was the release executed deliberately and with full 
means of information; she and her husband affirmed it repeatedly by re- 
ceiving their portion of the surplus dividends of the 10,000/. four per cent 
stock. No claim, incompatible with the arrangement of December 1819, 
was advanced by her, till the death of Mary Gomond had made a great 
addition to the value of the interests of the residuary legatees of Samuel 
Gemond. In December 1819 the probability was, that Mary Gomond 
would live many years; and her annuity would have gone far to exhaust 
the utmost residue of Samuel Gomond’sestate. Mary Gomond died; and 
then for the first time the plaintiffs impeached an arrangement, to which, 
had the testator’s widow still been alive, they would probably have been 
glad to adhere. 

The following cases were cited: Hotchkis v. Dickson, 2 Bligh, 303. 
Davis v. Uphill, 1 Swanst. 129. Gordon v. Gordon, 3 Swanst. 400. 
Stockley v. Stockley, 1 Ves. and Bea. 23. Stapilten v. Stapilton, 1 Atk. 3. 
Cann v. Cann, 1 P. Wms, 723. Pullen v. Ready, 2 Atk. 587. 
Cory v. Cory, 1 Ves. Sen. 19. Lansdown vw. Lansdown, Mos. 364. 
Bingham v. Bingham, 1 Ves. Sen. 127. Dunnage vy. White, 1 Swanst. 
137. 

In the course of the argument, the court stated that a difficulty arose 
from the circumstance of the trustees under the settlement of the 10,0002. 
stock not being parties to the suit; because the future children of Mr and 
Mrs Harvey had an interest under that settlement, which would be lost, 
if the release were set aside, and the plaintiffs were to take only under the 
will of Samuel. To remove this objection, Mr Sugden undertook, on be- 
half of the plaintiff, the husband, that whatever should be recovered in the 
suit, should be settled, so far as the wife and children were interested, on 
the same trusts as were expressed in the deed of December 1819. 


December 6.—The Master of the Rotts. This case has been treated 
in the argument as a family arrangement, entered into for the purpose of 
compromising adverse claims arising out of the doubtful construction of 
the will of the late Edmund Gomond. Upon carefully reading the plead- 
ings and the evidence in the cause, and especially the several deeds which 
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are component parts of the arrangement, it does not appear to me that such 
a view of the case is accurate. ‘The deed of settlement of the 10,000/. 
stock made by Ann Rowley, to which the trustees of Mrs Herring, the 
mother, are parties, does not represent that there was any doubtful question 
arising upon the the will of Edmund Gomond, which, according to one 
construction, would materially affect the interests of the residuary legatees 
under Samuel Gomond’s will, and that it was therefore agreed that the 
family of Mrs Herring, as some of Samuel Gomond’s residuary legatees, 
should accept the provision thereby made for them by way of compro- 
mise. On the contrary, after reciting parts of the wills of Edmund Go- 
mond and Samuel Gomond, it states, as certain and admitted facts, that the 
estate of Samuel Gomond was indebted to the estate of Edmund Gomond in 
a sum of 42,000/. 15s.; that, in consequence thereof, the estate of Samuel 
Gomond was insufficient to pay even his pecuniary legacies; that, by reason 
thereof, the children of Elizabeth Herring would be deprived of the benefit 
intended for them by Samuel’s will; and that, in consideration thereof, Ann 
Rowley, out of the benefits which she derived under the will of Edmund 
Gomond, makes the provision thereby given to’ Mrs Herring and her 
children, who were her near relations. Upon the face of this deed 
of settlement, therefore, it is not a deed of compromise, but a deed of gift; 
although it does contain a stipulation that Mrs Herring and her children 
are to accept the provisions thereby made for them in satisfaction of all 
claims under Samuel Gomond’s will. 

The language of the subsequent deed of release, which is executed by 
Mrs Herring and her children, is to the same effect. The joint answer 
of Mr Cooke and Mr Danson is also to the same effect. ‘This answer 
asserts, not that the sum of 42,000/. 15s. was a doubtful claim upon the 
assets of Samuel, but that it wasa certain debt, which had been allow- 
ed to Mr Cooke by his co-executors, and actually paid to him out of 
Samuel’s assets on the 2d of November 1819; that, by reason thereof, the 
assets of Samuel were insufficient to pay his pecuniary legacies, by.the 
sum of 2140/.; and that, in consequence of the disappointment occasioned 
thereby to Mrs Herring’s family, who were near relations, arrangements 
had been made between the several parties claiming Edmund’s will, which 
led to the settlement by Ann Rowley: and there is not to be found in the 
answer one word which imports, that Mrs Herring and her children ac- 
cepted the provision made by Ann Rowley as the terms of compromise of 
a doubtful right: the representation is, that they rather considered it as a 
voluntary and most liberal provision made for them by their relations, in 
respect of their disappointment under Samuel’s will. Mr Cooke in his 
answer further states, that, although he does not distinctly recollect it, he 
has no doubt that, either on the day the deed was executed, or the day be- 
fore, he fully explained the release to Mrs Harvey; but he admits that no 
account of the trust property was rendered to her previous to her execu- 
tion of the release, inasmuch ‘as she never required any account, being 
well aware that Samuel Gomond’s estate was insufficient for the payment 
of his pecuniary legacies, and being perfectly satisfied with the said family 
arrangements.’”? From these passages there can be no doubt what the sort 
of explanation was, which Mr Cooke had given to Mrs Harvey. He had 
represented to her that, Samuel’s estate being insufficient for the payment 
of his pecuniary legacies, the residuary legatees could have no right to a 
single shilling; and, with that impression on her mind, she could not fail to 
be well satisfied with what is called the family arrangement. 

With respect to Mr Webb, who was called in to advise Mrs Harvey on 
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the day the release was executed, all his information on the subject was de- 
rived from the perusal of the deed, which stated, as a certain fact, that 
Samuel’s estate was not sufficient to pay his pecuniary legacies.. No expla- 
nation was given to him of the nature of the demandarising out of Edmund’s 
will, or of the state of the assets of either Edmund or Samuel; and assuming 
the recitals of the deed to be true, he could not fail to advise Mrs Harvey 
to execute it. 

Considering, therefore, that Mrs Harvey executed this rélease, not as a 
compromise ofa family question, but under an impression, produced from 
the language of the instrument and the explanations of Mr Cooke, that there 
was no question of compromise, but that she was indebted to the liberality 
of her relations for the provision thereby made for her; and considering 
that this language of the deed and these explanations of Mr Cooke were 
a misrepresentation of the fact;—I am of opinion that this deed cannot 
stand, and that Mrs Harvey is as free to require the accounts of both estates, 
as if this deed had not been executed by her. 

Thealleged acts of confirmation by her subsequent receipts are of no 
weight; it not being suggested that she or her husband were then better 
informed of the facts, than she had been when she executed the deed. 

The subsequent early death of Mrs Mary Gomond might in some cir- 
cumstances have been important, but has no weight under the actual facts 
of the case. 

If this case could have been treated as a family compromise of doubtful 
rights, it would have been extremely difficult to have maintained it; not 
because it would have proceeded on a mistaken notion of the rights of the 
parties, —for this, in a family arrangement, is of no importance,-—but be- 
cause there was not that full disclosure of the legal opinions which Mr Cooke 
had received, and of the state of the accounts, which the rules of a court of 
equity require. 

Inasmuch as any children, whom Mrs Harvey may have, would take a 
benefit in remainder under the settlement of Ann Rowley, it appears to me 
that the trustees of that settlement would have been proper parties to this 
suit, in order to assert the interests of such children; but as the plaintiffs are 
willing to undertake that all moneys, recovered by the result of this suit, 
shall be settled upon the same trusts for the benefit of Mrs Harvey and her 
children as are contained in Ann Rowley’s settlement, the absence of the 
trustees from the suit will create no difficulty; and, upon that undertaking 
by the plaintiffs, it must now be-declared, that the plaintiffs are not bound 
by the release executed by Mrs Harvey. 

I have already stated my opinion, that the persons, entitled in remainder 
under Edmund Gomond’s will to the specific legacy of the two sums of 
stock and the mortgage money, and to the legacy of 2000/., were not en- 
titled to the interest or dividends thereon during the life of Samuel Go- 
mond, and consequently that the estate of Samuel Gomond is not chargea- 
ble with such interest or dividends. If the plaintiffs think it necessary, 
there must be an inquiry, whether Edmund Gomond, at his death, was or 
not possessed of Lord De Clifford’s mortgage debt of 30002.; and also an 
inquiry, whether Samuel Gomond did or not possess assets of Edmund 
- Gomond sufficient to pay the legacy of 20002. If the Master should find 

that Edmund Gomond was at his death possessed of Lord De Clifford’s 
mortgage debt, and that Samuel Gomond did possess assets of Edmund 
Gomond sufficient to satisfy the legacy of 2000/., then he must take an 
account of what is now due from the estate of Samuel Gomond to the 
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estate of Edmund Gomond in respect of the said specific legacy, and of 
the said legacy of 2000/.: and the Master must also take the common ac- 
counts of Samuel Gomond’s estate. 

The effect of this suit on the sum of 10,000/. stock settled by Ann Row- 
ley will be, that the share intended for Mrs Harvey will become the pro- 
perty of Ann Rowley, and it must be so declared; and an account must be 
taken of the dividends which have been received by the plaintiffs, or 
either of them, under the settlement; and the plaintiff must be decreed to 
pay the same to Ann Rowley. Further directions and costs must be re- 
served. 


The material declarations of the decree were, ‘¢ that the indenture of re- 
lease, bearing date the 14th of December 1819, executed by the plaintiff 
Charlotte Harvey before her marriage, so far as regards such execution by 
her, is fraudulent and void, and that the same, so far as affects the said 
Charlotte Harvey, ought to be set aside, and her signature erased there- 
from: and that Edmund Gomond did by his will in the several gifts over 
to Charles Cooke, Richard Gomond, Walter Gomond, and Elizabeth 
Rowley, on failure of issue of Mary Gomond, intend to pass only the 
principal moneys of 5000/. bank three per cent annuities, of 53007. bank 
four per cent annuities, and 3000/. secured on mortgage, and not the divi- 
dends or interest thereon.’” 


Salway v. Salway. 
4 Russell, 60. 


Rolls.—Nov. 29, 1827.—A receiver appointed by the court is not answerable for a loss of mo- 
neys by the failure of a banker, if they are not mixed with his own moneys, and are bona 
fide deposited for security only, under circumstances in which they could not have been pro- 
perly paid into court. 


THE object of this petition was to charge a receiver or his sureties 
with a loss occasioned by the failure of two country banks, with whom 
the receivership moneys had been deposited. 

The receiver, Mr White, had applied toa Mr Adams anda Mr Boulton 
to be his sureties, to which they consented upon White agrecing that a 
Mr Anderson, who was a partner in business with Mr Adams, should 
attend at the rent days and have the rents paid over to him, which should 
thereupon be deposited with Messrs Prodgers, bankers, in the names of 
Mr Adams and Mr Boulton; and that no money should be drawn out, ex- 
cept by drafts, the body of which should be written by Mr Anderson and 
signed by Mr White. This agreement was acted upon accordingly. In 
the month of December 1824, Messrs Prodgers became bankrupts, having 
the sum of 14647. 2s. 2d. receivership moneys in their hand; and that 
sum was proved under Messrs Prodgers’s commission by Mr Adams, Mr 
Boulton, and Mr White. 

Upon the bankruptcy of Messrs Prodgers, a new account was opened 
upon the same principles, with Messrs Coleman and Morris, in the names 
of Mr Adams and Mr Boulton; and, in the month of April 1826, Messrs 
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Coleman and Morris became bankrupts, having about 1300. receivership 
moneys in their hands. At the time of the proof of this sum under their 
commission, Mr Adams was dead, and the proof was made by Mr Boulton 
alone: and, he having a private account with Messrs Coleman and Morris, 
the two sums were added together and made the subject of one proof, 
together with a sum added as for interest on both sums. It appeared by 
Mr White’s affidavit, that he was ignorant of the fact, that Messrs Cole- 
man and Morris allowed interest upon their deposits. 

On the 5th of August 1824, Mr Salway, the testator of the petitioners, 
obtained an order from the then Master of the Rolls, that Mr White the 
receiver should pay to him, Mr Salway, a sum of 6172. 17s. 7d., being 
the balance in his hands upon the last account passed by him, after deduct- 
ing out of it the costs of the application; and that Mr White should also 
pay to Mr Salway all future balances upon his subsequent accounts, as 
they should be reported due from him, in respect of his receipts up to 
Midsummer 1824. — After this order of the 6th of August 1824, and in 
ignorance of it, Mr White remitted the sum of 617/. 17s. 7d., being the 
balance of the last account which he had passed, to his solicitor in London, 
with instructions to pay it to the Accountant-General, pursuant to the 
order by which he had been appointed receiver; but upon application to 
the Accountant-General’s office, the order in favour of Mr Salway being 
known, it was not received by the Accountant-General. The London 
solicitor kept the money in his hands for some months, and then returned 
it to Mr White. Mr Salway died in February 1825; and it did not ap-- 
pear that he had ever made any application to Mr White or his London 
solicitor for this sum. Mr Salway’s will was not proved till the year 
1827. Inthe mean time, the receivership moneys were dealt with as | 
above stated; and no account, subsequent to that upon which the balance 
of 617/. 17s. 7d. was found to be due from the receiver, was passed, until 
after the probate of Mr Salway’s will. Finally, upon such subsequent 
account, a balance of 2843/. 10s. 33d., including the 6172. 17s. 7d., was 
found to be due from him to Mr Salway, under the order of the 6th of 
August 1824. 

Under this state of circumstances, it was contended on the part of Mr 
Salway’s executors, that the receiver or his sureties must pay the full sum 
of 28437. 10s. 33d.: first, because the receiver had dealt improperly with 
the money, and had put it under the control of other persons; secondly, 
because, when he found there was no personal representative of Mr Sal- 
way, he ought to have paid the money into court; and, thirdly, because 
interest had been made of the money. 

Mr Sugden and Mr Wakefield, for the petition. Mr Rose, for the re- 
ceiver. Mr Bickersteth, for the sureties, . 

The following cases were cited: Knight ». Plymouth, 3 Atk. 480, cit. 
3 Ves. 566. Beauchamp v. Silverlock, 2 Chan. Rep. 9. Horsley v. 
Chaloner, 2 Ves. Sen. 84. Ex parte Belchier, Amb. 218. Rider »v. 
Bickersten, 5 Bac. Ab. 401. Routh v. Howell, 3 Ves. 565. Wren v. 
Kirton, 11 Ves. 377. 


The Masrer of the Rotus. If Mr White had so dealt with this money 
as to place it under the control of other persons, in a manner which would 
have exposed it to loss or prejudice by the conduct of such other persons, 


’ there would have been much weight in the argument which has been used 
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against him. But in truth the money never was under the control of Mr 
Adams and Mr Boulton, or exposed to loss or prejudice by being placed 
in their names. The bankers being specially directed to pay only by 
drafts signed by the receiver, it could not be applied by Messrs Adams and 
Boulton to any foreign purposes; nor could it have beendeemed their pro- 
perty, if they had become bankrupts. The precautions used were meant 
to secure the due application of the moneys by Mr White to receivership 
purposes only; and so far were beneficial, and not injurious, to the trust 
estate. 

As to the alleged duty of Mr White to pay the moneys to the Account- 
ant-General, when it was found that there was no personal representative 
of Mr Salway,—it is to be observed, that they could not be sopaid. The 
Accountant-General could not have received these sums without a special 
order. 

With respect to the interest proved under the commission of Messrs 
Coleman and Morris, the receiver states in his affidavit, that he was not 
aware that interest was made: and it could not, therefore, have been with a 
view to the profit of interest, that the deposit was made with Messrs Cole- 
man and Morris. 

Upon the whole, I am of opinion, that the receiver and his sureties are 
not responsible for the loss sustained by the failure of the two bankers. 
The receiver must account with the executors of Mr Salway for all divi- 


dends paid on the proof, and, if required, must assign to them all future divi- 
dends. 


Thomas v. Brigstocke. 


4 Russell, 64. 


Rolls.—November 29, 1827.—A mortgagee has no title to the rents of the moitgaged premises, 
which have been paid into court by a receiver appointed in a suit for establishing the will of 
the mortgagor; notwithstanding that, after the appointment of a receiver, he gave notice to the 
tenants to pay the rents to him. 


He ought to have followed up that notice by moving to discharge the receiver. 


THIS was the petition of a mortgagee, to be paid the rents of the mort- 
gaged premises, which had accrued due since the 18th of June 1818, and 
had been paid into court by a receiver, who was appointed on the 22d of 
May 1818, in asuit to which the mortgagee was not a party, and which was in- 
stituted for the purpose of carrying into execution the trusts of the mortga- 
gor’s will. : 

After the appointment of the receiver, the mortgagee, whose title was at 
that time disputed, had given notice to the tenants of the mortgaged estate to 
pay their rents to him; but, in consequence of the appointment of a receiver, 
the notice had been disregarded. 

In March 1827, a petition was presented by the mortgagee, praying that 
the receiver might be discharged; and, on the 6th of August 1827, an order, 
* discharging the receiver, was made. 
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The rents in court had accrued due between the time of the receiver’s 
appointment and the time of his discharge. 

For the petitioner, the mortgagee, it was argued, that he had entitled him- 
self at law to the rents by his notice to the tenants in June 1818, and that 
equity would not permit the appointment of a receiver to deprive the mort- 
gagee of his legal rights. 

Bertie v. Abingdon, 3 Mer. 560, and Gresley v. Adderley, 1 Swanst. 573, 
were cited. : 


The Masrer of the Rotts. A mortgagee is entitled only to such rents 
as accrue due when he is in possession of the mortgaged premises. His no- 
tice to the tenants could not devest the possession of the receiver, which was 
in truth the possession of those who claimed under the will of the mortgagor. 
For the purpose of devesting the possession of the receiver, an application 
to the court was necessary; and it seems that the mortgagee actually made 
such application a few months since, and obtained an order for the discharge 
of the receiver. From the time of the discharge of the receiver, or perhaps 
from the time when his application was first made for that discharge, he may 
be considered in possession: but he can have no intermediate rents, when 
he was out of possession. 


The mortgagee appealed from this decision. 

Mr Sugden and Mr Ching, in support of the appeal. The notice given 
to the tenants in 1818 completed the legal title of the mortgagee to receive 
the rents; if the court had not interposed, the tenants could have made no 
payments, except to him; and, as against the mortgagee, the appointment 
of a receiver was a wrongful act. The court, if its attention had been 
called to the claim of the mortgagee, would have refused to make any or- 
der to the prejudice of his rights: and in discharging the receiver on his 
application, it has in fact declared, that, as against him, no receiver ought 
to have been appointed. Ifthe moneys, which came into the hands of the 
receiver, had been paid away, they could not have been brought back; 
but they remain in court; they have not been received by the mortgagors, 
and the only question is, fer whose benefit are they to be considered as se- 
cured? The mortgagee had a perfect legal title to the rents from the mo- 
ment of his notice to the tenants; and there is no equity which can be set 
up against him. The possession of the receiver cannot be of more avail 
against the mortgagee than the possession of a sequestrator would have 
been: and, in Hamblyn v. Ley, 3 Swanst. 301, note, sequestrators, who 
had obtained possession, were ordered to account for the rents and profits 
to the persons who had obtained a prior conveyance. 

The Lorp CHANCELLOR dismissed the petition of appeal with costs. 


Howell v. Edmunds. 


4 Russell, 67. 


Rolls. —November 30, December 6, 1827.—THE payment of a soli- 
citor’s bill pending a suit, does not preclude subsequent taxation. 
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Read vw. Stewart. 


4 Russell, 69. 


Rolls.—December 1, 1827.—A bequest ofa cabinet, with whatever it contains “except money,” 
will not pass a promissory note payable to the testatrix of a date anterior to the will, and 
which, at her death, was found in the cabinet. 


THE will of Mary Bullock, dated the 29th of October 1823, contained 
the following bequest: «1 give to Sarah Clewer the sum of 100/. money, 
to be paid twelve months after my decease. My cabinet with whatever 
it contains, except money, I give to Sarah Clewer in addition to the legacy 
of 100/.” 

In the cabinet mentioned in the bequest, there was, at the death of the 
testatrix, besides various other things, a promissory note in the following 
form: 

‘¢ London, April 24th, 1822. £100. Five years after date I promise 
to pay to Mrs Mary Bullock the sum of one hundred pounds, which I owe 
to her for money lent to me. ‘«¢K. Broom.”’ 

The bill was filed by Sarah Clewer and her husband for the purpose of 
enforcing their claim to the promissory note against the executor and re- 
siduary legatees; and the only question in the cause was, whether the note 
passed by the bequest. 

It did not appear whether the note was in the cabinet at the date of the 
will. 

The cases of Jones v. Selby, Prec. in Chan. 289—301, and Southcot v. 


Watson, 3 Atk. 227, were cited. 


The Master of the Roizs was of opinion, that the testatrix did not in- 
tend that the promissory note should pass by the bequest of «¢ the cabinet 
with whatever it contained except money:’? and he dismissed the bill 
without costs. ; 


Butter v. Ommaney. 


4 Russell, 70. 


Rolls.—December 5, 1827.—A bequest to all the children of A. and their issue, share and share 
alike, and to be paid twelve months after the testator’s decease, is an absolute gift to such 
children of A. as are living at the testator’s death. 

August 1828.—A testator bequeathed the residue of his estate, after the death of two persons, 
to such children of B. as should be then living; and as to such of them as should be then dead, 
leaving children, he directed that the children should stand in the place of their parents: 


Held, that the children of such children of B. as died in the testator’s lifetime took no share 
of the residue. 


BERNARD BUTTER, by his will, dated on the 7th of August 1818, 
bequeathed to the children of his brother J oseph Butter and their lawful 
issue, 1n case any of them should die leaving lawful issue, the sum of 
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2000/. to be equally divided among them, and payable one year after their 
father’s, and his, the testator’s decease, but without interest in the mean 
time. Then, after a similar bequest of 2000/. to the children of his late 
sister Betty Pratt and their lawful issue, in case any of them should die 
leaving lawful issue, he gave ‘‘ unto and amongst all and every the child 
and children of his late brother, Jacob Butter, deceased, and their issue 
(except his nephew Bernard Butter), the sum of 2000/., to be equally di- 
vided amongst them, share and share alike,” to be paid within twelve 
months next after his, the testator’s decease. As to the residue of his es- 
tate, real and personal, after providing for certain payments and creating 
a trust for accumulation, he gave it, after the death of his wife and his 
brother Joseph, to be equally divided between the children of his said 
brother Joseph Butter, and his late sister Betty Pratt, and late brother 
Jacob Butter (except Bernard Butter), who should then be living, in 
equal shares and proportions; and as to such of them as should be then 
dead, leaving a child or children, such child or children were to be and 
stand in the place or places of his, her, or their parent or parents. 

The suit was instituted by Jacob Butter, Benjamin Butter, and James 
Butter, who were the only children of the testator’s brother, Jacob Butter, 
living at the death of the testator, or at the date of his will. They had 
children living. There had been other children of Jacob the brother, who 
had died leaving children. 

The question was, whether the plaintiffs took the 2000/. absolutely; or 
whether their issue and the issue of deceased children of Jacob Butter, or 
any of such issue, had any interest in the bequest. 

Mr Horne and Mr Wray, for the plaintiffs, argued that the bequest to 
the children of Jacob Butter and their issue, gave the children of Jacob ¥ 
Butter, who were living at his death, a quasi estate tail, Lampleyw 
Blower, 3 Atk. 396; and, therefore, that the plaintiffs were entitled tothe 
legacy absolutely. saa 

Mr Sugden and Mr J. Russell, for the children of a daughter of Jacob 
Butter, who died in the testator’s lifetime, contra. It is apparent from 
the bequests to the families of Joseph Butter and Betty Pratt, and also 
from the residuary clause, that the issue of deceased nephews and nieces 
were among the objects of the testator’s bounty, and that he meant them 
to participate with their uncles and aunts; and the clause relating to the 
children of Jacob Butter, though the language of it is not so full as the 
expressions in the bequests to Joseph and Betty and in the residuary dispo- 
sition, may be fairly construed as a gift to the children of Jacob living at 
the testator’s death, and to the issue of such of them as should be then 
dead. 

If this construction be not adopted, the words, “and their issue,” are 
words not of limitation, but of purchase: and, under the gift to children of 
Jacob and their issue, all persons will take, who answer the description 
either of children of Jacob or of issue of children of Jacob. Co. Litt. 9a. 
Wilde’s case, 6 Rep. 17. Cook v. Cook, 2 Vern. 545. In Alcock v. 
Ellen, Freem. 185, a term was devised to a woman and her children, she 
having then three children; and it was held, that she and the three chil- 
dren took jointly. In Oates v. Jackson, 2 Strange, 1172, the devise was to 
a woman and her children of her body begotten by her then husband, and ‘ 
their heirs; and it was held that she and her children took as joint tenants 
in fee. In Buffar y. Bradford, 2 Atk. 220, a portion of the residue was 
given to the testator’s niece and the children born of her body; the niece 


574 ' CONDENSED ENGLISH ; 


(Butter v. Ommaney. | 


had no child at the date of the will, but died afterwards in the testator’s 
lifetime, leaving a child: Lord Hardwicke decided, that, had they both 
lived, she and the child would have taken as joint tenants; and that, she 
being dead, the child took the whole. ; 

Mr Capron, in support of the same construction, cited Hamilton v. 
Royle, 4 Ves. 437. ' 

The Masrer of the Roruzs held, that the legacy of 2000/. vested abso- 
lutely in the three children of Jacob Butter, the brother of the testator, who 
were living at the testator’s death, to the exclusion both of the issue of 
those three children, and of the issue of such children of Jacob the brother 
as died in the testator’s lifetime. 


The cause was heard on further directions before the Vice-Chancellor: 
and the question then was, whether, under the residuary clause, the chil- 
dren of such children of the testator’s brothers and sister as died in his life- 
time,(a) were entitled to a share of the residue. 

On behalf of the claim of the children of such deceased children, it was 
argued that the plan of the testator was to substitute the issue of deceased 
nephews and nieces as objects of his bounty in the place of their parents; 
and that whatever the parent would have taken, “had he or she been alive 
at the time of the distribution of the fund, was to go to their children. It 
was of no importance whether a nephew or niece died in the lifetime of the 
testator or after his death: in neither case could he or she take, if they died 
before the period fixed for the division of the fund; but if they left children, 
those children were to take in their stead. The direction, that “such 
children were to stand in the place of their parent,” did not mean that they 
were to take what had become vested in the parent; for no share of the re- 
sidue vested in the nephews and nieces, till the time of distribution arrived; 
and the limitation in favour of the children of nephews and nieces had refer- 
ence to the children of such nephews and nieces only as had died previously. 
The clause, therefore, was an express direction, that if, when the period of 
distribution came, any of his nephews and nieces were dead, leaving 
children, those children were to take what the parent, if alive, would have 
taken: and to exclude children of nephews and nieces who died before 
the testator, was to impose on the bequest a restriction not prescribed or 
justified by the words of the will. 

The Vice-Chancellor held, that the children of such children of Joseph 
Butter, Betty Pratt, and Jacob Butter, as died in the testator’s lifetime, 
were not entitled to any share of the residue. (0) 


“«¢ Declare that the clear residue of the testator’s estate and effects vested 
in such of the children only of the testator’s brothers and sisters, Jacob 
Butter, Joseph Butter, and Betty Pratt, as were living at his decease, in 
equal shares, subject, as to each of such shares, to be devested in favour of 
their children, as joint tenants of the parent’s share, in case of the parent’s 
death before the period of division.”’ 


(a) The children, who died in his lifetime, were all dead at the date of the will. 
(6) Christopherson v. Naylor, 1 Mer. 320, 
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Amphlett v. Parke. 


3 Russell, 565. 


Rolls.—Dec. 5, 1827. 


IN this case a testatrix, having devised her real and personal estate to 


trustees upon trusts for sale, directed that*the proceeds of her real estate . 


should be taken as part of her personal estate; and that, out of the moneys 
to arise by such sale, and out of all other her personal estate, several lega- 
cies should be paid; and she then gave the residue to Elizabeth Parke for 
life, with remainder over. 

The personal estate was not sufficient to pay the legacies; and some of 
the legatees died in the testatrix’s lifetime. One question was, whether 
the real estate was absolutely converted into personalty, so that the lapsed 
legacies fell into the residue, or whether the conversion was partial only, 
and therefore those legacies belonged to the heir? 

The pecuniary legacies were not paid, until the end of a year after the 
testatrix’s death; and, the funds out of which those legacies were paid, 
produced rents or dividends in the mean time. A second question was, 
whether this income belonged to the tenant for life, or was to be considered 
as capital of which she would take only the interest? 

The case had been argued before Sir John Leach, as Vice-Chancellor, 
who held that the real estate was absolutely converted into personalty; 


that the lapsed legacies belonged to the residuary legatee, and not to the — 
heir; and that the year’s income of the fund, with which the legacies — 
had been paid, formed part of the capital of the residue, and did not be-~ 


long to the tenant for life. The facts of the case, and his honour’s judg- 
ment, are reported in 1 Sim. 275, 2 Cond. Chan. Rep. 139. 

The parties had differed in drawing up the minutes of the decree, and 
the case was again brought on to be heard before Sir John Leach at the 
Rolls. 

Mr Sugden and Mr Andrews,.for the heir, in addition to the cases re- 
ferred to in the former argument, cited Collins v. Wakeman, 2 Ves. Jun. 
683. 

The Master of the Roxzs came to the same conclusion on both ques- 
tions, as at the former hearing. 


Walker v. Mackie. 


4 Russell, 76. 


Rolis.—Dec. 6, 1827.—A will is deemed a good execution of a power, ifit dispose of the subject 
of the power, although it does not refer to the power. 

The subject of the power will pass by the words of “all other my property,’ if it be plain, from 
other expressions in the wiil, that, under these general words she considered the property un- 
der the power to be included. 


THE testatrix in this case had power to appoint by will a certain lease- 
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hold estate, and certain sums of three per cent stock, which were standing 
in the name of the accountant-general of the court of chancery. She 
was entitled to both for her life; and the stock had been transferred to the 
accountant-general upon a bill filed by her. ee 

The testatrix began her will by giving certain pecuniary legacies, and 
then gave ‘¢all the rest and residue of her bank stock to her god-daughter 
Mary Ann Wood, with her wearing apparel, goods, and chattels of every 
kind whatsoever, and all other property she possessed at the time of her 
decease, excepting 50/. of her bank stock, which she gave thereout to her 


r executors.” It was proved, that she had no bank stock, nor any stock 


whatsoever, except the stock in court, over which she had a power of ap- 
pointment. 

The question was, whether the will was a good execution of the power, 
so as to pass the stock. 

Mr Sugden and Mr Phillimore, for the plaintiff. Mr Beames, for the 
defendant. 

The Masrer of the Rots was of opinion that the will was a good ex- 
ecution of the testatrix’s power as to the three per cent stock in court; 
that her pecuniary legacies were payable out of it; and that the will was 
also a good execution of her power as to the leasehold estate; it being plain 
that she meant to describe the property, over which her power extended, 
under the words—‘‘all other property which she possessed,’’—by ex- 
cepting cut of it 50/, of her bank stock, which she gave to her ex- 
ecutors. 


Edwards v. Alliston. 


4 Russell, 78. 


Rolls.—December 6, 10, 1827.—Cross remainders cannot be implied in a deed, and are not cre- 
ated as to accruing shares by a limitation of the entire estate to an only surviving child and his 
issue, or by a gift over of the entire estate in remainder after the failure of all issue, or by an 
express creation of cross remainders as to the original shares. 


BY indentures of lease and release bearing date on the 26th and 27th of 
August 1782, being the settlement made on the marriage of James Cromp- 
ton and Sarah Corney, Thomas Sandford, the uncle of Sarah Corney, con- 
veyed certain lands and tenements to the use of Sarah, the wife of him, 
Thomas Sandford, and her assigns, for her life; remainder to the use of 
James Crompton and his assigns, during his natural life; remainder to the 
use of Berkhead Hitchcock and Robert Dean, and their assigns, during the 
life of James Crompton, upon trust to support contingent remainders; re- 
mainder to the use of Sarah Crompton, and her assigns, during her life; 
remainder to the use of all and every the child and children of the body 
of James Crompton on the body of Sarah his wife, lawfully begotten or to 
be begotten, equally to be divided between or among them; if more than 
one, share and share alike as tenants in common, and not as joint tenants, 
and to the use of the several and respective heirs of the body and bodies 
of all and every such child and children lawfully issuing; and if there 
should be a failure of issue of the body or bodies of any such child or chil- 
dren, then as to the part or share, or parts or shares, of such child or chil- 
dren, when issue should so fail, to the use of the remaining and other chil- 
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dren of the body of James Crompton, on the body of Sarah his wife law- 
fully begotten or to be begotten, equally to be divided between or amongst 
them, if more than one, share and share alike, and they to take as tenants 
in common and not as joint tenants, and to the use of the several and re- 
spective heirs of the body and bodies of such remaining and other children 
lawfully issuing; and, in case there should be a failure of issue of the bo- 
dies of all such children but one, or, if there should be but one such child, 
then to the use of such only remaining or only child, and the heirs of his 
or her body lawfully issuing:’’ and for default of such issue, to the use of 
the right heirs of Thomas Sandford for ever. 


There were seven children of the marriage, four of whom died without — 


issue: viz. James Dickenson, who died in 1823; Thomas, who died in 
1785; Joshua, who died in 1800; and Margaret, who died in 1811. In 
1825, Mary, Sarah and Louisa, the three surviving children and their hus- 
bands suffered a common recovery, which, it was declared, should enure 
to the use of Edwards and Barlow, and their heirs upen certain trusts. 

Edwards and Barlow, having agreed with the defendants for a sale of 
the premises, filed a bill to enforce the performance of the contract. The 
usual reference was directed; and the defendant carried in various objec- 
tions to the title. Of these the principal was the following:—That, in 
consequence of the want of words in the indenture of the 27th of August 
1782, to create cross remainders as to the surviving shares taken by the 
children who afterwards died without issue, the vendors had not shown a 
title to the three-sixths of the one-seventh share alleged to have belonged 
to Thomas Crompton, which, on his death without issue, survived to his 
brothers James and Joshua, and his sister Margaret; nor to the two-fifths 
of the one-seventh share alleged to have belonged to Joshua, which, on his 
death without issue, survived to James and Margaret; nor to the one-fourth 
of the one-seventh share alleged to have belonged to Margaret, which, on 
her death without issue, survived to James. 

The Master reported that a good title was shown; and the defendants 
excepted to the report. 

Mr Tyrrell, in support of the exception, cited the note by Williams in 
1 Saunders’s Reports, 186. Nevellv. Nevell, 1 Roll. Ab. 837. Counden 
v. Clerk, Hob. 34. King v. Melling, 1 Ventr. 225. Doe v. Wainewright, 
5 T. R. 427. Doe v. Dorvell, 5 T. R. 518. Doe v. Worsley, 1 East, 
416. Meyrick v. Whishaw, 2 B. and A.810. Levin v. Weatherall, 1 
Brod. and B. 401. These authorities, he argued, established the rule, that 
in a deed, cross remainders cannot be raised by implication, however evi- 
dent it may be that the probable intention of the parties was, that thereshould 
be cross remainders. Here the property was limited to the children in 
tail as tenants in common; and there was a direction, that the part or parts 
of a child or children, whose issue should fail, should go to the remaining 
children.’ Butif any of these remaining children should die without issue, 
though their original shares were by the words limited over, there were no 
words which would carry the share or shares which might have accrued to 
them. 

Mr Sugden and Mr Seton, for the plaintiffs. The words, which are 
used here, are as sufficient to create cross remainders, as the words in Doe 
y. Wainewright. The question is one, not of implication, but of construc- 
tion. We do not say that cross remainders are to be implied; but we con- 
tend that no precise form of words is necessary in order to create cross 
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remainders, and that the words, which are used here, if fairly construed, 
so as to give them full effect, are sufficient to carry the original, as well as 
the accrued, shares to the surviving children. There isan express limita- 
tion, that, if there should be a failure of issue of the body or bodies of any 
of the children, the part or parts, share or shares, of such child or chil- 
dren, shall go to the remaining children, and the heirs of their bodies re- 
spectively, as tenantsincommon. Cross remainders, therefore, are created 
—created beyond all doubt as to the original shares; and the only question 
is, what interpretation shall be put on the words, ‘¢ part or parts, share or 
shares.”? Do they denote all the share of interest which each child has, 
when he or she shall die without issue? Or do they denote only that share 
of interest which the child took originally? The former construction 1s 
the more natural, even if we do not extend our view beyond this clause of 
the deed. At all events, the words must be admitted to be ambiguous; if 
they may mean only original shares, they may also mean both original and 
accrued shares. But the settlor has, in the subsequent part of the deed, 
explained the meaning of terms, which, in themselves, might be deemed 
of doubtful signification. For there is a limitation, that, in case there shall 
be a failure of issue of the bodies of all the children but one, the whole of 
the property is to go to that one child. Suppose that there had been only 
three children of the marriage, and that one of them had died without 
issue, the share of the one so dying would have accrued to the other two; 
suppose one of these to have died without issue, the whole estate, by force 
of the deed, would have been vested in the survivor; so that, in sucha 
state of circumstances, it is clear that the words ‘¢ part or parts, share or 
shares”? must mean accrued, as well as original shares. Such being the 
construction, which must have been put upon the words, if there had been 
only three children, it would be absurd to construe them differently, be- 
cause there have been seven children. Four of these seven children have 
died without issue: but if, instead of four, six had so died, the words, to 

which we have alluded, would have carried the whole estate, that is, all 
the shares, both original and accrued, to the sole surviving child. How 
could this effect have been wrought, if, at the death of each child, his or 
her original share alone, and not the acerued shares, had gone oyer from 
time to time to the survivors? 

If there should be a failure of issue of all the children, the whole estate 
is limited over to the heirs of the settlor. This purpose could not be ef- 
fected, unless, upon the death of any of the children without issue, all the 
share, whether original or accrued, which had belonged to a child so dy- 

- ing, went over to the survivors. 

The clauses, which provide for the events of all the children, or of all 

the children except one, dying without issue, distinguish this case 


from all those in which it has been held that cross remainders were not 
created. 


_ December 10.—The Masrmr of the Roxts. In this case, the impress- 
on, which was made upon my mind, in favour of the title, has been re- 
moved by an attentive consideration of all the authorities. ‘i 

The bill is filed for the specific performance of a contract for the sale of 
an estate. Upon a reference to the Master, he reported in favour of the 
title; and to this report the purchaser took an exception. 
_ The objection to the title was, that, although cross remainders were 
limited as to the original shares of each child, yet they were not limited 
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as to the shares which accrued to the remaining children by the subsequent 
deaths of others; and, consequently, that the three remaining children 
could not make a good title to the parts or shares, which, upon the suc- 
cessive deaths of the three children, who had died last, had respectively 
accrued to those children. For the vendor it was argued, that the limita- 
tion of the whole estate to theonly remaining child, and the heirs of his 
body, in case there should be only one remaining child, and the limitation 
over of the whole estate in’default of all issue, added to the express limita- 
tion of cross remainders with respect to the original shares, not only left no 
doubt of the settlor’s intention to create cross remainders as to the ac- 
cruing shares, but amounted, even in a deed, to a sufficient declaration of 
his purpose to give effect to his intention. 

Of the intention of this settlor to create cross remainders, as to the ac- 
eruing shares, there can be no reasonable doubt. The question is, whe- 
ther he has so expressed that intention, as to give effect to it in a deed? 
The direction that the estate should go wholly to an only surviving child, 
and should wholly go over in remainder, if there was a failure of issue of 
all children, plainly denotes the settlor’s intention; because these ultimate 
purposes could not be effected without cross remainders as to the accruing 
_ as well as the original shares: and it must be inferred, that he who intends 
a particular purpose, must intend the means by which that purpose is to be 
accomplished, But the authorities say, that this is mere implication, and 
that, although it would give effect to a will, it cannot operate in a deed: 
and such is the result of several cases which have been cited in this argu- 
ment. It did not, however, occur in the decided cases, that the :settlor 
had expressly created cross remainders as to the original shares of the 
children: and it is contended that this circumstance, added to the direct 
limitation of the entire estate to the only surviving child, and the gift over 


of the entire estate in remainder upon the failure of all the children and — 


their issue, not only clearly manifest the settlor’s intention, but amount 
altogether to a sufficient expression of that intention in a deed. 

It must be admitted, that, under these several circumstances, no doubt 
can be entertained of the settlor’s intention: but still the difficulty remains, 
whether you can arrive at this conclusion without that sort of implication, 
which in such cases is excluded from the construction of a deed. ‘If the in- 
ference that the settlor must have intended that cross remainders, as to the 
aceruing shares, should be created, because he has intended a purpose 
which could be effected only by such means, is to be considered as an im- 
plication which is to be rejected in the construction of a deed—must not 
the inference, that the settlor intended that cross-remainders should be 
created as to the accruing shares, because he has expressed such an inten- 


tion as to the original shares, be considered also as an implication, which. 


is to be equally rejected in a deed? Can this additional circumstance do 
more than afford additional implication of the same intention? And if 
the court cannot act at all in this matter by implication, can it be of impor- 
tance, whether there is one circumstance only or ten circumstances, which 
afford the same implication? The case of Doe v. Wainewright, 5 wD: Rep. 
427, has been referred to in this argument. In that case, as in this, there 
was a limitation of the entire estate to an enly child, and the remainder 
over cf the entire estate was limited upon the failure of all issue; and in 
that case, as in this, there was also an express creation of cross remainders 
as to the original shares. But in that case there immediately followed 
these words:—‘ and so, ¢oties quoties, as any of the said children should 
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die without issue, till there should be only one child left.” These latter 
words, which, unfortunately, are not found in this case, were very pro- 
perly considered as expressly extending the cross-remainders to the ac- 
cruing shares; and that case, therefore, is no authority for this. _ 

Upon an accurate view of all the cases, I am compelled to declare, that, 
although there is no doubt here of the settlor’s intention, yet, there 1s 
no authority to be found in the books, which would justify me in stating, 
that the settlor has used here such expressions, with respect to the accru- 
ing shares, as are in a deed necessary to raise cross remainders with respect 
to the accruing shares; and, least of all, can I come to that conclusion as 
against a purchaser. 

The exception to the Master’s report of a good title must be allowed. 


Farmer v. Mills. 


A Russell, 86. 


Rolls.—December 6, 182'7.—A testator, by his will, gave certain annuities, and directed that 
the sums, set apart to secure them, should, as the annuitants died, sink into the residue of his 
personalestate: By a codicil to his will, he stated, that, in case his property would not pro- 
vide an income equal to the annuities, they should be rateably received: His estate was 
deficient, and the annuities were rateably reduced: Upon the death of any annuitant, the sum 
set apart to secure the reduced annuity, will belong to the residuary legatees, and is not to be 
applied to increase the reduced annuities to the amount given by the will. 


THE testator in this case by his will gave certain annuities, which were 
to be secured by the investment of sufficient sums either in the funds or 
on mortgage: he directed, that, as the annuitants should die, the sums, by 
which the annuities were secured, should sink into and become a part of 
the residue of his estate: and he named several persons as his residuary 
legatees. By a codicil to his will he stated, that, upon reflection, he 
considered it to be probable, that, after full payment of his funeral ex- 
penses, debts, and legacies, there might not be property left which would 
be adequate to produce interest sufficient to pay the annuities given by his 
will; and in such case he directed that an equal deduction should be made 
from each annuity rateably according to its amount, after the expiration 
of six months from his death: in which time he considered that his affairs 
might be closed, so as to ascertain the amount of his property. 

His estate did prove insufficient for the full payment of the several an- 
nuities given by his will: and the question in the cause was, whether, 
upon the death of any annuitant, the sum set apart to secure his reduced 
annuity should be applied to increase the other annuities, until they were 
made to amount to the sums given by the will? or, whether the sum so set 
apart should belong to the residuary legatees? 


_ The Masrer of the Rotts. If the case had rested upon the will, the re- 
siduary legatee could have taken no benefit, until the annuities were fully 
provided for. By the codicil the testator, in case of the deficiency of his 
property to supply by its interest the whole amount of the annuities given 
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by his will, directs that those annuities shall be rateably reduced, so as, 
upon the whole, not to exceed the income of his property. The annuitant, 
who receives his reduced annuity, receives all that the testator intended he 
should receive, in case of the deficiency of his property: and the sum set 
apart to secure the reduced annuity will sink into the residue, in the same 
manner as it would have done, if the property had been adequate to pro- 
vide for the sum given by the will. 


Braddon v. Farrand. 


4A Russell, 87. 


Rolls.—Dec. 7, 1827.—A testatrix appointed A. B. to be her executor, to see that her will was 
put in force: the executor is a trustee for the next of kin. 


THE testatrix in this case was a person of inferior station in life, and had 
formerly lived as a servant in the family of Mr Farrand, a merchant in the 
city of London. She began her will in the following words: ‘I consti- 
tute and appoint Robert Farrand of Fenchurch Street, Esq., my execu- 
tor, to see that my will is put in force.”? She then gave pecuniary lega- 
cies to various persons: but the instrument contained no express disposi- 
tion of the residue. 

No legacy was given to Mr Farrand; and the question in the cause was, 
whether Mr Farrand was beneficially entitled to the residue. 

Mr Sugden, for the plaintiff, who claimed as next of kin to the testa- 
trix, cited Seley v. Wood, 10 Ves. 75; White v. Evans, 4 Ves. 21; Gi- 
raud v. Hanbury, 3 Mer. 150. 

Mr Horneand Mr Matthews, contra. The will merely appoints an ex- 
ecutor: the words ‘to see that my will is put in force,” express nothing 
which is not necessarily implied in the appointment of an executor: the 
character of executor gives the person, who is clothed with it, a right to 
the residue not disposed of, unless there is a plain indication that he is not 
to take a beneficial interest: and here no such indication can be pointed 
out. 


The Master of the Rotxis. The question is, whether this testatrix 
can be considered as having expressed an intention to confer an office only 
upon Mr Farrand, and not a beneficial interest? She states the purpose of 
her appointment was, that Mr Farrand should see that her will was putin 
force; and her purpose, therefore, was, to confer an office and not a bene- 
ficial intérest. ‘ 

Declare that Mr Farrand is a trustee of the residuary estate for the bene- 
fit of the testatrix’s next of kin. 
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Harries v. Bryant. 


4 Russell, 89. 


Rolls.—Dec. 10, 1827.—The assignee of a Jease for lives, which contained a covenant for renewal 
upon the dropping of any life, provided application were made within six months, having omit- » 
ted, upon the death of one of the cestuis que vie, to apply for a renewal within the six months, 
filed his bill praying relief, upon the ground that he did not, within the six months, know that 
the person was dead, or that the deceased person was one of the cestuis que vie named in the 
lease: the bill was dismissed with costs, because the plaintiff might have known the facts, if 
he had used reasonable diligence, and acted with ordinary prudence. 


THE plaintiff had taken an assignment of a lease for three lives, which 
contained a covenant for renewal from time to time, on the falling of each 
life, upon payment of a small fine, provided application were made for 
renewal within six months after the life dropped. Alcock, one of the 
cestuis que vie named in the lease, died on the 31st of January 1822; no 
application was made for a renewal, until the 12th of November 1822; 
and, renewal being then refused, this bill was filed. 

Alcock had removed from the place where he resided at the granting of 
the lease; but died in the immediate neighbourhood of the plaintiff; having 
been for some years the overseer of a parish adjoining to that in which 
the plaintiff resided. The plaintiff alleged, that he neither knew that the 
deceased person was the life named in the lease, nor that he was dead, until 
after the expiration of the six months. 

Mr Sugden and Mr Cooper, for.the plaintiff’ The principle of a court 
of equity is compensation, not forfeiture: and here the compensation can 
be easily ascertained; for the only injury, which the landlord has suffered, 
is the non-payment of a pecuniary fine. In Eaton v. Lyon, 3 Ves. 692, 
Lord Alvanley says, “If by unavoidable accident, if by fraud, by sur- 
prise, or ignorance not wilful, parties may have been prevented from exe- 
cuting a covenant literally, a court of equity will interfere; and, upon com- 
pensation being made, the party having done every thing in his power, 
and being prevented by the means I have alluded to, will give relief.” 
In Bateman v. Murray, cited in 4 Bro. 417, in the house of lords, Lord 
Thurlow said, “Courts of equity will relieve the lessee, if he has lost his 
right by fraud of the lessor, or accident on his own part; but will never 
assist him where he has lost his right by his own gross laches or neglect:’” 
and again: ‘* Where the lessee has lost his legal right, he must prove some 
fraud on the part of the lessor by which he was debarred the exercise 
of his right, or some accident or misfortune on his own part, which he 
could not prevent, by means whereof he was disabled from applying for a 
renewal at the stated times, according to the terms of his lease.”” In the 
present case, Alcock was by trade a shoemaker; and it was not to be ex- 
pected that the death of an obscure individual should be immediately 
known, beyond the circle of his immediate acquaintance. It cannot be 
imputed to the plaintiffas gross laches or neglect, that he was not informed 
of Alcock’s death, till more than six months had elapsed; but, as soon as 
he was apprised of the fact, he applied forarenewal. His ignorance could 
not be called wilful; and it was merely from ignorance or misfortune, 
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that the lease was not renewed within the prescribed time. Rawstorne », 
Bentley, 4 Bro. C. C. 415. Sanders v. Pope, 12 Ves. 290—293. The 
equity, on which this bill is founded, was at one time carried to an ex- 
treme length in Ireland; and when it was brought within reasonable limits 
by the decision of the house of lords in Kane v. Hamilton, 1 Ridgway, 180, 
and Bateman v. Murray, 1 Ridgway, 187, the Irish tenantry act, 19 and 
20 Geo. III. c. 30, was passed, which at once recognised and defined the 
principle on which equity should in such cases interfere. The decisions 
on that act are authorities, by analogy, for this plaintiff’s claim to relief. 
Jackson v. Saunders, 1 Sch. and Lef. 443, 2 Dow, 437. Lennon v. Nap- 
per, 2 Sch. and Lef. 682. 


The Masrer of the Rotts. A court of equity will relieve against the 
effect of an express covenant, where strict performance of the condition is 
prevented. by ignorance not wilful, or by unavoidable accident. Igno- 
rance is considered to be wilful, where a person neglects the means of in- 
formation, which ordinary prudence would suggest; and accident is not 
unavoidable, which reasonable diligence might have prevented. 

When the plaintiff became the assignee of a lease containing such a con- 
ditional covenant for renewal, ordinary prudence would have suggested, 
and reasonable diligence would have required, that he should have ascer- 
tained who the lives were and have taken measures to secure early infor- 
mation of their deaths. All this he appears to have neglected; his ignor- 
ance, therefore, was wilful, and the accident not unavoidable, assuming 


the facts to be as he alleges them. Let the bill be dismissed, and with 


costs. 


Law v. Thompson. 


4 Russell, 92. 


Rolls.—Dec. 12, 13, 1827.—The intention of a testator, that his gift should not vest in the lega- 


tee, until it should be actually remitted to him, will prevail, when clearly expressed, provided 
the remittance be not delayed by negligence or inevitable accident. 


THE testator, Clotworthy Thompson, who was. a lieutenant in the 
East India Company’s service on the Madras station, made his will in 
India, bearing date on the 20th of August 1775, and containing the follow- 
ing bequests:— 

‘<I give and bequeath to my father John Thompson of Muchamoro, 
near Antrim, Ireland, the sum of 5000 star or current pagodas of Madras, 
for his sole and proper use; but, in case of his death before the said sum 
of 5000 star or current pagodas be paid into his hands, then and in that case 
I will and bequeath the same to my uncle Thomas Thompson, of Green 
Mount, near Antrim, Ireland, to be by him justly, equally, and equitably 
divided and distributed among all my brothers and sisters alive, when this 
my last will and testament shall be put into execution.”? He then gave two 
small legacies, one of which was to a charity in Ireland, and the other was 
payable in India; and proceeded thus:-—‘¢ I also appoint Lieutenant-Colonel 
Russell, Captain Gibbings, and Lieutenant Knox tobe the joint executors 
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of my will, to whom my whole property is to be paid; and I request that, 
after they have received what money is or may be due to me, whether by 
bonds or notes, as will be found in my eseritoire, or by the amount of my 
effects, &c. &c. when sold by their authority, or rather as soon as a court 
of inquiry shall have taken an inventory of them (for I request of the 
commanding officer, that, as soon as the said inventory is sent off to my 
- executors, he will afterwards, as conveniently or as advantageously as he 
may think proper, order the whole of my things and effects to be sold),— 
I say I request that then my executors will, by the first good opportunity, 
remit the whole, I mean that part bequeathed and given to my father, or, 
in case of his death, to my uncle for the use of my brothers and sisters,” 
as well as the legacy given to the charity in Ireland, ‘«to my good friends 
Messrs Allen, Marlar, and Boyd, merchants in London, to be by them, 
and under the inspection of my executors, remitted as above mentioned 
to my father, &c. &c., as above described. Lastly and finally, I do 
direct, that, if, after my property is collected and effects sold, there 
remains any sum over and above what I have herein bequeathed, it shall be 
added to that which I have bequeathed to my father, or in case of his death 
to my uncle, for the use, and to be divided amongst, my brothers and sis- 
ters, and is also to be remitted as above directed to my friends Allen, 
Marlar, and Boyd,in London. Should there be any deficiency, in my 
whole property’s not amounting to the sums or legacies within mentioned 
or bequeathed them, then and in that case I desire such deficiency may be 
deducted from that sum above, which is herein bequeathed and given to 
_my father; and not by any means, or on any account whatsoever, to in- 
fringe upon or to be deducted from either of the sums given and bequeathed 
by me herein for charitable uses.”’ 

He afterwards made the following codicil to his will:—“I further be 
queath unto the child named Martha Fletcher, left to my care by its parents, 
the sum by them appropriated to its use, namely, 1000 star pagodas; the 
child, with the above 1000 pagodas, to be sent to Europe to the charge 
of my father, or, in case of his death, to my brothers and sisters jointly: 
as the sum of 1000 pagodas is to revert to me, should the said child die 
before its amount is appropriated to its use, I do will and bequeath it in 
such case to my father, or, in case of his death, to my brothers and sisters 
alive, equally to be divided; and it is to be remitted in the manner direct- 
ed by my will for the sum left tomy father, or, in case of his death, tomy 
brothers and sisters. ’’ 

The testator died in India, in 1779. The executors named in his will 
renounced the probate; and the testator’s brother, John Thompson, who 
was in India, administered to his will, and afterwards died in December 
1779. Between the making of the will and his death, the testator pur- 
chased one of the Nabob of Arcot’s bonds for a sum of 7000 pagodas: and 
from the death of John Thompson, the administrator, until the year 1807, 
there was no personal representative of the testator; but, in 1807, the tes- 
tator’s brother, the defendant Hugh Thompson, took out administration 
de bonis non, for the purpose of claiming the amount of the nabob’s bond 
from the commissioners appointed under the act of parliament for the 
liquidation of the nabob’s debts. This claim was admitted; and a large 
sum of Carnatic stock was appropriated in satisfaction of the bond. 

The first administrator, John Thompson, had received some part of the 
testator’s estate, but made no remittances to Europe, and died insolvent, 
Other small parts of the testator’s estate were afterwards collected on ac- 
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count of the fara y sapere ie of the father; but no remittance was 
ever made to him; and the nabob’s bond constituted the great bulk of the 
property. ; 

After the death of the administrator, John Thompson, this bond was, 
in the year 1783, delivered over by General Orr, with whom John Thomp- 
son had deposited it, to Mr Boyd in India, who acted under a power of 
attorney for the father. The father died in 1796, when no money had 
been received on account of the bond, and by his will, he gave his inter- 
est under the testator’s will totwo of his sons, who were defendants to the 
suit. pe eee 

‘The plaintiffs claimed in right of the other brothers and sisters of the tes- 
tator; and filed their bill, contending, that, by the death of the father, 
before any part of the testator’s property came to his hands, the gift over 
to the brothers and sisters took effect. 

The defendants, who claimed through the father, insisted, that the father’s 
interest vested at the death of the testator; or that otherwise the delivery 
of the nabob’s bond by General Orr to the agent of the father, was equiva- 
lent to the payment of the money into his hands; or that, as the bond 
might have been sold during the father’s lifetime, his interest was not to 
be defeated by the omission to sell it. $ i RES 

Mr Sugden and Mr Koe, for the plaintiffs. The testator has said in 
express terms, that, in case his father dies before he shall have actually 
received the money, the legacy shall go to the brothers and sisters living 
at the time when the trusts of the will are carried into execution: and the 
purpose, thus clearly expressed, must govern the construction which the 
will is to receive. The court, it is true, will not, upon conjecture, impute 


- to a testator the intention that a bequest is not to vest, till the property is 


realized and the money actually paid; but it ts equally certain, that a tes- 
tator may so dispose of his property, that none shall take, except those who 
live to receive with their own hands; and the only question is, whether 
the words of the will afford sufficient evidence, that he did not mean his 
bequests to vest absolutely, till the property was actually received? That 
doctrine is established by the decisions of Sir William Grant in Bernard 
v. Montague, 1 Mer. 422; Elwin », Elwin, 8 Ves. 547; and Gaskell v. 
Harman, 6 Ves. 520, 11 Ves. 489: and though the decree in the latter 
case was reversed by Lord Eldon, the reversal proceeded exclusively on 
the ground, that the will did not manifest a clear intention that the pro- 
perty should vest only as it was received and converted into money. The 
decision of Lord Thurlow in Hutcheon. v. Mannington, 1 Ves. Jun. 365, 
4 Bro. C. C. 591, n. does not contradict or vary the doctrine: it shows 
merely, that ambiguous words are nota sufficient ground for imputing to a 
testator an intention of postponing the vesting of. a bequest; and it was so 
regarded by Lord Eldon: “ I admit,” says Lord Eldon, 11 Ves. 497, “ the 
soundness of the proposition, appearing by the report to have bee 1 stated . 
by the Master of the Rolls, that, if a testator thinks proper—wh: th pru- 
dently or not—to say distinctly, showing a manifest intention, that his 
legatees, pecuniary or residuary, shall not have the legacies or the residue 
unless they live to receive them, in hard money, there is no rule against 


- such intention if clearly expressed. But that would open to so much in- 


convenience and fraud, that the court is not in the habit of making conjec- 

tures in favour of such an intention. In the case of Hutcheon v. Man- 

nington, 1 Ves. Jun. 365, I admit I thought the meaning of those words 

was, what they shall have received; and J thought so after the decision. 
Vox. II.—3 Y 
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The use I have since made of that case is as an authority, that, if the word 
will admit of not imputing to the testator such an intention, it shall not 
be imputed to him. If that intention can be supposed, it was natural in 
that case. The natural construction of that will was, if the legatee should 
die before the property should be actually remitted to him. But Lord 
Thurlow, looking to those considerations, which he expressed with con- 
siderable anxiety, the more perhaps as he perceived many of the bar did not 
go along with him, thought himself at liberty to put a construction upon 
the will, that by possibility might be put upon it; supposing an intention, 
that there should be an inquiry as to each and every part, when it might 
be said that it could have been received.”’ In the present case, the words 
of the will show plainly, that the legacy was meant for the personal com- 
fort of the father, and if he died before it was remitted to him, other per- 
sons were to be substituted as the objects of the testator’s bounty. The 
gift over is to take effect, ‘‘ in case of the father’s death before the 5000 
pagodas be paid into his hands;” and that event actually took place. In 
the direetions which are given with respect to remitting the property, it 1s 
clear, that, if the remittance cannot be made to the father personally, it is 
to be for the use of the brothers and sisters. In the codicil, the testator 
has disposed of a sum of 1000 pagodas, in the event of the death of Mar- 
tha Fletcher; and it can scarcely be denied, that, if the father had died be- 
fore Martha Fletcher had been sent, and the money remitted, to Europe, 
the testator’s brothers and sisters, then alive, would have been entitled to 
the benefit of the bequest. This affords collateral support to that construc- 
tion of the bequest of 5000 pagodas, which is according to the plain and 
literal meaning of the words. 

With respect to the residue, the words “in case of his death” in the 
residuary gift must bear the same meaning as in the former part of the will 
—namely, in case of the father’s death, before the money is paid into his 
hands. 

Mr Pepys and Mr Collinson, contra. Hutcheon v. Mannington is ex- 
pressly in point; the decision there, whatever speculations may be indulged 
in as to the ground on which it proceeded, affords the rule which the court 
must follow here: and the general principle of construction leads to the 
same result. “The court,’ says Lord Eldon, 11 Ves. 498, ‘has said, 
the best construction is generally to consider the interest vested and in 
hand, though, strictly, not collected for the purpose of enjoyment, as be- 
tween the particular interests and the capital; and, if that is wise, the court 
will not conjecture in favour of an intention against the general rule.” He 
adds, it is true, that, if a contrary intention be clearly expressed, it must 
be carried into execution. But so far is this will from manifesting the in- 
tention on which the plaintiffs rely, that the phraseology of it shows that 
no such intention was in the testator’s mind. He manifests an anxiety that 
his property should be converted into maney without loss of time, and 
remitted to his father by the first. good opportunity; and he directs the 
child, Martha Fletcher, with her fortune of 1000 pagodas, to be sent to Eu- 
rope. When, therefore, he provides for what is to be done, in case of his 
father’s death, he must have meant his death within such a period of time, 
as, in the common course of things, would be necessary for making the 
remittance to England; and it never could be his purpose, that the inter- 
est of the legatee should be dependent upon the accidental circumstance of 
the period which might elapse before the assets were realised; a period, 
which, without misconduct on the part of the executors, might be longer 
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or shorter according to the mode in which they might think it prudent to 
act. In some cases there has been a manifest purpose, that legacies should 
not be paid or a residue distributed, till a certain state of things should 
have arisen; and that circumstance, wherever it occurred, has always been 
very much relied on, when questions of this kind have been discussed, as 
a ground for postponing the périod of vesting. Elwin v. Elwin, 8 Ves. 
547. Sitwell v. Barnard, 6 Ves. 520. Here there is no such purpose; 
the testator did not mean to delay the payment of the bequest to his father 
till other objects were accomplished; on the contrary, his desire was, that 
the money should be remitted with all possible speed; and the delay, which 
prevented the father from actually receiving the money, though he sur- 
vived his son by seventeen years, arose out of accidents which the testator 
never contemplated. 

The executors did not prove the will; and, during a period of nearly thirty 
years, there was no personal representative of the testator. Who can say, 
how far the speedy collection and due remittance of the assets may have 
been impeded by that state of things? Even if payment of the nabob’s 
bond could not have been enforced, it might have been sold; and the pro- 
duce of the sale ought to have been remitted to the father, whose interest 
is not to be defeated by the omission to do what a personal representative 
might with propriety have done. 

Though the father had not the money paid into his hands, he got, in one 
sense, possession of the assets, so as to give him a title, even according 
to the construction for which the plaintiffs argue. John Thompson, the ad- 
ministrator, delivered the bond to Colonel Orr, and Orr delivered it to 
Boyd, who was the father’s agent. This possession of the bond by the fa- 
ther, through his agent Boyd, with the assent of the administrator, was 
equivalent to actual receipt of the legacy. 


The Masrer of the Roxts. In the case of Hutcheonv. Mannington, Lord 
Thurlow considered that the words used as to the death of the legatee, were 
too vague to express a definite time upon which he could act with cer- 
tainty: but Lord Eldon, who was counsel in that cause, has in the discuss- 
ion of other cases frequently stated, that he was, at the time of the argu- 
ment, and continued to be, of a different opinion, and that the only use he 
had made of that case was, to consider it as an authority for the principle, 
that the intention of the testator in similar cases must be clearly expressed. 

Here, the property of the testator being in India, he has directed it 
to be collected by his executors, and to be remitted by them to merchants 
in London, and by these merchants remitted to his father in Ireland; and 
he has most clearly expressed his purpose, that, in case of his father’s death 
before he should receive the remittance, the property should go over to his 
uncle for the benefit of his brothers and sisters. In this case there is no differ- 
ence between the legacy of the 5000 pagodas, and the residuary estate, and 
the legacy of 1000 pagodas given by the codicil in case of the death of 
the infant. The condition as to the death of the father before the money 
is remitted, is plainly to be referred as well to the gift of the residuary es- 
tate, as to the;legacy of 1000 pagodas given by the codicil. : 

It has been considered to be doubtful what the testator meant by the ex- 
pression, that, in case of the death of his father, the legacy of 5000 pago- 
das should be distributed amongst all his brothers and sisters, who should 
be alive when his will should be put into execution. It would have been 
reasonable to suppose, that he meant the same thing as he had just before 
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expressed in other words with respect to his father, namely,—brothers and 
sisters who should be alive, when, in the execution of his will, the money 
should be remitted; but the codicil bears strongly upon this point. The 
infant’s legacy of 1000 pagodas is given to the father, or, in ease of his 
death, ‘to his brothers and sisters alive, equally to be divided,”’ and to 
be remitted in the manner directed by his will. <«‘ Jn case of the death of 
his father,” plainly means in case of his death before the money is re- 
mitted: the inference therefore is, that the money is to be equally divided 
between his brothers and sisters who shall be alive when the money is remit- 
ted; andthis same construction must apply with respect to the interest of the 
brothers and sisters in the legacy of 5000 pagodas and the residuary estate. 

It has been argued, that the delivery of the nabob’s bond by General 
Orr to the father’s agent in India was tantamount to his possession of the 
money. But the father had no title to the bond, nor had General Orr any 
authority to deliver it. Neither could the bond have been sold. 

If, however, the executors named in the testator’s will, having taken 
upon themselves the administration of his estate, could, with reasonable 
diligence, have collected it, and remitted the produce to his father in his 
lifetime, I should be of opinion that the rights of the father could not be 
defeated by the accidental circumstances of this case: and, upon that prin- 
ciple, it must be referred to the Master to inquire, whether, if the will had 
been proved by the executors named in it, and reasonable diligence had 
been used by them, any and what part of the testator’s property, given to 
the father, could have been remitted to him in his lifetime; with liberty to 
the Master to state any circumstances specially. 


The Attorney-General v. The Bishop of Ely. 
4 Russell, 402. | 


Rolls. — December 17, 1827.—Every presumption is to be made to sup- 
port a right of renewal, where, from 1682, leases for twenty-one years, at 
a small rent and fine certain, of the tithes of a parish, had been regularly 
granted by the respective bishops of Ely, who were impropriate rectors of 
the parish, to the vicars for the time being. 


Field v. Sowle. 


A Russell, 112. 


Rolls.—December 17, 1827,—Where a feme covert, having separate property, joins in a security 
for money advanced to her husband, the court acts upon it, not as an agreement to charge her 
separate property, but as an equitable appointment under the settlement, to be satisfied from 
the rents and profits of that property, and not by sale or mortgage. 

The death of the husband, after the filing of the bill, and before the hearing, makes no difference. 

If the feme covert insists upon the increase of undue influence by the husband, she must prove 
it; and it is not for the plaintiff to prove a negative. 


¢ LR 
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BY a settlement made previous to the marriage of the defendant Sarah 
Sowle with the defendant Charles Sowle, he, Charles Sowle, covenanted 
with the defendant Richard Winkles, who was named as a trustee on the 
part of the intended wife, that he would join with her in conveying and 
surrendering certain freehold and copyhold property, to which she was en- 
titled, to the use of Richard Winkles, his heirs and assigns, upon trust to 
pay the rents and profits for the sole and separate use of the intended wife 
during the coverture, with power to her to appoint the property by any 
deed or other writing, or by her last will and testament executed in man- 
ner therein mentioned. 

After the marriage, the defendant Sarah Sowle joined her husband in a 
promissory note to the plaintiff Field for the sum of 130/. advanced by him 
to the husband. The plaintiff Field afterwards advanced other sums to the 
husband, so as to make up the full sum of 2207. The wife did not join in 
any security for the subsequent advances; but she wrote certain letters to 
the plaintiff, which were insisted upon as amounting to an agreement to 
charge her separate estate with the full sum of 220/. The bill prayed that 
‘the whole sum due to Field might be raised by sale or mortgage of Mrs 
Sowle’s freehold and copyhold estate. 

The defendant, Sarah Sowle, in her answer had said, that she joined in 
this transaction, not of her own free will, but under the influence and by 
the compulsion of her husband; but no evidence was given on her part. 

Mr Sugden and Mr Parker, for the plaintiffs. Mr Bickersteth, for Sa- 
rah Sowle. Mr J. Russell, for the defendant Winkles. 

The defendant, Charles Sowle, was dead at the time of the hearing. 

Upon the argument, the Master of the Rolls suggested, that he knew of 
no case in which it had been decided, that a court of equity would compel 
a feme covert specifically to perform a contract for sale or mortgage; and 
that the court acted upon her separate property by considering a security, 
in which she joined, as an appointment. 

The counsel for the plaintiff then confined their claim to the 130/.; and 
a question was made, whether the 1302. was to be raised by sale or mort- 
gage of the estate, or from the rents and profits only. 


The Master of the Rortrs. The signature of the promissory note by 
the defendant Sarah Sowle is prima facie evidence to charge her; and it is 
upon her to repel the effect of her signature by evidence of undue influence, 
and not upon the plaintiff to prove a negative. The death of the husband 
before the hearing makes no difference in the case. 

The plaintiff can have no other equitable relief than such as the transac- 
tion entitled him to at the time it took place. The court acts upon the se- 
curity of the wife, not as an agreement to charge her separate property, 
but as an equitable appointment under the settlement. Without the 
consent of the defendant, I cannot order the property to be either sold or 
mortgaged; and the decree must be for satisfaction out of the rents and 
-profits. 


es 
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Fereday v. Wightwick. 


A Russell, 114. 


Rolls.—December 19, 1827.—The petition of a defendant prayed that he might be at liberty to ex- 
amine one of the plaintiffs as a witness: the plaintiffs were co-partners, and had a common inter- 
est adverse to the petitioner: the petition was dismissed with costs. 


WILLIAM TURTON, by indenture dated the 26th of February 1814, 
assigned twenty shares of divers leasehold coal mines and hereditaments 
to trustees upon trust to secure to Wightwick an annuity, for which he 
had paid to Turton 4000/7. The bill was filed by fifteen persons, partners 
with Turton in the Moat Colliery Company, who claimed a lien on these 
shares for moneys due from William Turton to the partnership; and one 
of the objects of it was, to assert a priority, in respect of that lien, over the 
assignment to Wightwick. 

Wightwick by his answer stated, among other things, that the assign- 
ment of the 26th of February 1814 was prepared by the plaintiff Henry 
Smith, who was an attorney, and that it was executed in his presence, and 
subscribed by him as an attesting witness; that Richard Smith, another of 
the plaintiffs, had advised William Turton to raise the | m of 4000/. by 
the grant of the annuity, and had been present at the house of William 
Smith on several occasions, when the negotiations for the grant of the an- 
nuity were going on; that the plaintiffs Richard Smith and Henry Hudson 
were, at the time of the execution of the assignment, in the house where it 
was executed, and received 2000/., which they knew to be part of the mo- 
ney advanced by Wightwick as the consideration for an annuity secured 
on William Turton’s twenty shares of the premises before mentioned. 

The cause being at issue, Wightwick presented a petition, praying that 
he might be at liberty to exhibit interrogatories for the examination of the 
plaintiffs John Turton Fereday, Henry Hudson, Henry Smith, Richard 
Smith and William Spurrier, and of the defendant William Turton, as 
witnesses on his behalf, saving all just exceptions. The petition, and the 
affidavit filed in support of it, stated, that he could not safely proceed to 
a hearing without the evidence of those plaintiffs; that they could prove 
the several facts and circumstances stated in his answer with respect to the 
preparation and execution of the assignment, the advice under which Tur- 
ton had acted in granting the annuity, the knowledge which several of the 
plaintiffs had of that transaction, the purpose for which the 4000/. was 
raised, and the persons to whom the money was ultimately paid; and that 
those facts and circumstances could not be proved by any other evidence. 

Mr Wilson for the petition. 

Phillips ». The Duke of Buckingham, 1 Vern. 227; Armiter v. Swan- 
ton, Amb. 393; Mayor and Alderman of Colchester v. , 1 P. Wms, 
596; Troughton v. Getley, 1 Dick. 382; Walker wv. Wingfield, 15 
Ves. 178, are authorities which prove that the court may make the order 
which is sought; and, in the present case, such an order is absolutely ne- 
cessary for the purposes of justice. 

Mr Rolfe, for all the plaintiffs. It is contrary to all rule, that a defen- 
dent should be able to examine a plaintiff as a witness against his consent. 
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He may file a cross-bill if he pleases, or a bill of discovery; and what one 
plaintiff admits in his answer will be evidence against all the complainants; 
for, by joining as plaintifls, they render themselves liable to be bound by 
the admissions of each other; but he has no right to examine any of them 
on interrogatories. In Walker v. Wingfield, the plaintiff, whom it was 
proposed to examine, consented to the order; and that must have been the 
case likewise in Troughton v. Getley; for. Lord Northington is there said 
** to have laid it down as a rule and law in equity, that a defendant may 
examine a plaintiff as a witness.”? He states the rule to be the same here 
as at Jaw; now at law, though a defendant may examine a plaintiff who 
chooses to be a witness, who ever heard of a plaintiff being compelled to 
give evidence against himself? The doctrine, which he lays down, would 
not have applied, if the plaintiff, to whom the motion related, was unwill- 
ing to be examined. Besides, Troughton v. Getley has alway been con- 
sidered as of very dubious authority. It is stated to have been doubted 
at the time by almost the whole bar, and was afterwards reprobated by 
Lord Thurlow, 2 Dick. 800. f 

The order is proposed to be taken, ¢¢ saving just exceptions.”’? It will 
therefore be nugatory, for all the co-plaintiffs have an interest, and that in- 
terest will disqualify them as witnesses. . 

Mr Wilson, in reply. We propose to examine these plaintiffs against 
their interest; and if we are willing to run the risk of calling such wit- 
nesses, no objection can be raised on that ground. The effect of the order 
will be to get rid of the objection which arises to their being witnesses, 
from the circumstance of their being parties on the record; and that ob- 
jection is one, which, the authorities prove, the court will interfere to re- 
move. 


The Masrer of the Rouus. There is no authority which would justify 
me in making the order prayed for; and it would in effect be to dispense 
in all cases with a bill of discovery. In Armiter v. Swanton the plaintiffs . 
were trustees; and in Walker v. Wingfield the plaintiff consented to be 
examined, which removed the objection to compelling a party in a suit to 
be a witness against himself. Let the petition be dismissed with costs.(a) 


Jones v. Mudd. 


4 Russell, 118. 


November 5, 7, 1827.—A purchaser, who has not been in possession, is bound to pay interest on 
the purchase-money, and take the rents and profits, only from the time when a good title was 
first shown, and not from the time fixed by the agreement for the completion of the purchase. 


BY articles of agreement bearing date the 14th of November 1820, and 
made between Jones of the one part, and Mudd of the other part, Jones 
agreed to sell and Mudd agreed to purchase a certain farm at the sum of 


(a) Eglantyne v. Collis, ist October 1808. On the application of plaintiffs, and the defend- 
ants consenting, an order was made to examine co-plaintiffs as witnesses. Reg. Lib. 1807, A. 
128]. 
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41501. It was stipulated that Jones should, within four months, deliver 
unto Mudd a satisfactory abstract, and deduce a marketable title to the es- 
tate; and that he should, on or before the 11th of October then next, upon 
receiving from Mudd the sum of 4150/., or security for the same, effectu- 
ally convey to him the farm, and deliver up all deeds and evidences relat-. 


ing to it. Mudd, on the other hand, agreed, that, upon such conveyance — Fy 


and assurance being executed and perfected, and upon receiving possession 


= 


of the estate on the 11th of October then next, he would pay unto Jones _ 


7 
a 


1150/., and would execute to him a valid mortgage of the premises con-- 


tracted to be purchased, as a security for the sum of 3000/. and interest at 
five per cent. Jones was to be entitled to the rent of the farm till 
Michaelmass 1821, and was to clear all outgoings up to that time. 

After the delivery of an abstract pursuant to the agreement, Mudd re- 
fused to perform the contract, on the ground that a good title to the estate 
was not made out; and Jones, in February 1823, filed his bill for specific 
performance. 

In December 1823, an order was made, referring it to the Master to 
inquire whether a good title could be made to the farm; and in case the 
Master should find a good title could be made, he was to inquire, when it 
was first shown that such good title could be made. 

The Master certified, that he was of opinion that a good title could be 
made to the estate, and was first shown on the 15th of January 1827. 

By an order made on petition in April 1827, the Vice-Chancellor or- 
dered the agreement to be specifically performed; and he directed that the 
defendant should pay and secure to the plaintiff the sum of 4150/. with 
interest at 5/. per cent from the 15th of. January 1827, deducting there- 
out the rents and profits received by the plaintiff, which had accrued 
since the 15th of January 1827, or which might accrue or be received by 
him before the execution of the assurances thereinafter directed to be made. 
_ The costs of the suit up to the date of the Master’s report were to be borne 

by the plaintiff. 

The plaintiff appealed from this order, and insisted, that interest ought 
to have been computed on the purchase-money, not from the 15th of Ja- 
nuary 1827, but from the 11th of October 1821; the defendant being, on 
the other hand, entitled to an account of the rents accrued due from that 
time. 

Mr Treslove and Mr Rolfe, in support of the appeal. Where the 
specific performance of a contract for the purchase of an estate is ulti- 
mately decreed, the estate is considered in equity as belonging to the pur- 
chaser from the date fixed by the agreement for the completion of the pur- 
chase, and the money is considered as having become the property of the 
vendor from the same time. And from this principle the rule is derived, 
that from that time the vendor must account for the rents and profits of 
the estate, and is entitled to receive interest on his purchase-money. 
Harford v. Purrier,.1 Mad. 538. «¢ The usual course,’ says Sir Thomas 
Plumer, in Burton v. Todd, 1 Swanst. 260, < is, that the purchaser shall 
receive the rents, and pay 4/. per cent interest on the purchase-money, 
a practice rather hard, where the delay is not caused by him: the rents 
seldom yield 4/7. per cent, and the purchaser, after having been deprived 
of the enjoyment of his estate, receiving it at last in a worse condition. 
That rule was founded upon the principle recognized by courts of equity, 
that from the moment of the contract, although no purchase-money is paid, 
the estate is to be considered as the property of the purchaser, and the 
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purchase-money, the property ofthe vendor.”?. The rule is Jaid down in text 
books of the highest reputation as settled beyond doubt (Sugd. Vend. and 
_ Purch. 479, 480); and there is no trace of authority in support of the princi- 
~ ple on which this order proceeds,—namely, that, where a time is fixed for the 
completion of the contract, and the purchaser does not show a good title tilla 
pte long subsequent, interest is,to run from the latter period, and not from 
_ the fo: mer, In order to protect a purchaser from paying interest, it has al- 
ap rays been deemed necessary that he should show not only that the delay in 
~ the completion of the purchase was occasioned by the default of the vendor, 
but that the purchase-money had been lyingdead. In general, too, he must 
have given notice to the vendor that the money was unproductive; and, 
notwithstanding such notice, if it appeared that he made any use of the 
money, or derived any advantage from it, or that it was not bona fide 
appropriated to the purchase, he would be charged with interest. In the 
present case, there was an express contract, that, on the 11th October 
1821, part of the money should be paid, and a security given for the re- 
sidue and 52. per cent interest; and the court has no power to relieve 
the purchaser from the effect of that stipulation. 
Mr Sidebottom, contra. The true doctrine of the court on this point 
has been stated by Sir John Leach in Esdaile ». Stephenson, 1 Sim. and 
Stu. 122:—<¢ Where there is no stipulation as to interest, the general rule 
of the court is, that the purchaser, when he completes his contract after the 
time mentioned in the particular of sale, shall be considered as in possess- 
ion from that time; and shall from thence pay interest at 4/. per cent, 
taking the rents and profits. If, however, such interest is much more in 
amount than the rents and profits, and it is clearly made out that the delay 
in completing the contract was occasioned by the vendor, then, to give 
effect to the general rule would be to enable the vendor to profit by hisown 
wrong; and the court, therefore, gives the vendor no interest, but leaves 
him in possession of the interim rents.” His honour followed the same rule 
in a late case of Monck v. Huskisson.(a@) Here it is clear that the delay 


(a) Monck v. Huskisson. 


A contract of purchase contained a stipulation, that if by reason of any unforeseen or unavoidable 
obstacles, the conveyance could not be perfected for execution before the day fixed for the 
completion of the purchase, the purchaser should from that day pay interest at 5/. per cent on 
his purchase money, and be entitled to the rents and profits of the premises: the vendor did 
not show a good title till long after the specified day: Held, that he was not entitled to in- 
terest except'from the time when a good title was first shown. 


In the case of Monck v. Huskisson, the contract, which was dated the 30th of June 1819, 
and was entered into by the commissioners of his majesty’s woods and forests and land revenues, 
as purchasers on behalf of his majesty, contained the following stipulations:—that the vendors 

& would showa good title and execute a conveyance, on or before the 25th of December then next; 
that the crown, on payment of the purchase-money, should be entitled to the rents from that day; 
and that, “if, by reason of any unforeseen or unavoidable obstacles, the conveyances and assur- 
ances aforesaid cannot be prepared or perfected for execution on the said 25th of December, the 
said William Huskisson, William Dacres Adams, and Henry Dawkins, or the commissioners for 
the time being of his majesty’s woods, forests, and land revenues, shall, by or out of the Jand re- 
venues of the crown, pay interest for the said purchase-money from the said 25th of December 
(from which time his majesty is to be entitled to the rents and profits of the said premises) after 
the rate of 51. percent per annum, until the completion of the said assurances.” 

Objections to the title being taken on the part of the purchasers, the vendors filed a bill for 
specific performance; and, in May 1822, a decree was made, referring it to the Master to inquire, 
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in completing the contract was occasioned by the vendor; for till the 15th 
of January 1827 he did not show a good title; and, accordingly, he has 
been ordered to pay the defendant’s costs of suit up to that time. The 
stipulation in the contract, that, on the 11th of October 1821, 1150/. should 
be paid, and a security given for 3000/. and interest at 57. per cent, was 
not absolute: it was dependent on a condition to be performed by the ven- 
dor; for the payment was to take place only upon having a conveyance of 
the estate executed and receiving possession; and, till the 15th of January 
1827, the vendor was not in a situation to require the purchaser to take 
possession or to accept a conveyance. 

November 7.—The Lorp Cuancettor expressed his assent to the 
rule as stated by Sir John Leach in Esdaile v. Stephenson, and dismissed 
the appeal. 


Nanny v. Edwards. 
4 Russell, 124. 


November 8, 1827.—A first application by a mortgagor to enlarge the time for payment of the 
mortgage money refused. 4 


THE bill was filed in 1824, by a second mortgagee for 5000/., to redeem 
a first mortgagee for 7000/., and to foreclose the mortgagors, and a third 


whether the plaintiffs could make a good title, and, if the title was good, when it was first shown 
that such good title could be made. : 

The Master, by his report, certified in favour of the title, but found that,a good title was not 
shown till after the decree. ; 

April 27, 1827.—The defendants excepted to the report; and, the cause coming on to be heard 
before Sir John Leach then Vice-Chancellor, upon the exceptions and for further directions, his 
honour overruled the exceptions,* and decreed specific performance, but gave the plaintiffs in- 
terest only from the time when a good title was shown. 

Before the decree was drawn up, application was made to his honour at the Rolls cn behalf 
of the plaintiffs, for permission to have the cause put into the paper, for the purpose or having 
the minutes varied in the direction as to interest. Permission was given; and the question as to 
interest was discussed. . 

July 17.—Mr Sugden, for the plaintiffs, contended, that, even if the general rule were that a 
purchaser was to take the rents and profits and pay interest only from the time when a good title 
was shown, the express stipulations of the contract excluded its application to the present case. 
The contingency of the conveyance not being perfected by the 25th of December 1819 was con- 
templated; and it was expressly provided, that, in that case, the crown was to pay interest at 
51. per cent from the 25th of December 1819 until the completion of the assurances, and was to 
be entitled to the rents and profits accruing during the same period. . 

The Master of the Rolls adhered to the rule, that the vendor was not entitled to interest be- 
fore the time when a good title was shown; and he stated that the effect of the stipulations, whicn 
had been relied on, was not to give interest when interest would otherwise not have been paya- 


ble, but to fix the rate of the interest, to which the vendors might be entitled, at 5/. per cent. in- 
stead of 4/. per cent. or : 


* The decision on.the question of title, raised by the exceptions, is reported in ‘Simp 280, ante 
vol. ii, 141. 
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mortgagee for 30002. The decree for redemption and foreclosure was 
made in May 1826. The Master’s report of what was due on the mort- 
gages was made in the following December. The plaintiff redeemed the 
prior incumbrancer; and, in June 1827, the second report was made, 
stating the sum due to the plaintiff to be upwards of 14,000/., and fixing a 
day for the payment of it. 

A motion, on behalf of the mortgagor, to enlarge for three months the 
time fixed for the payment of the mortgage-money, had been made before 
the Vice-Chancellor, but was refused. 

It was now renewed before the Lord Chancellor. 

The motion was supported by an affidavit that the estate was worth up- 
wards of 20,000/.; that:the mortgagors had endeavoured to sell the estate; 
and that they hoped to raise the money within three months. 

-On the other. hand, an affidavit, filed in opposition to the motion, 
stated, that the rental of the property was only 550/. a year, and. that the 
plaintiff had been obliged to borrow money in order to pay off the first in- 
cumbrancer. 

Mr Wyatt, for the motion, It is the habit of the court to enlarge the 
time for the payment of mortgage-money. This enlargement is usually 
granted thrice; and has even been granted four times. Edwards v. Cun- 
liffe, 1 Madd. 287. Here the time has not been enlarged at all; and there: 
is no instance of refusing such an application, when no previous indulgence 
has been granted to the owners by the equity of redemption. As we must 
pay the interest now due and the costs, the situation of the mortgagee will 
be rendered better rather than worse. 


‘ 


The Lorp Cuancettor. The court, in order to induce it to enlarge 
the time for redemption, must have some reason assigned (though it does 
not require a very strong one), why the mortgagor did not pay the interest, 
principal, and costs at the time appointed by the report. In this case no 
excuse for his default is stated. 

The motion was refused with costs. 


Brown v. De Tastet.: 


. 4 Russell,, 126. 


Nov. 3, 5, 1827.—It is competent to the court, on the hearing of exceptions, at the same time it 

allows an exception taken by the defendant, and directs the Master to review his report gene- 

} —_raily, to. order the defendant-to pay a sum of money into court, if it is satisfied that ultimately 
that sum will be found due from the defendant. 


UNDER a decree directing intricate partnership accounts to be taken, 
the Master made a report, according to which a very large sum would have 
been due from the defendant; and exceptions were taken by both parties. 

April, 1827.—Some of the exceptions having been argued, Lord Eldon 
made an.order, which, after allowing one of the exceptions, and declaring 
that it was Unnecessary to pronounce any judgment on the other exceptions, 
referred it back to the Master to review his report, and directed that tie 
defendant should pay into court upwards of 18,000/. 
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There was no notice of motion for payment of money into court. . 

A motion was made on behalf of the defendant, that the order for the 
payment of the money into court might be discharged. 

Mr Heald, Mr Pepys, and Mr Koe, in support of the motion, contended, 
that it was contrary to established practice to order money to be paid into 
court, when exceptions were allowed, and the Master was directed to re- 
view his report generally. The réport not being confirmed, there was no 
ground upon which the order could proceed; and such an order could not 
be made, even if it were right in substance, unless upon motion, or at the 
hearing on further directions. 

Mr Horne and Mr Pemberton, contra.’ The order was right in sub- 
stance; because Lord Eldon, though he could not confirm the report, was 
satisfied that ultimately a much larger balance would be found due from 
the defendant; and it was competent to the court, on hearing exceptions, 
to make any order which the justice of the case might require. In the pre- 
sent case, considering the advanced age of the defendant, and the great 
delay which would necessarily occur in reviewing the report, it was rea- 
sonable that a sum, which, in every view of the accounts, would belong to 
the plaintiff, should be secured in the mean time. 

The Lorp Cuancettor held that the order was not irregular, and re- 
fused the motion. 


May, June, July, July 3, 1828.—Afterwards the order on the excep- 
tions was reheard upon the merits. 

The Lorp Cuancettor stated, that he was unable, in the present stage 
of the cause, to arrive at any safe conclusion with respect to the probable 
result of the accounts on the principle on which the Master was now to 
proceed in taking them; and he therefore reversed so much of Lord Eldon’s 
order as directed the money to be paid into court. 


Montague v. Hill. 


4 Russell, 128. 


July 28, Nov. 12, 1827.—Where the obligor in a bond has obtained the common injunction to 
restrain the obligee from proceeding in an action which has been commenced in his name by 
an assignee of the bond, the answer of the obligee cannot be read in opposition to a motion to 
dissolve the injunction made by the assignee. 


Qu. Whether the proceedings of the assignee in the name of the obligee are stayed by an in- 
junction, which restrains only the assignee, his counsellors, and agents. ‘ 


MONTAGUE was the obligor in a bond, in which Hill was the obligee. 
Hill assigned the bond to Pritchard; and, after Pritchard’s death, his per- 
sonal representative, Smith, brought an action on the bond in the name of 
Hill against Montague, and obtained judgment. 

_ Montague then filed his bill against Hill, Smith, and other defendants, 
impeaching the bond on the ground of fraud, and stating circumstances 
which, as between Montague and Hill, were represented as constituting a 
case of equitable satisfaction. The prayer was, that certain accounts might 
be taken; that Hill might be restrained from proceeding in the action, and 
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from bringing any other action; and that the other defendants might be 
restrained in like manner from proceeding in the action in the name of 
Hill or otherwise, and from bringing any other action in his name or 
otherwise. 

The common injunction issued for want of answer; but it issued only 
against Hill, his counsellors and agents, and did not name the other defend- 
ants. 

Hill answered: the other defendants put in their answers: and, after a 
considerable lapse of time, Smith obtained an order nisi for dissolving the 
injunction, which recited that the defendants had put in full answers to the 
plaintiff’s bill, and denied the whole equity thereof. 

Difficulties having occurred in drawing up the order, thes ituation of the 
cause was mentioned to the Vice-Chancellor; and it was stated that his 
honour, after communicating with the registrar, had been of opinion, that 
Smith, in order to get fid of the injunction, ought to give a special notice of 
motion. Such a notice of motion was accordingly given. The motion to 
dissolve the injunction absolutely was made, both on the special notice 
and on the order nisz; and the Vice-Chancellor ordered the injunction to 
be dissolved. 

That order the plaintiff now moved to discharge. 

Unless the answer of Hill were allowed to be read, there was no ground 
for the injunction; and the substantial question was, whether the answer of 
Hill could be read against Smith, for the purpose of supporting an injunc- 
tion to restrain an action which was proceeding in Hill’s name? , 

-Mr Shadwell and Mr Davies argued, that, as the action was brought in 
Hill’s name, and as the injunction was against Hill, it could be dissolved 
only upon. Hill’s answer; and the plaintiff had therefore a right to avail 
himself of the statements in that answer for the purpose of continuing the 
injunction. 

Mr Horne and Mr Simpkinson, contra, insisted, that, as the motion was 
made on behalf of Smith, and as the action was in fact the action of Smith, 
though in point of form he was compelled to bring it in Hill’s name, the 
answer of Smith was the only answer to which the court could look, in 
order to determine whether he should be restrained from asserting his 
legal rights. 


Nov. 12.—The Lorp Cuancettor. On the answer of Smith it appears 


that there is no ground for continuing this injunction, so far as he is con- 


cerned. He denies any knowledge of the matters stated as grounds of 
equity in the bill; and he adds this material fact, that, successive applica- 
tions having been made to Montague for payment of the bond, he did not 
pretend to have any defence to the demand, but merely prayed time and 
indulgence. If, therefore, an injunction had issued to restrain Smith from 
proceeding in the name of Hill, that injunction must have been dissolved. 
The injunction was against the proceedings of Hill individually and by 
name; and ‘if the action had been really Hill’s proceeding, it would have 
been a matter of course that the court should look at the facts disclosed in 
his answer. But in looking at his answer, I find he says that he has had 
no concern with the action, and that it has not been brought with his 
privity and consent. There appears, therefore, to be no reason, why, so 
far as relates to Smith, this injunction should be continued, 
It may admit of considerable doubt, whether, notwithstanding this in- 
junction, Smith might not have continued his action; for, as assignee of 
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Phipps v. Lord Ennismore. 
Mec, 131. 


November 8, 1827; February 4, 1829.—A. being tenant for life of certain premises, with a 
power of limiting a jointure to his wife, a settlement is executed on his marriage, by which 
he demnises the lands, of which he was tenant for life, to trustees fora térm of ninety-nine 
years, on trust to secure the payment of a yearly sum to his wife as pin-monéy during the co- 
verture, and he limits a jointure to her after his death; the same parties on the same day exe- 
cute another instrument, by which A. covenants not to sell or incumber the lands comprised 
in the term, and it is declared, that, if he shall at any time sell or incumber them, or attempt so 
to do, the trustees of the term shall receive the rents and profits, and apply them as they may 
think fit for the maintenance and support of A. or his wife or children or issue: the covenant 
and this proviso are fraudulent and void as against a subsequent incumbrancer of A.’s ‘life 
estate. ; 


JOHN BALDERS by his last will devised his manors, lands and tene- 
ments in certain parishes in the county of Norfolk, subject to a term of 
500. years, and the payment of certain annuities, to his son Charles Mor- 
ley Balders and his assigns during his Jife, with power to limit or appoint 
them, or any part of them, for a jointure toa wife. The trusts of the term 
were to pay 100/. a year to Charles Morley Balders, till he attained the 
age of twenty-one, and then 200/. a year, till he attained the age of thirty; 
and to raise a sum of 3000/. and another sum.of 2000/. for the testator’s 
daughter. Charles Morley Balders completed his thirtieth year on the 
16th of April. 1801. 

In 1803, previous to and in consideration of a marriage then intended 
between Charles Morley Balders and Mary Hare, a daughter of Lord 
Ennismore, an indenture, bearing date the 15th of January, was executed 
by Charles Morley Balders of the first part, Lord Ennismore and his 
daughter of the second part, and trustees of the third part, by which, after 
reciting that Lord Ennismore had paid.9200/. to the trustees, it was de- 
clared that 6200/., part of that sum, was to be paid to Balders for his own 
use, and the remaining 3000/. was to be invested in the public stocks, or 
on the security of the term of 500 years, upon certain trusts for the hus- 
band and wife, and the issue of the marriage.- By the same deed Charles 
Morley Balders demised the premises of which he was tenant for life, to 
the trustees for a term of ninety-nine years, in order. to. secure the pay- 
ment of 300/. a year as pin-money to Mary Hare, to her separate. use 

~ during the joint lives of himself and her; and he limited a jointure to her 
in the event of her surviving him. , 

The same parties, on the same day, executed another indenture, by 
which, (after reciting, that, inasmuch as doubts might be entertained. with 
respect to the sufficiency of the term of 500 years as a security for the 
3000/., provision should be made, out of the surplus rents. and profits of 
the premises, after payment of the 300/. a year to Mary Hare, for the 
eventual deficiency of that security by an extension of the trusts of the 
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term of ninety-nine years, and that it was agreed that Charles Morley 
Balders should enter into engagements restraining himself from alienating, 
charging, or encumbering his life estate or interest in the premises) he, 
Charles Morley Balders, for himself, his heirs, &c. did covenant with 
Richard Viscount Bantry, Richard Hare, William Henry Hare, and John 
Jones (the trustees), their executors, administrators, and assigns, ‘¢ that, in 
case the marriage should take effect, he should not nor would at any time 
during his life sell, mortgage, charge, or in any manner encumber the 
manor ahd premises in the indenture of even date therewith granted and 
demised, with any sum or sums of money, either annual or in gross, or 
in any other manner whatsoever; and it was thereby agreed and declared 
between the parties, that, if he, Charles Morley Balders, should at any 
time sell, mortgage, charge, or in anywise encumber the said manors and 
premises, or any of them, or attempt so to do, or execute, or attempt 
to do or execute any act, whereby the same should be vested in any 
other person, then and in such case the trustees for the time being of 
the term of ninety-nine years should receive the rents, issues, and profits 
of the hereditaments and premises comprised in the term of ninety-nine 
years, and after satisfying the annual sum of 300/., being the pin-money 
of Mary Hare, should pay and apply the same rents, issues, and profits in 
such manner as they should think proper for the maintenance and support 
of Charles Morley Balders, or his wife, or children, or issue; and further, 
that, in case the security intended to be made of the residue of the term 
of 500 years should, in the opinion of the trustees or trustee for the time 
being; prove defective and inadequate for all or any part of such portion 
of the sum of 3000/., if any, as should be lent thereon, whereby the loss 
of any part thereof should: be sustained, or should be apprehended by the 
trustees or trustee, then that the trustees, or the survivor of them, &c. 
might receive all the rents, issues, and profits of the said premises, over 
and above the 300/. a year directed to be paid to Mary Hare, and should 
pay and apply such yearly sum as to them the trustees should seem pro- 
per, not exceeding in the whole one third part of such surplus of the clear 
yearly rents, issues, and profits of the said premises, unto and for the per- 
sonal maintenance and support of C. M. Balders, and his wife and family, 
as the trustees should in their or his diseretion think proper; and upon 
further trust from time to time to lay out and invest the ultimate residue 
or surplus of such yearly rents, issues, and profits of the premises, other 
than such parts thereof as should be necessary for effecting and keeping on 
foot a certain insurance on the life of Charles Morley Balders, in the pub- 
lic stocks or funds, or on real or government securities, at interest in the 
names of the trustees; and, in like manner, from time to time to lay out 
and invest the dividends, interest, and annual produce of such money, 
stocks, funds, and securities in their names, in order to accumulate in the 
nature of compound interest, until the moneys, so to be from time to time 
invested, should amount to a sum equal to that which should have been 
originally advanced upon the security of the term of 500 years, or so much 
thereof as should not be actually received by virtue of that security.” 
Fhe indenture contained also a declaration, that the trustees, and the sur- 


- vivor of them, his executors and administrators, should stand possessed of 


and interested in such accumulated fund, and the dividends, interest, and 
annual-produce thereof, from the time such accumulations should cease, as 
a security for the sum of 3000/. and the interest thereof, and subject 
thereto, in trust for Charles Morley Balders; his executors, administrators, 
and assigns. 
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The marriage was solemnized; and several children were the fruit 0 i ae 
a February and June 1810, Charles Morley Balders granted r 


Miah e consideration, to the Albien Insurance Company, two rec eemable 
annuities—the one, of 485/.,—the other, of 258/.,—charged on the lands 
of which he was tenant for life under his father’s will; and, to secure the 
payment of the annuities, he demised the lands to a trustee for ninety-nine 
ears. / 
| The annuities having fallen into arrear to the amount of more than 
2000/., the Albion Insurance Company, by their secretary and trustees, 
filed, in 1814, a bill, praying that the indenture of settlement and the deed 
of covenant, dated respectively the 15th of January 1803, might, so far 
as respected the interest reserved to Balders, be declared fraudulent and 
void, - ihe! 
~ Pending the suit, Balders died. 

By the decree, made at the original hearing, the Vice-Chancellor direct- 
ed the Master to inquire what sums of money the trustees of Mr Balder’s 
settlement had received since the filing of the bill, in respect of rents and 
profits of the premises accrued due before that gentleman’s death, and how 
those sums of money had been applied. 

By the Master’s report it appeared, that considerable sums out of the 
rents and profits of the premises, had been applied by the trustees to the 
education and maintenance of the children of Charles Morley Balders, 
and in making payments for his personal benefit. 

By the decree made by the Vice-Chancellor on further directions, it was 
declared, ‘‘ that the trustees were not entitled to be allowed, out of the 
moneys received by them, any sums of money paid or allowed by them, 
which were for the personal benefit of Charles Morley Balders, or for the 
maintenance and education of his children.”? And it was ordered, ‘that 
the Master should ascertain whether any, and which of the sums mentioned 
in the schedules to his report as paid or allowed by the trustees, were to 
be considered as paid or allowed for the personal benefit of Charles Morley 
Balders, and that the Master should disallow the same, and also the sums 
alleged to have been paid for the maintenance and education of the chil- 
dren.” 

The trustees and the children appealed against so much of the decree as 
contained this declaration, and the directions founded upon it. 

_ The question was, whether the second deed of the 15th of January 1803 
was valid as against an incumbrancer, so far as it provided that, if Balders 
sold or incumbered his life interest, it should be lawful for the trustee of 
the term, created by the first deed of the same date, to apply the rents and 
profits, after paying Mrs Balder’s pin-money, to the maintenance and sup- 
port of Mr Balders, or his wife or children, in such manner as they should 
think proper. 

Mr Sugden and Mr Wilbraham, for the appellants. ‘The decree of the 
Vice-Chancellor introduces into our law an entirely new doctrine, which 
is not sanctioned by any authority. It proceeds upon the notion, that, if 
property be given to a man for life, a proviso cannot be annexed, which, 
upon a certain event, shall defeat his estate, and limit the property to other 
persons during his life. Several cases have decided that the law is not so, 
Campion v. Cotton, 17 Ves. 263; Dommett v. Bedford, 6 T. R. 684; Roe 
v. Galliers, 2 T. R. 133. In the present case, the proviso is, that, if the 
tenant for life shall do certain acts, the right to take and apply the rents 
and profits shall belong to the trustees of the term; and this proviso isa 
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* part of what was purchased from Mr Balders for the consideration of mar- 


riage, and of the large sum of money which Lord Ennismore paid asa 
portion with his daughter. The question here is, not between a purchaser 
and creditors, but between two purchasers of the same subject; and of these, 
he, who has priority in time, must prevail, unless the whole of this trust 
is to be cut down as vitious. 

Even if the proviso could not be sustained, so far as the trust, which it 
raises, might be for the benefit of Balders himself, on what ground can it 
be impeached, so far as it stipulates for a benefit to his wife and children? 

If the covenant had been merely, that, in the event of alienation by Bal- 
ders, the trustees should apply the rents to the maintenance of his wife | 
and children, or accumulate them as a further provision for those indivi- | 
duals, it must unquestionably have been sustained. What difference does it 
make, that a discretionary power is given to the trustees, to exercise their 
trust in favour of Balders himself? If such a trust in his favour be void, if 
he is not capable of taking the benefit of it, the only consequence is, that 
the trustees are bound to exercise the trust in favour of such of the objects 
of itas are capable. Alexander v. Alexander, 2 Ves. Sen. 640; Routledge 
wv. Dorril, 2 Ves. Jun. 357. 

The circumstance of the covenant being contained in a distinct deed 
from that which secures the pin-money to the wife and creates the term of 
ninety-nine years, isno ground of objection. It matters not whether the 
stipulations, which constitute the marriage settlement, be embodied in one 
instrument or in two instruments. If the covenant would have been valid, 
supposing it to have been inserted in the deed which secures the wife’s pin 
money, it must be equally valid in its present form. There was no inten- 
tion of fraud in the parties; there could be no such intention; and if blame 
is to be imputed any where, it must fall upon the insurance company, who 
chose to advance their money without making any application to the trustees 
of the settlement, or using any diligence to discover the nature of Balder’s 
interest in the property. 

Mr Heald, Mr Bickersteth, and Mr Daniel, contra. It is not necessary 
for the plaintiffs to assert or prove, that the parties to the deed of covenant 
actually intended to commit a fraud. The ground, on which we rest our 
case, is, that such machinery, as has been employed here, is contrary to 
the policy of the law; and, being in its very nature calculated to effect 
fraud, must, in acourt of justice, be deemed fraudulent and void. Hereis 
a settlement made of Mr Balder’s own property (had the settlement been | 
of the fortune of the wife, or had it been made by a third person, the ques- 
tion might have been different), by which his life interest is to cease only 
in the event of his alienating or incumbering that interest, and the rents 
and profits are thereupon to be received by other persons, and are to be 
applied for his own benefit directly, or for the benefit of his wife and child- 
ren, and, ‘through their medium, of himself too. Such a disposition must 
be void, on the principles of law and policy, which produced the decisions 
in Ex parte Murphy, 1 Sch. and Lef. 44; In re Meaghan, 1 Sch. and Lef. 
179; Ex parte Cooke, 8 Ves. 353, and Higginbotham v. Holme, 19 Ves. 
88; and though these were cases turning on the bankruptey of the settlor, 
the decisions proceeded, not on any particular provisions of the bankrupt 
acts, but on general legal doctrines. Can a man be allowed to covenant, 
that, if he sells his estate, the purchaser shall not have it, but it shall go to 
a trustee, who is to apply the rents for the benefit of the vendor and his 
family? The purchaser of the specific property has, in such a case, even 
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a stronger claim to the interference of courts of justice in his behalf than 
the general body of creditors, when an attempt is made to defeat the inter- 
est of the scttlor in the event of his bankruptcy. This covenant is fraudu- 
lent within the 27th Eliz. c. 4,s. 5; it is tantamount to a reservation of a 
power of revocation of the existing estate in the land. Lavender v. Black- 
stone, 2 Lev. 146. Tarback v. Marbury, 2 Vern. 510. ; 

The covenant would have been void, even if it had been inserted in the 
deed creating the term; but the circumstance of its being made the subject 
of a separate instrument stamps the character of fraud more unequivocally 
onthe transaction. Balders is enabled to produce what appeared to be a 
complete marriage-settlement, making a reasonable provision for his wife 
out of his life estate and by the exercise of his power of jointure. Nothing 
is to be found in that deed which could suggest to any person the proba- 
bility of the existence of a further charge on the husband’s life estate, 
created in consideration of the marriage and the wife’s portion: it seems 
to contain all the stipulations and advantages which the wife and her rela- 
tions had bargained for: and the benefits thereby secured to her and her 
children, would naturally be presumed to be all that was purchased by the 
marriage and the payment of her portion. The most prudent and wary 
purchaser, dealing with Balders, could not look further. Can parties, 
who have thus dealt with each other, be permitted to execute another in- 
strument, the existence of which no man can discover or suspect, and 
thereby defeat the estate which, by the former deed, Balders had full 
power to alienate or incumber, and defeat it only against the bona fide 
purchaser? If such a transaction stands, no purchaser can be safe. 

Mr Sugden, in reply. This covenant has no analogy to a power of re- 
vocation. Even if it were considered as a power, yet it would be a power 
reserved, not to the settlor, but to the trustees; or, at least, it is a power 
not to be exercised without their consent. The cases in bankruptcy have 
no application to. the question; both because the decisions in bankruptey 
proceed on particular principles, and, also, because here the contest of the 
prior purchaser is not with assignees, and a general body of creditors 
claiming under the operation of law, but with subsequent purchasers, 
whose only title is under the deed of the same party under whom he claims. 
The two deeds of the 15th of January 1803, formed together a reasonable 
settlement; and this court cannot strike out any of the stipulations which 
the wife and her father purchased for the benefit of herself and her chil- 


dren, and for which they paid, not merely a sum of money, but the highest 
consideration known to the law. 


Feb. 4, 1829.—The Lorp Cuancettor. The question in this cause 
is, whether, in a transaction of such a kind as appears in these pleadings, 
Balders could charge this property with the payment of the annuities 
granted to the Albion Insurance Company; or, is the provision in the 
second deed to have effect, so as to defeat the reirsieaties ge for the pay- 
ment of the annuities. 

The case was argued as to two points. It was said, first, that the pro- 
vision, enabling the trustees to apply the rents and profits to the 
maintenance of Balders himself, was sustainable; and, secondly, that, 
assuming that the provision, enabling the trustees to apply the rents and 
profits for the maintenance of Balders himself, could not be sustained as 
against the incumbrancer, yet the court would sustain it so far as regards 
the application of those rents and profits to the maintenance of the wife 
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and children of Mr Balders. The first point was not much pressed, and 
seems to me free from all reasonable doubt. The transaction, in that re- 
spect, cannot be sustained. Balders has a life-interest in certain property; 
having that life-interest, can it be contended, that he can enter into a co- 
venant—a private deed—with his own trustees, that he shall not incumber 
his interest in the property, and that, if he does incumber it—if, for in- 
stance, he sells it for valuable consideration, —the effect is to be, that the 
purchaser shall not be entitled to possess what he has bought, but that Bal- 
ders himself, subject to the discretion of his trustees, and under their 
direction, shall continue to enjoy the rents and profits, as if the alienation 
had not taken place? In point of law, such a transaction cannot be sus- 
tained. 

The only question, which admits of doubt, is, whether the provision 
can be sustained against the incumbrancer, so far as regards the application 
of the rents and profits to the maintenance of the wife and children? It 
was admitted on all hands, that the parties to the deed did not contemplate 
a fraud; but the transaction is, in its very nature, fraudulent. Though the 
parties had no fraud in view, the deeds themselves are fraudulent. Ifthe 
tenant for life procured any person to advance money to him on the secu- 
rity of the property, in that event, and in that event only, was the instru- 
ment in question to have operation. In point of law, the deed cannot be 
sustained. TI concur, therefore, with the judgment of the Vice-Chancellor. 

The question was before Lord Eldon on a motion; and, though he did 
not express a decisive opinion, I collect, that he concurred in the view 
which I have taken of the case. . 

Appeal dismissed. 


Furnival v. Bogle and others. 


4- Russell, 142. 


November 3, 10, 14, 21, 28, December 11, 1827.—B.., the holder of certain bills accepted by F., 
attaches, by proceedings in the Lord Mayor’s court, in the hands of C. a large sum of money 
belonging to F.; F. having filed a bill to restrain the action, a special injunction is granted, 
and the money is paid into court by the garnishee; B. by his answer denies the whole of the 
equity suggested by the bill: Held, that, though the injunction must be dissolved, the money 
in court will not be paid out to B., before he has obtained judgment in his action. 

A party is bound by the consent of his counsel given in court, though they had no instructions 
to consent, if they were at the time apprised of all those facts, of which the knowledge was 
essential to the proper exercise of their discretion; but he will be relieved from an order made 
by such consent, if they give that consent in ignorance of material circumstances. 

How fara party will be affected by the remissness of his solicitor in not immediately objecting to 
an order made by the consent of counsel in court, when neither the party nor his solicitor 
was present, and instructions to consent had not been given by either. 


ACCORDING to the allegations of the bill, the defendant Robertson, 
having pledged two. thousand shares in‘¢The British Rock and Patent 
Salt Company”? for 12,000/., applied to the plaintiff to lend him his ae- 
eeptances to the amount of 12,700Z.; stating, at the same time, that he had 
friends in Scotland, who, upon the plaintifi’s acceptances, and a deposit of 
the shares, would advance 12,000/., the sum necessary for redeeming 


604 CONDENSED ENGLISH 


[Furnival v. Bogle.] 


them, provided the shares were also made a security to them for an old 
debt of 3000/. The plaintiff agreed to accept the bills, on condition that 
the proceeds of the two thousand shares should be chargeable first with the 
payment of the advance of 12,000/., for which the plaintifl’s acceptances 
were to be a collateral security, and should not be applied in satisfaction 
of the debt of 3000/., till after this advance of 12,000/. was repaid. The 
friends in Scotland, who were to advance the 12,000/., were the defend- 
ants H. and A. Bogle. =“ 

The bill stated, that, in pursuance of this arrangement, the plaintiff ac- 
cepted the bills for 12,700/., and handed them over to the agent of Messrs 
Bogle, upon a written undertaking of the agent not to part with the pro- 
ceeds of the bills, till the plaintiff had approved of the deed which was. to 
be executed by Robertson and the Messrs Bogle; that, in violation of this 
undertaking, the agent transmitted the acceptances to Messrs Bogle; that 
a deed was executed by them and Robertson, without the plaintiff’s know- 
ledge or consent, by which the shares, instead of being made a security, 
according to the alleged agreement with the plaintiff, first, for the 12,0002. 
collaterally secured by his acceptances, and, subject thereto, for the old 
debt of 3000/., were made a seeurity in the first instance for this old debt 
of 3000/., and after satisfaction of that debt, for the due payment of the 
acceptances: that Robertson had not taken up the bills; that the plaintiff, 
having 26,0007. in the hands of two others of the defendants in the city of 
London, the Messrs Bogle had attached it by means of proceedings in the 
lord mayor’s court; that the two thousand shares were worth considerably 
less than 15,0002., though worth more than 3000/.; and that the object 
and intention of the Messrs Bogle was to make the shares available, in the 
first instance, for payment of their old debt of 30002., instead of applying 
them, first, according to the original agreement, in payment of the plain- 
tiff’s acceptances. 

The prayer was, that the defendants, the Messrs Bogle, might be re- 
strained from prosecuting the attachment, or bringing or carrying on any 
action or proceedings in the mayor’s court, or in any other court, against 
the plaintiff or the garnishees, upon or in respect of his acceptances, and 
from negotiating them; that it might be declared, that the plaintiff was 
entitled to have the two thousand shares applied in payment of the bills, 
and towards his indemnity, and that he was not liable to pay more in 
respect of the bills, than so much of the amount due thereon as the pro- 
ceeds of the two thousand shares might fall short of satisfying; that the 
defendant Robertson might be compelled to indemnify the plaintiff 
against the bills and all the consequences thereof, and particularly against 
the proceedings in the mayor’s court; that the garnishees might be re- 
strained from paying the 26,000/., or any part of it, to the Bogles, or other- 
wise than to the plaintiff; and that it might be declared, that the plaintiff 
was not liable to pay the 3000/., or any part thereof, and that the same 
was nota charge upon the two thousand shares, otherwise than secondarily, 
after the acceptances were paid: the plaintiff offering, as between him and 
the Bogles, to pay so much of the amount due upon the bills of exchange, 
as the two thousand shares might not be sufficient to satisfy. 

An injunction was obtained to stay the proceedings in the mayo?’s 
court, and 13,0002. was paid into the court of chancery by the garnishees. 

The defendants, the Bogles, having put in their answer, by which they 
denied the equity stated in the bill, gave notice of motion, that the 13,000/, 


ment be paid out of court to them, or that the injunction might be dis- 
solved. 
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On Saturday the 3d of November, Mr Sugden, on beginning to open 
this motion on behalf of the Bogles, proposed, that an order should be 
made by consent, on terms which he stated. The most material of the 
terms were, that the money in court should be paid to the Messrs Bogle, 
and that the shares should not be brought immediately into the market. 
Mr Heald, the leading counsel for the plaintiff, expressed his opinion, that 
the offer was fair and reasonable; but, as Mr K., the solicitor who in- 
structed him, was not in court, he requested time to consider whether he 
should accede to it or not. Mr Sugden declined to grant any postpone- 
ment; stating, that if his offer were not accepted, he must forthwith pro- 
ceed adversely. The counsel for the plaintiff then acceded to the offer; 
and the order was made, by consent, on the proposed terms, in the pre- 
sence of Mr K.’s clerk. 

On Tuesday the 6th of November, the plaintiff discharged Mr K. from 
being his solicitor: and immediately gave notice of motion, that the order 
by consent might not be drawn up, and that the Messrs Bogle might be 
at liberty to proceed upon their original notice of motion as they should 
be advised. 

November 10.—Mr Heald, Mr Knight, and Mr Rotch, in support of 
the application, stated, that the arrangement had been entered into under 
the notion that Mr Furnival deemed it to be for his advantage that the 
sale of the shares should not be pressed; whereas it turned out that he 
would much rather that the shares should be sold forthwith, than that the 
proposed order should stand. The court would not bind him by an order 
which his counsel had acceded to, without communication with him, and 
in the absence of his solicitor, and without instructions either from him or 
his solicitor, and which he had repudiated as soon as it came to his know- 
ledge. 

Mr Sugden, contra, cited Mole v. Smith, 1 Jac. and W. 673, where 
Lord Eldon said, that it was for counsel to consider whether they were 
authorized to consent, and that, if they did consent, the party would be 
bound. 


The Lorp CuancEettor. I must consider the case as if Mr Furnival’s 
solicitor, Mr K., had been in court, and assented to the order. His clerk 
was in court, when Mr Sugden made the proposition; some communica- 
tion took place between Mr Heald and him. He did not object to the 
arrangement, and I must presume that he immediately communicated 
what had occurred to his principal K. It was the duty of the solicitor, if 
he dissented from the order, to have given immediate notice of his objec- 
tion. Saturday and Monday elapsed: on Tuesday morning a new solici- 
tor is appointed, and then, for the first time, an objection is made to the 
order. If Mr K. had been in court, and had assented to the arrangement, 
it wouldhave bound his client. He has adopted it; for it was communi- 
cated to him, and he did not object to it. The client must, therefore, be 
bound. 

If Mr Furnival had not made an accurate statement of the facts to Mr 
K., it would perhaps have been too much to have bound him by the or- 
der; and he might have been let loose from iton proper terms. But there 
is nothing before me to show, that K. was not accurately informed of the 
circumstances of the case. ‘ 

It is said that there were material facts, which were not communicated 
to counsel. But that is a new suggestion. ‘There is no evidence that the 
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counsel were not in possession of all the facts necessary to be known, in 
order to enable them to exercise a sound discretion. 


November 14.—Mr Heald applied to the Lord Chancellor to suspend 
the passing of the order, till Mr Furnival could renew his motion on fur- 
ther affidavits, which, it was stated, would show, that his counsel, when 
they consented to the order, had not the facts fully before them. 

An intimation having been given on the preceding day, to the solicitor 
of the Messrs Bogle, that such an application would be made, Mr Sugden 
appeared to oppose it. 


The Lorp Cuanceitor. I think that, under all the circumstances of 
the case, an opportunity ought to be afforded to Mr Furnival, of discussing 
the question, whether he is to be bound by the order which has been made. 
Mr Furnival supposed that, on his application, stating that counsel were 
not authorized to consent to the order, the court would suffer the subject 
to be again gone into; and he therefore did not, on the former occasion, 
introduce all the circumstances, which, it now appears, he might have 
brought forward. If it had been then shown, that counsel, when they 
exercised their discretion, had not those materials before them, on 
which a correct judgment might be formed, the decision of the court 
might have been different. It is stated that there is now evidence on 
affidavit, which establishes, or goes far to establish, that point. I there- 
fore think myself bound to suspend the. drawing up of the order, till the 
case can be considered in the new form in which Mr Furnival wishes to 
present it to the court; and I do so with the less reluctance, because no 
inconvenience can arise to the other party from this short delay. 


Mr Furnival was ordered to pay the costs of the appearance of the 
Messrs Bogle on this occasion, though no notice of motion had been given. 

Nov. 21.—Mr Knight and Mr Rotch renewed the motion on behalf of 
the plaintiff. 

The circumstances on which they relied, are stated in the judgment 
of the Lord Chancellor. 

Mr Sugden, contra, contended, that the circumstances alluded to, even 
if they could be considered material, were all known to the solicitor, 
and that, the solicitor having, with a full knowledge of the facts, acquiesced 
in the arrangement, Mr Furnival was bound. 


* The Lorp Cuancetor. It now appears, that a proposition, similar 
to that which is embodied in the consent order, had been made to Mr 
Furnival at an earlier stage of the business, and had been positively re- 
jected by him; that it was afterwards renewed, but no answer was then 
given on his behalf: and that he long since instructed his solicitor to use 
his utmost exertions to prevent Messrs Bogle from getting the money out 
of court. If Mr Furnival had been in court, when Mr Sugden made his 
proposition, I have no doubt that he would have prevented the arrange- 
ment from being acceded to; and if the circumstances, to which I have re- 
ferred, had been communicated to his counsel, they would not have assented 
to the order: for it is quite impossible that they should have considered 
themselves justified in acceding, in the absence of Mr Furnival and his 
solicitor, to the proposal of the Messrs Bogle, had they been aware that a 
similar offer had been before made to him, and rejected; that, upon its 
being renewed, he returned no answer, which amounted to a second re- 
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jection; and that he had desired the utmost activity to be used, in order to 
prevent the money from being taken out of court. Mr Furnival’s coun- 
sel, therefore, at the time when they assented to the arrangement, were 
not apprised of facts, the knowledge of which was essential in referenec 
to the question on which they were to exercise their discretion. 

There is another point on which I have more difficulty. If the solicitor 
had been present in court, and had known all those facts, the party would 
have been bound by his consent. Here the solicitor K. was not present; 
and the question is, whether K.’s subsequent conduct has fixed Mr Furni- 
val with an agreement, which, independently of K.’s conduct, would not 
be binding on the client. 

Mr K., it appears, knew nothing of the arrangement, till after the rising 
of the court on Saturday, the 3d of November: he expected Mr Furnival 
to arrive in London on Monday morning; but, on Monday, a letter was 
received from Mr Furnival, stating that he would not arrive till the fol- 
lowing day. Under these circumstances, the solicitor thought it better to 
wait till Mr Furnival arrived in London, than to take any immediate step 
to stay the progress of an order, which, he knew, could not be drawn up 
before Tuesday. It would have been better, if Mr K. had interposed im- 
mediately; but there has not been so much remissness on his part, as to 
make the arrangement binding on Furnival, who, as soon as he came to 
town, manifested the strongest dissatisfaction with the course which had 
been pursued, and appointed another gentleman his solicitor. 

‘I think, therefore, that Mr Furnival ought to be placed in the same 
situation, as if the arrangement had not been made. And I am the more 
disposed to come to this conclusion, because, though the Messrs Bogle 
will lose the benefit of the order, they will not lose any advantage which 
the merits of their case entitle them to, or which they could have obtained, 
if Mr Furnival had been present. Mr Furnival, however, must pay the 
costs of the consent order and the proceedings to which it has given rise, 
including the costs of this application: 


Nov. 28.—The motion that the money might be paid out of court to 
the Bogles, or that the injunction might be dissolved, was renewed. 

Mr Sugden and Mr Pemberton for the motion. The equity stated in 
the bill is so fully and explicitly denied by the answer, that the counsel 
for the plaintiff admit that the injunction must be dissolved. But that is 
not enough; we are entitled to have the money in court paid to us forth- 
with. The special injunction, by putting an utter stop to our proceedings 
at law, has delayed us for several months; had we not been restrained, we 
should long ere this time have had judgment and execution; and it is now 
clear that the injunction ought never to have issued. Great injustice, there- 
fore, will be done, if that money, which is, unquestionably ours, be with- 
held from us for a moment longer. If the court had not interfered, that 
money would have passed from the garnishee into our pockets; the gar- 
nishee has placed it in the hands of the court; and the court ought now to 
pay it over to those from whom it has been wrongfully detained. Our 
legal right is not denied in the bill; on the contrary, the plaintiff says, 
that, unless equity interferes, we shall recover at law; he does not affect to 
have any legal defence to the action; if any.such defence existed, that 
ought to have been suggested in the bill. Ina case not reported, Lub- 
bock v. Gordon,(a@) upon the dissolution of an injunction, money, which 


(a) Mentioned by Mr Pemberton, ex relatione Mr Norton. 
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had been brought into court by the plaintiff, was ordered to be paid to the 
defendant. bi 

Mr Bickersteth, Mr Rotch, and Mr Swann, for the plaintiff. The de- 
fendants have denied by their answer the equity alleged by the bill, and 
the injunction must therefore be dissolved. But the answer of these de- 
fendants may be disproved in the cause, and, at the hearing, a good equity 
may be established by evidence. The court cannot assume that the 
plaintiff will not ultimately prevail against the Bogles; the money is pr- 
ma facie the money of the plaintiff, and, as such, has been paid in by his 
debtor; and it cannot be parted with to any person but him, until the cause 
is finally disposed of. 

There is no pretext for the claim, now made by the Bogles, to have the 
money in court paid over to them in the present stage of the proceedings, 
They admit by their answer that the bills were accepted by the plaintiff 
for Robertson’s accommodation, and that they were aware of that fact, 
when the acceptances came into their hands. The plaintiff, therefore, 
stands in the situation of a mere surety for Robertson, who may be liable 
to pay the defendants what they have advanced upon these bills, but can 
be liable for nothing more. Then what is their claim to this 13,000/., 
which is indisputably the money of Furnival? Their only possible claim 
is, that it ought to be paid out of court to them in satisfaction of their ad- 
vances to Robertson on these bills. Conceding, for the purposes of the 
present argument, that the plaintiffis liable to the extent of those advances, 
what evidence is there before the court, which can enable it to declare, 
that the defendants have, in fact, advanced one farthing on the bills? It 
may be sworn in the defendants’ answer and in their affidavits; and what 
is so sworn is evidence for the purpose of continuing or dissolving the in- 
junction against the proceeding at law, by which the question, whether 
any and what advances have been made on the bills, will be determined: 
but it is not evidence for the purpose of finally determining the fact that 
any advances have been made, or for ascertaining the amount of those ad- 
vances, so as to entitle the plaintiff to immediate payment. 

- Inthe MS. case cited, where the money was paid out of court to the de- 
fendant, the injunction was after verdict; so that there the question of debt, 
and its amount, had actually been determined.(a@) Here the whole question 
between the parties is open and undecided. The plaintiff may have, and 
he insists that he has, a defence at law to the action in the lord mayor’s 
court. It was not his duty, nor would it have been prudent, to have set forth 
that defence in his bill: his equitable case was all which it was necessary 
or fit to put on the record in this court. There is no rule of equity which 
says, that a plaintiff, in coming here to enforce any equity which he may 
have, shall purchase the interference of the court of. chancery by the 
sacrifice of his dega/ rights.(b) He comes into this court to say, not that 
he has no defence at law, but that there are circumstances in his case 
which ought to protect him from being questioned at law. A party, hav- 
ing a defence at law, and also a defence in equity, may seek to protect 
himself by the latter, without abandoning the former. 


The Lorp Cuancetior. It is clear that the injunction must be dis- 
solved, and with costs. The question that remains is, whether the money 


(a) See Wynne v. Jackson, 2 Russell, 351, ante 144, 
(6) See Cockerell v. Cholmeley, 3 Russell, 565, ante 517. 
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which was paid into court by the garnishee, ought to be paid out to the 
defendants, the Bogles. 

It was contended on the part of Furnival, that the money ought to re- 
main in court till the hearing of the cause; but it is impossible to support 
that position. The effect of it would be, to render the dissolution of the 
injunction nugatory; for, as the garnishee could not be charged twice, the 
Bogles would be unable, while the money remained here, to obtain, by 
their proceedings at law, the fruit of those proceedings. 

‘On the other hand, it was contended, that the money ought now to be 
paid out to Messrs Bogle. But it seems to me equally impossible to 
maintain that position; and for this reason, that there is no judgment at 
Jaw ascertaining their legal right or the amount of their legaldemand. If 
this court were to order the money to be paid to them, it would in effect 
give judgment on the proceedings at law. It is impossible for this court 
to anticipate what the judgment in the mayor’s court will be, particularly 
with respect to the amount of the sum which may be recovered. 

The proper order will be, to dissolve the injunction; to restrain the gar- 
nishee from setting up the payment of money into this court as a defence 
to the action in the mayor’s court; and to direct the parties, as soon as 
judgment is obtained on the action, to apply in the cause. 


Mr Sugden objected to any order which would have the effect of pre- 
venting his clients from issuing out execution against the garnishee as soon 
as they had obtained judgment. 


The Lorp Cuancettor. Ifthe Bogles wish to be at liberty to pro- 
ceed to execution, the garnishee must be allowed to take the money out 


of court. 


Pemberton wv. Oakes. 


4 Russell, 154, 


November 20, 21, 22, 1827.—A., B. and C., carrying on business in copartnership for a term, 
which would expire on the 19th of February 1807, under articles which empowered A., in case 
of his death during the term, to bequeath his share of the trade in favour of his wife or children, 
—S., a customer of the bank, and a surety, covenanted that they, or one of them, would pay 
to A., B. and C., the survivors or survivor of them, &c. all sums, which, on, before, or until the 
19th of February 1807, should become due from the customers to A., B. and C., the survivors 
or survivor of them, &c.; A. died, having bequeathed his share of the concern to his executors, 
in trust for his children: the business continued to be carried on under the same firm as before; 
and his executors interfered in the management, and shared in the profits. At the time of A.’s 
death, the balance due from S. to the bank was upwards of 14,000/.; after that time S. continu- 
ed his dealings with the bank in the same manner as previously, paying in more than 14,0000. 
within a few weeks after A.’s death, but drawing out, during the same period, a largersum; and 
these subsequent dealings were continued in the same account current with the preceding 
dealings: some years afterwards S. became insolvent, being indebted to the bank in a balance 


of 19,0007. and upwards: Held, 
That the partnership, which earried on the business after the death of A., was a new partnership; 


Vou. IIl.—4 B 
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That the surety’s covenant did not extend to cover sums advanced to the customer by the bank 
after A.’s death ; 
That the balance, due at A.’s death from the customer, was to be considered as discharged by 
the payments subsequently made by him to the bank. 


WILLIAM HARDING, Charles Oakes and Thomas Willington, car- 
ried on the business of bankers at Tamworth, under the firm of Harding, 
Oakes and Willington. The co-partnership subsisted under articles of 
agreement dated the 5th of January 1792, which stipulated, that it should 
continue for fifteen years from the 18th of February then next, and that 
Harding should have one half of the profits for his share. If either Oakes 
or Willington should die during the partnership, the survivors were to 
continue the concern during the term; and the executors and administra- 
tors of the party dying were to be paid the deceased’s share of the capital 
and profits of the bank up to the time of his death. But if Harding should 
die during the co-partnership, he was to have the power of disposing of 
his share of the business by his will, or by any other writing under his hand, 
to or in favour of his wife and children, or such one or more of them as he 
should think proper: and there was a proviso, that, in case, at the time of 
Harding’s death, the person or persons, in whose favour he should make 
such disposition, should be a minor or minors, Harding should appoint 
some competent person or persons to assist Oakes and Willington and 
the survivor of them to conduct and carry. on the business, during the 
minority or minorities of such appointee or appointees, in the same manner 
as if Harding were living. ~The articles further provided, that the person 
or persons, in whose favour such disposition should be made, should, im- 
mediately upon the decease of Harding, during the co-partnership, or as 
soon after as such person or persons should have attained respectively the 
age of twenty-one years, become bound to Oakes and Willington, or to the 
survivor of them (if required so to do), in one or more bond or bonds in 
the penal sum of 10,000/., to be conditioned for the due observance and 
faithful performance, on the part of the obligor or obligors, of all the cove- 
nants, conditions, and agreements therein contained: that, in such case, the 
person or persons, in whose favour such disposition should be made, should 
have and be entitled to the same share or interest in the concern as Hard- 
ing, if he had been living, would have been entitled to; and that the busi- 
ness should be thenceforth carried on by the surviving partner or partners 
and such appointee or appointees, in the same manner in which, and sub- 
ject to the same terms and conditions under which it would have been 
liable to have been continued and carried on by virtue of the articles, in 
case Harding’s death had not happened. ‘ 

William Harding died on the 26th of March 1802. His will, dated the 
13th of July 1799, contained a clause, which, after referring ‘a the co- 
partnership business and the power which the articles gave him to dispose 
of his share of it, proceeded in the following words:—*I do hereby give 
bequeath and dispose of all my share and interest in the said co-partnershi 

hea ship 
business and in the future profits and produce thereof, to accrue after m 
decease, to Martha Harding, Thomas Paget, Joseph Paget, and Theis 
Bankart, their executors, administrators, and assigns, in trust for, and for 
the only proper benefit and advantage of, all and every such of m chil- 
dren as shall survive me, to take and enjoy the same as tenants in ions 
and to be equally divided between and amongst them accordingly. If 
any one or more of my said children, who shall survive me, shall die dur- 
ing his, her, or their minority or minorities, then the share or shares of 
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him, her, or them so dying shall go to the survivors or survivor of them: 
if more than one, to be divided equally between or amongst them, share 
and share alike. And I do hereby nominate and appoint, authorize and 
empower, the said Martha Harding, Thomas Paget, Joseph Paget, and 
Thomas Bankart, and the survivors and survivor of them, to carry on, 
manage, and conduct the said co-partnership business in my stead, jointly 
with Charles Oakes and Thomas Willington and the survivor of them, 
during the continuance of such partnership, in trust, nevertheless, for, 
and for the only benefit and advantage of, such of my said children as shall 
survive me, and the survivors and survivor of them in manner afore- 
said: provided always, that nothing in the last mentioned clause shall ex- 
tend or be construed so as to give or dispose of my share or interest in 
the ready money, credits, or any other effects belonging to the said part- 
nership; but the same shall be considered as part of the residue of my 
personal estate hereinbefore bequeathed to my said trustees upon the trusts 
hereby declared concerning the same.” 

The executors and executrix proved the will. The bank continued, 
down to the year 1807, to be carried on under the same firm, in the same 
place, and in the same manner, as during Mr Harding’slife. Mrs Harding 
took an active part in the management of the concern: she signed accounts 
relating to it; and the personal representatives of Mr Harding participated 
in the profits of the business. 

Benjamin Stokes, a merchant, carrying on business at Birmingham, 
was a customer of the firm of Harding, Oakes and Willington, and kept 
a banking account with them. ‘The balance against him in their books 
having been gradually increasing, they, in January 1802, applied to him 
for some security; and, accordingly, by indenture dated the 4th of Janu- 
ary 1802, made between and executed by Benjamin Stokes, Samuel Pem- 
berton, and George Stokes of the one part, and William Harding, Charles 
Oakes, and Thomas Willington of the other part,—(reciting, that Benja- 
min Stokes had for some time kept a banking account with William Har- 
ding, Charles Oakes, and Thomas Willington; that a considerable sum of 
money was then due from him to these bankers; and that, in order to se- 
cure to them as well the money then due from him, as also the sums which 
should thereafter, before the 19th of February 1807, become due from him 
to them, as far as the amount of 20,000/., Samuel Pemberton and George 
Stokes had agreed to join with Benjamin Stokes in the indenture)—it 
was witnessed, that Benjamin Stokes, Samuel Pemberton, and George 
Stokes, did thereby, for themselves jointly and severally, and for their re- 
spective heirs, executors, and administrators, covenant, promise, and agree 
to and with William Harding, Charles Oakes and ‘Thomas Willington, 
their executors, administrators and assigns, that they, Benjamin Stokes, 
Samuel Pemberton, and George Stokes, or some or one of them, their, 
some, or one of their heirs, executors, or administrators, -would pay to Wil- 
liam Harding, Charles Oakes and Thomas Willington, or to the survivors 
or survivor of them, or to the executors, administrators, or assigns of such 
survivor, upon demand, all sums of money, not exceeding 20,000/. in the 
whole, which then were, or should at any time thereafter, before and until 
the 19th of February 1807, become due and owing from Benjamin Stokes 
to William Harding, Charles Oakes, and Thomas Willington, or to the 
survivors or survivor of them, or to the executors or administrators of such 
survivor, either for principal money then already lent and advanced, or 
thereafter within the time aforesaid to be lent and advanced, or for interest 
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then due or to become due thereon, or for money then already paid or 
lent, or thereafter within the time aforesaid to be paid or lent by William 
Harding, Charles Oakes, and Thomas Willington, or the survivors or sur- 
vivor of them, or the executors or administrators of such survivor, to Ben- 
jamin Stokes, or to his order, or for his use, or upon the credit of any fe 
missory note, bill of exchange, draft, or note of hand, signed or indorse 
by him, or upon any other account. 

After the execution of this indenture, Benjamin Stokes continued to 
keep an account, and to have pecuniary dealings with the bank in the same 
manner as previously. These dealings consisted partly in sending to and 
depositing with Harding, Oakes and Willington, as his bankers, bills of 
exchange, drafts or notes, drawn and accepted by various persons, as well 
as bills drawn by himself upon and accepted by other persons, according 
to the usual course of banking transactions; and in his receiving, in re- 
turn, from Harding, Oakes and Wiliington, cash, bank notes, and bills 
drawn by them upon, and payable by their agents in London. The bank 
made up the accounts of the dealings between them and Stokes quarterly, 
and-transmitted them regularly to him, according to the practice of bankers 
resident at a distance from their customers. In these accounts Stokes was 
charged with interest, commission, and various disbursements made by the 
bank for his use. 

At the time of Harding’s death, the balance due from Benjamin Stokes 
to the bank was found by the Master to be 14,4467. After that event, 
Benjamin Stokes continued his dealings with the bank in the same manner 
as before, making payments to them, and drawing large sums from them, 
but the balance upon the whole being always considerably against him, and 
generally on the increase. The payments, which he made between the 
26th of March and the 30th of April 1802, amounted to more than was suf- 
ficient to pay off the balance due from him on the former date; but the 
sums drawn out by him, during this period, exceeded the sums so paid in. 

At the end of the quarter, at which Harding’s death took place, the quar- 
terly account was delivered in the usual manner; the balance due upon it 
was carried forward to Stokes’s debit in the next quarterly account: the 
transactions between him and the bank went on in the customary train: 
and the accounts were kept and entitled in the same manner in which they 
had been previously. This course of dealing continued till February 1806, 
when Stokes stopped payment. At that time the bank claimed, as due to 
them from him, upwards of 19,180/., and they applied to George Stokes 
and the executors of Samuel Pemberton to give them security for that sum. 

In consequence of this application, George Stokes and the representa- 
tives of Samuel Pemberton, on the 27th of February 1806, executed a bond 
to Oakes and Willington, conditioned for the payment of this specific bal- 
ance. On the bond was indorsed the following memorandum;—“ The 
within-written bond is given to the within-named Charles Oakes and 
Thomas Willington, as a collateral security for the within-mentioned sum 
of 19,1807. 13s. 4d. due to them from the within-named Benjamin Stokes, 
on a balance of a banking account between the said Charles Oakes and 
Thomas Willington, and Benjamin Stokes, and for which balance the said 
Charles Oakes and Thomas Willington hold another security under the 
hands and seals of the said Benjamin Stokes and of the within-named Sam- 
uel Pemberton and George Stokes bearing date the 4th of January 1802, 

‘Thomas Willington. 
‘ ; “ For selfand the said Charles Oakes.”’ 

An action being brought on this bond, the obligors filed their bill for an 
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injunction; insisting that, by virtue of the indorsement, the bond was in 
equity a security only for the sum which George Stokes and Samuel 
Pemberton were liable to pay under the indenture of the 4th of January 
1802, and that, upon the true construction of the instrument, as applied to 
the changes which had taken place in the constituent members of the bank- 
ing firm, and the state of the accounts between the bank and Benjamin 
Stokes, nothing was due under the deed of guarantee. 
The defendants, having filed their answers, moved, on the 17th of July 
1809, to dissolve the injunction which had been obtained for want of an- 
swer. Upon that motion the Lord Chancellor ordered, that, upon the 
payment by the plaintiffs of .12,500/.(@) into court, the injunction should 
be continued until further order; and that it should be referred to the Mas- 
ter to inquire, whether, under the indenture of the 4th of January 1802, 
any and what sum ef money was due to Oakes and Willington at the time 
of making the memorandum on the bond. 
The money was paid in, and the reference prosecuted. 
. On the 18th of May 1824, the Master made his report. He found that, 
from and immediately after the death of William Harding, the banking 
business or concern was to be considered as having been conducted and 
carried on by Martha Harding, Charles Oakes, and Thomas Willington as 
co-partners, until the year 1807; that, therefore, a new partnership was 
created after the death of William Harding, to which George Stokes and 
the personal representatives of Samuel Pemberton were not liable, under 
the indenture of the 4th of January 1802, in respect of any advances made 
by the banking concern to or on account of Benjamin Stokes, beyond or 
exclusive of the balance due from him at the time of William Harding’s 
death, and interest thereon; that, from the 26th day of March 1802 to the 
30th of April in the same year, various sums of money were received by 
the persons then conducting the banking concern, from or on account of 
Benjamin Stokes, as forming part of the dealings and transactions between 
them during that period, which amounted in the whole to more than suf- 
ficient to satisfy the balance or sum of 14,446/. 14s. 6d. due from Benja- 
min Stokes at the time of Harding’s death and all interest thereon; and 
that the sums so received ought to have been appropriated in satisfaction 
of that balance, in preference to the discharge of any debt which became 
due from Benjamin Stokes to the bank, arising out of the subsequent 
dealings and transactions between him and the banking concern. For 
these reasons he certified, that there was not any sum of money due to 
Charles Oakes and Thomas Willington, under or by virtue of the inden- 
ture of the 4th of January 1802, at the time of making the memorandum 
‘on the bond. INS 

. The defendants excepted to the report; insisting, that, until 1807, no 
new partnership was created after William Harding’s death; that the Mas- 
ter ought to have taken into consideration the whole of the dealings and 
transactions between Stokes and the banking concern, down to the 27th 
of February 1806, and to have ascertained what, on the balance of such 
dealings and transactions, was then due from him; or, in case the Master 
ought not to have taken into consideration the whole of such dealings and 
transactions, then that he ought to have taken into consideration no part 
thereof, but ought to have computed interest on the balance due from 
Stokes at the time of Harding’s death. 

The exceptions and a petition to confirm the Master’s report having 


(a) Upwards of 60001, had been paid by the obligors to the obligees. 
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come on together, the Vice-Chancellor ordered that they should stand 
over with liberty for the defendants, the assignees of the estate of Charles 
Oakes and Thomas Willington, to bring such action on the covenant con- 
tained in the deed of the 4th day of January 1702, as they might be ad- 
vised. From this order, the plaintiffs appealed. 

Mr Marryatt, Mr Heald,.Mr Sugden, Mr Pepys and Mr Pemberton, 
for the appellants, and in support of the report. J 

The guarantee only extends to such sum as should become owing from 
Stokes to Harding, Oakes and Willington, or the survivor or survivors 
of them, or the personal representative of such survivor. Now the ad- 
vances, made to Stokes after Harding’s death, were made, not by Oakes 
and Willington, but by a partnership consisting of Oakes, Willington, and 
the executors of Harding. That those executors became partners by the 
effect of the will, and exercised the rights and enjoyed the benefits of 
partners, cannot be denied. Upon the death of Harding, therefore, a new 
partnership was formed; a partnership, which was not the less a new con- 
cern, because it derived its origin from a power reserved by the articles, 
under which the original partnership was formed. The consequence is, 
that the guarantee cannot extend to any of the sums which became due 
from Stokes to the bank after Harding’s death. 

It was competent to the bankers, upon Harding’s death, to have struck 
a balance, and to have commenced a new account with Stokes, to which 
alone his subsequent payments, as well as the sums subsequently drawn 
out by him, would have been referable. They have not done so; the ac- 
count is one entire account; and, therefore, according to the principle of 
Clayton’s case, 1 Mer. 585, and Bodenham v. Purchas, 2 B. and A. 39, 
the payments, made after Harding’s death, must be applied to the extinc- 
tion of the then existing items of debit, according to the priority of dates. 
Thus, the alleged debt, which was secured by the guarantee, is extin- 
guished; and the debt contracted by the subsequent advances to Stokes, is 
not comprehended within the guarantee; so that nothing is due from the 
sureties to the bank. Brooke v. Enderby, 2 Brod. and Bing. 70; Simson 
v. Ingham, 2 B. and C. 65. 

Had the parties been sent at first to try the question at law, there might 
have been no objection to such a course. But, after a court of equity has 
taken cognizance of the transactions, and made them the subject of long 
and expensive investigation, it is bound not to send the parties to another 
tribunal, and must itself decide the question. 

Sir Charles Wetherell, Mr Taunton, Mr Bickersteth, Mr Garratt, and 
Mr Roots, in support, of the order of the Vice-Chancellor, and of the ex- 
ceptions. ' 

Upon the fair construction of the guarantee, it ought to be deemed a 
security for the moneys which should be advanced to Stokes by the bank; 
and the conduct of the parties shows, that this was the mode in which they 
understood it. . The bank, in 1806, was the same bank as existed in 1802; 
no change had taken place in it, further than was provided for by the 
original articles, under which it existed. If, after the death of Harding, 
a new partner had been introduced by the act of the executors, a ground 
might have been laid for the arguments which have been used on the 
other side. But here there was no new agreement; and how could a new 
partnership be formed without a new contract? Down to 1807, the part- 
nership existed and was carried on under the articles of 1792; and a 
‘transmission of interest, upon an event provided for by the articles, to 
persons specified in them, could not give rise to a new partnership. The 
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executors of Harding, so far as they interfered with the concern, acted 
under those articles. They had no beneficial interest in the business, but 
interfered in it only as agents on behalf of persons on whom, by the ori- 
ginal constitution of the partnership, certain benefits were conferred. At 
law, the true partners, after the death of Harding, were Oakes and Will- 
ington; but they were trustees, -as to a certain share of the profits, for the 
executors, and were bound to permit the executors or their agents to in- 
spect the management of the business. The consequence will be, that the 
guarantee will extend to the whole balance mentioned in the bond, or to 
such balance as, upon an account being taken, shall be found to have been 
then due from Stokes to the bank. 

But if the court shall be of opinion that a new partnership was formed 
after Harding’s death, the account between Stokes and the bank must be 
separated into two portions, and it will be impossible to refer the items of 
credit in the latter account to the items of debit in the former; for payments 
made to one partnership cannot go in discharge of a debt due to another 
partnership. Suppose a customer to be indebted to a partnership of A., 
B. and C.; A. dies, and B. and C. form a new partnership with D.; the 
customer- then makes payments to and draws moneys from:B., C. and 
D.: on what principle can the payments made to B., C. and D., be appro- 
priated, by the mere force of legal implication, to the satisfaction of a debt 
due to A., B. and C.? Clayton’s case has no resemblance to the present. 
In the first place, in Clayton’s case the transactions of the customer were 
with the surviving partners of the old firm; here the whole argument of 
the plaintiffs proceeds on the supposition, that the transactions of Stokes 
with the bank, after Harding’s death, were dealings, not with the surviving 
partners of the old firm, but with a new company consisting of those sur- 
viving partners and the executors of Harding. Secondly, in Clayton’s 
ease the question was as to payments made by the bank to the customer; 
here it relates to payments made by the customer to the bank. It was the 
duty of the surviving partners to pay off the debts of the old firm, and, 
therefore, the payments, made by them to the customers of the old firm, 
might be fairly appropriated to the discharge of the debts previously owing 
to their customers. But it is not the duty of-a customer, who owes money 
to A., B. and C., to make payments to B., C. and D.; nor can payments 
so made, particularly if heis at the same time contracting a new debt with 
B., C. and D., be applied, on any sound principle, to the satisfaction of 
a demand in which D. had no concern. In Bodenham v. Purchas, the 
balance due from the obligor had, by his direction, been transferred by 
the obligee to the account of another person, who assenied to be charged 
with the debt; and it is not necessary to look to any other circumstance, 
in order to support the decision to which the court‘of king’s bench there 

came. The judgment cannot be supported on the mere authority of 
Clayton’s case; for the doctrine, on which Clayton’s case proceeds, cannot, 
in sound reasoning, be applied to the state of circumstances which existed 
in Bodenham vw. Purchas. At all events, the question is one purely legal, 
and should, therefore, be sent to a court of law. 


_« Nov. 22, 1827.—The Lorp Cuancexror. F cannot entertain for a single 
* moment the idea of sending this question to be decided at law. An action 
‘ was brought on the bond twenty years ago; that action was stayed by in- 
junction; and, in 1809, a reference was directed to the Master. To send 
the matter in this stage of the proceedings to a court of law, would be to 
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render fruitless all the inquiry which has taken place here, and to throw 
away the time and expense which that inquiry has consumed. . 

The first question is upon the meaning of the deed of guarantee. Does it 
apply to the. case of advances made to Stokes by a new partnership—by a 
partners!:ip consisting of another person or other persons in addition to the 
members who constituted the partnership in January 1812, or. the survi- 
vors of them? The guarantee is expressly stated to be ‘for all sums of 
money not exceeding 20,000/., which were then or should afterwards be- 
come due from Stokes to Harding, Oakes and Willington, and the survi- 
vors or survivor of them, or the executors or administrators of such 
survivor.”? It is therefore clear, on the legal construction of the instrument, 
that it does not apply to the case of advances made by a partnership con- 
sisting of Oakes, Willington, and another person, who was not a member 
of the firm on the 4th of January 1802. 

The next question is, has there been a new partnership? By the arti- 
cles Harding had the power of bequeathing or assigning his share of the 
business and the future profits, after his death, to or in trust for his wife 
or children. Accordingly, by his will he gave his share of the business 
and the future profits to his executors in trust for his children. Ina ques- 
tion of this kind the trust is wholly immaterial: the bequest conveys the 
legal interest in the partnership to certain persons. ‘These individuals 
assist and take, or at least there is one of them who assists and takes, a 
principal share in the management of the concern: according to the admiss- 
ions in the answer and the affidavits, they share in the profits; and all 
this is confirmed by a reference to the partnership books, in which there 
is a profit and loss account, showing that profits had been realized every 
year. If the executors did not share in those yearly profits, Willington 
and Oakes have the means of proving that fact, and they have not at- 
tempted to do so. I must, therefore, hold, that, upon the death of Hard- 
ing, his widow and the other executors became partners with Willington 
and Oakes in this banking concern. 

The third question is, whether the balance, due from Stokes to the bank 
at the time of Harding’s death, has been discharged by his subsequent 
payments? and that point is decided by Clayton’s case, and Bodenham v. 
Purchas, It is true that the facts here are not, in every respect, precisely 
the same with the circumstances of these two cases; but the decisions in 
them proceeded on a broad general principle, equally applicable to the 
state of circumstances existing here. Where divers debts are due from a 
person, and he pays money to his creditor, the debtor may, if he pleases, 
appropriate the payment to the discharge of any one or other of those 
debts; if he does not appropriate it, the creditor may make an appropria- 
tion; but if there is no appropriation by either party, and there isa current 
account between them, as between banker and customer, the law makes 
an appropriation aceording to the order of the items of the account, the 
first item on the debit side of the account being the item discharged or 
reduced by the first item on the credit side. Here it is not pretended 
that any distinct appropriation of the payments was made by the parties. 
It was the practice of the bank to settle their accounts with Stokes quar- 
terly; transferring, at the end of each quarter, the balance then due from 
him to the account of the next quarter. Harding died in the middle of a 
quarter; but, on that occasion, no change took place in the mode of settling 
the accounts. At the end of the then current quarter, the balance was 
struck exactly as if Harding had been alive, and no notice was taken of 
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his death. There being no distinct appropriation of the payments either 
by the one party or the other, the law makes the appropriation with re- 
ference to the order of the items of the account. If so, the debt, which 
Stokes owed to the bank at the time of Harding’s death, has been dis- 
charged by the subsequent payments, F 

In Bodenham v. Purchas a court of law confirmed the rule which Sir 
William Grant had laid down in a court of equity. The point was again 
brought into discussion in Simson y. Ingham, 2 B. and C. 65; and ihe 
principle was again confirmed, though the particular circumstances of the 
transaction produced a different decision. In that case, two accounts 
were formed by a London bank at the death of one of the partners in a 
country bank, which dealt with them—the one was styled the old account 
—the other, the new; and in the latter, the London bank entered all the 
payments made to them by the country bank, after the death of that part- 
ner; so that a distinct appropriation was made. The same question arose 
in Brooke v. Enderby, 2 Brod. and Bing. 70, before the common pleas; 
and there, too, the principle of Clayton’s case was adopted. ‘ 

Feeling myself bound by the force and authority of these decisions, and 
acquiescing completely in the reasoning of Sir William Grant, I must de- 
cide that there was no debt due to Oakes and Willington under the inden- 
ture of the 4th of January 1802, at the time when the memorandum was 
indorsed on the bond. ‘The consequence is, that the order of the Vice- 
Chancellor must be reversed, and the exceptions overruled. 


The fund in court was ordered to be paid to the plaintiffs. 


Willis v. Black. 


4 Russell, 170. 


Nov. 23, 1827; Nov. 20, 1828.—P. B., on his daughter’s marriage, settled a sum of money on 
her and her husband and their issue; and, after reciting that he had agreed to make a further 
provision for his daughter, equal to his other younger children, covenanted to settle, by his 
will or otherwise, on the husband and wife and their issue, as great a share of his property as 
he should, by his will or otherwise, provide for any of his other younger children, to take 
effect on the death of the survivor of himself and his wife; and ifhe died intestate, or omitted 
to make such provision, that his executors should pay to the trustees as great a share of his 
property as any of his younger children should, in that event, become entitled to: Held, that 
the trustees had a claim upon the executors in respect of subsequent advancements by the 
settlor to his other younger children in his lifetime, and not merely for a provision equal to 
that which any of the other children became entitled to at his death. 


THE facts of the case, and the deed, on the construction of which the 
question in dispute between the parties depended, are stated in the report 
of the re-hearing of the cause before the Vice-Chancellor. 1Sim and Stu. 
525, ante Vol. I. 

The decree made on the re-hearing directed, that the decree pronounced 
on the original hearing should be varied by omitting such part thereof as 
declared, “ that the testator was bound by the covenant in the settlement, 
dated the 1st day of June 1803, to make a provision for his daughter 

Vor, UI.—4 C 
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Margaret, her husband, and the issue of the marriage, including the sum 
of 14007. advanced at the time of the marriage, equal to the share of any 
younger child either in his real or personal estate, by provision ri a 
his lifetime, or by his will, to take effect upon his death, and as referre Lit 
to the Master to inquire what provision or gifts were made by the testator 
in his lifetime, or by his will, in favour of his younger children, out of his 
real and personal estate;”? and it proceeded to declare, that the testator 
was bound by such covenant to give or provide for his said daughter, her - 
husband, and the issue of their marriage, only as full and great a part and 
share of his estate, effects, and property, as any of his other younger chil- 
dren would become entitled to, in the event of his death, whether to 
take effect in possession at his own death, or at the death of his wife, in 
the said settlement named, if she should happen to survive him. 

The plaintiffs appealed. 

Mr Heald, Mr Roupell and Mr Preston for the appellants. The con- 
tract of the parties is to be found in the first branch of the covenant. 
Patrick Black there binds himself to give, by his will or otherwise, to the 
persons interested under the settlement, as large a proportion of his estate, 
as he shall, by will or otherwise, give to any other of his younger chil- 
dren. Had no other words been added, not even a doubt could have been 
suggested; and, on the death of the settlor, the plaintifis would have had 
a right to the relief which they now seek, whether his wife had been then 
living or not. But it was his intention to retain the power.of making a 
provision for his wife, controlled by this engagement; he therefore de- 
clares, that it was not till the death of the survivor of himself and his wife, 
that the addition was to be made to Mrs Formby’s portion; and this de- 
claration is contained in the words, ‘¢ to take effect on the death of the 
survivor of himseif and his present wife.’? These words point out the time 
before which the settlor was not to be bound to make the additional pro- 
vision for Mrs Formby, to take effect in possession, and beyond which 
the enjoyment of it by her, her husband, and her children, was not to be 
postponed: they do not describe or qualify the species of provision given to 
any younger child, to which Mrs Formby’s was to be made equal. 
Though they stand at the end of the first branch of the covenant, they 
ought to be read as if they preceded the words, ‘as he shall by his said 
will,” &e. 

The construction adopted by the Vice-Chancellor would limit the opera- 
tion of the covenant, so as to render it practically of no avail. It would 
leave Patrick Black at liberty to give as muci as he pleased to any of his 
younger children, provided it was not a gift which was to take effect on 
the death of the survivor of himself and his wife. If he made a gift to any 
of his younger children, to take effect either immediately in his lifetime, 
or subject to a life estate reserved to himself alone, or to his wife alone, or 
if he bequeathed to a younger child without reference to the death of his 
wife, and died in his wife’s lifetime; in all these events Mrs Formby, 
according to the decree of the Vice-Chancellor, would have no claim to 
any addition to her fortune: but her claim would arise, if the gift or be- 
quest to a brother or sister was postponed till the death of the survivor of 
her parents. What reason can be conceived, why Mrs Formby’s right to 
an equal portion with her brothers and sisters should be dependent on that 
circumstance? The deed recites that the father had agreed ‘to make a 
further provision for his daughter, equal to his younger child or children:” 
the intention of the parties was, to enter into a covenant by which an 
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equality of portion would be assured to her; but that contract is reduced 
to a nullity, if the father is to be at liberty to dispose of his property 
among his younger children, to her exclusion, provided only that he does 
not make that disposition in one particular form of limitation. 

The contract of the parties being contained in the first branch of the 
covenant, it is not necessary to refer tothe second branch, which was not in- 
tended to vary or modify the contract, and merely prescribed what was tobe 
done by his real and personal representatives, in case he omitted to perform 
his engagement, or happened to die intestate. If he omitted to perform 
his engagement, Mrs Formby’s portion was to be made equal to that share 
of his property, to which any of his younger. children should in that event 
become entitled; if he died intestate, the same rule was to be observed; 
and, in estimating the share to which any younger child would under those 
circumstances be entitled, advancements, made in his lifetime, would 
necessarily be brought into computation. ‘In that event,’’ is equivalent 
to, *¢if he, Patrick Black, should happen to die intestate, or if he should 
omit to make such provision for the parties interested under the settle- 
ment as had been previously stipulated for.””? The Vice-Chancellor has 
considered it as synonymous with ‘ upon his death;”’ a construction which 
is not conformable either to the strict import of the words, or to their 
connexion with the preceding words. 

Besides, the construction adopted by the decree renders the two branches 
of the covenant inconsistent; for, by the first branch, Mrs Formby’s por- 
tion is to be made equal to what any younger child shall become entitled 
to on the death of the survivor of the settlor and his wife; and by the se- 
cond branch, it is to be equal to what such a younger child shall become 
entitled to on the death of the settlor. The death of the settlor, and the 
death of the survivor of the settlor and his wife, are quite distinct events. 

In ascertaining the amount of the advancements to the younger children, 
those which were made prior to the date of the settlement must be taken 
into account, as well as those which were made afterwards. If, however, 
the court should think that the contract was merely prospective, and that 
the account is to be confined to subsequent advancements, then the 1400/., 
which was settled by the father at the time of the marriage, must be ex- 
cluded from the computation. 

Mr Pepys and Mr Tinney, for some of the defendants. The decree 
reads the words of the first branch of the covenant in their natural sense, 
and in their actual order and connexion: the appeal calls upon the court 
to change the structure of the sentence altogether, in order to effect an in- 
tention which is nowhere expressed in the instrument. The settlor meant 
to bind himself only as to the disposition of his property at his death: his 
dominion over it during his life was to remain uncontrolled and unfettered. 
He might have given his whole fortune to strangers; upon the marriage 
of any of his younger children he might have assigned the whole of it to 
trustees for the benefit of the husband or wife of that child and their issue. 

There is, therefore, no ground for alleging that his power of disposition 
during his life, either to his younger children or to any other person, was 
intended to be restrained. The purpose of the parties was, to secure to 
Mr and Mrs Formby, at the death of the settlor, a share of his fortune equal 
to what any other of his younger children should then become entitled to. 

Mr Koe, for other defendants, cited Jones v. Martin, 3 Anstr. 882; 
Lewis v. Madocks, 8 Ves, 150; Fortescue v. Hennah, 19 Ves. 67; Coch- 
ran v. Graham, 19 Ves. 63. 
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The Lorp CuancELior. According to my present impression, the 
words “to take effect on the death of the survivor of himself and his pres- 
ent wife,’? notwithstanding their position at the end of the first branch of 
the covenant, ought to be read as if they stood before the words ‘as he 
shall by his will or otherwise give to any of his younger children.”” Then 
the meaning of the next part of the covenantis clear and distinct; and there 
is nothing in the latter part of the covenant to vary that construction. 


December 1828.—The Lorp Cuancetior. Upon the marriage of 
Richard Formby with Miss Black, the daughter of Patrick Black, 1400/. 
was settled by the lady’s father upon the husband and wife, and upon the 
issue of the marriage; and in the settlement was contained a covenant, 
upon the construction of which the present question arises. The covenant 
is in these words—“ And, for the considerations aforesaid, the said Pa- 
trick Black doth hereby for himself, his heirs, executors, administrators, 
and assigns, covenant, promise, and agree, to and with the said William 
Black and Richard Willis (who were the trustees), their executors and ad- 
ministrators, in manner following: thatis to say, that he, the said Patrick 
Black, by his last will and testament, or otherwise, shall and will give, de- 
vise, or otherwise bequeath, settle and secure to or in favour of the said Rich- 
ard Formby and the said Margaret, his intended wife, and toand for the issue 
of the said intended marriage, upon the trusts nevertheless aforesaid, as 
full and great a part and share of his estates, effects, and property, as he 
shall by his said will or otherwise give or provide to or for the use of any 
of his other younger child or children, to take effect on the death of the 
survivor of himself and his present wife; and, also, that in case he, the 
said Patrick Black, shall happen to die intestate, or omit to make such pro- 
vision or bequest to the use or in favour of the said Richard Formby and 
the said Margaret his intended wife, and to and for the issue of the said 
intended marriage, the heirs, executors, or administrators of the said Pa- 
trick Black shall and will pay or cause to be paid to the said William Black 
and Richard Willis, or the survivor of them, his executors or administra- 
tors, as full and great a part and share of the estates, effects, and property 
of the said Patrick Black, as or to which his younger child or children 
shall in that event become entitled.”’ 

This covenant divides itself into two parts. In the course of the argu- 
ment it was so divided and so considered; and it was so divided and so 
considered by the Vice-Chancellor on both occasions, when he gave his 
judgment, The first question is as to the meaning of the former part of 
the covenant. -Insubstanceit is this—that the father, for the considerations 
aforesaid, stipulates, that he will give to the parties to the marriage, and 
to their issue, by his last will or otherwise, as large a proportion of his pro- 
perty, as he shall, by his last will or otherwise, give to any of his younger 
children, to take effect on the death of the survivor of himself and his 
then present wife; and the question on this part of the instrument is, as to 
the true construction of the words ‘to take effect after the death of him- 
self and his present wife.” 

In ‘reading this part of the covenant, I have rested on the conclusion 
which I originally formed, that those words relate entirely to the first clause 
of this part of the covenant, and that, in point of fact, the true construction 
is this—‘< that I, the settlor, will give to the parties to the marriage, and 
to their issue, so much of my property (that gift to take effect at the death 
of the survivor of myself and wife) as I shall give to any of my younger 
children by my will or otherwise.” It was contended in the argument, 
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that these words ‘to take effect at the death of himself and his present 
wife’’ applied to both clauses in this part of the covenant. In that ease 
the covenant would be read thus: <¢ I will give, by will or otherwise, to 
the parties to the marriage, and to their issue, as great a part of my pro- 
perty, that gift to take effect on the death of myself and my present wife, 
as I shall, by will or otherwise, give to any of my younger children, to 
take effect upon the death of the survivor of myself and my present wife.”’ 

I think the latter interpretation, which has been adopted by the court 
below, is not reconcilable with the obvious purposes of this deed, or the 
language of the covenant. Suppose a disposition was made by Patrick 
Black in favour of any of his younger children, to take effect upon the 
death either of him, Patrick Black, or of his wife; that would be a case 
not provided for by the covenant, if the construction put upon it by 
the Vice-Chancellor be a sound interpretation; and, under such circum- 
stances, the parties, who were intended to take a benefit under this cove- 
nant, would have no claim. I think, therefore, that the words ‘to take 
effect on the death of the survivor of himself and his present wife,” relate, 
in point of construction, to the time when the gift to the parties to the 
marriage, and to their issue, is to take effect, and that the first part of the 
covenant is free from all reasonable doubt. 

Upon the supposition that the first part of the covenant was ambiguous, 
the end of the latter part of the covenant was called in for the purpose of 
putting a construction on it; and I now direct my attention to the latter part 
of the covenant, to see whether, even assuming the former part to be am- 
biguous, the construction which was put on the latter part of the covenant, 
with a view of removing the ambiguity, is the correct construction. The 
words are,—‘‘ and also, that in case he, the said Patrick Black, shall hap- 
pen to die intestate, or omit to make such provision or bequest to the use 
or in favour of the said Richard Formby and the said Margaret, his intend- 
ed wife, and to and for the issue of the said intended marriage, the heirs, 
executors, or administrators of the said Patrick Black shall and will pay or 
cause to be paid to the said William Black and Richard Willis, or the sur- 
vivor of them, his executors or administrators, as full and great a part and 
share of the estates, effects, and property of the said Patrick Black as or to 
which his younger child or children shall in that event become entitled.” 

Now what is the meaning of the words, ‘‘shall in that event become 
entitled??? The stipulation is this—that, in case Patrick Black shall die 
intestate, or shall omit to make that disposition of his property which he 
has stipulated he shall make, then the parties, interested under the settle- 
ment, are to have a claim upon his heirs and representatives for compen- 
sation out of his property; and the compensation is to consist of “as full 
and great a part and share of the estates, effects, and property of the said 
Patrick Black, as or to which his younger child or children shall in that 
event become entitled.” 

Now, ‘in that event,”’ has been supposed to mean “ upon his death;’’ 
but I apprehend the true meaning to be this—* in the event of his dying 
intestate, or omitting to make the specified disposition of his property.” 
‘¢ In that event,” is not to be confined simply to the circumstance of his 
death: it is not meant to be equivalent to the words ‘on his death,”’ and 
is to be referred to the event of his dying intestate, or without making a 
will in conformity to his stipulation. And in that view the words are 
perfectly reconcilable with the former part of the covenant. _The only 
difficulty is as to the words, ‘‘to which his younger child or children shall 
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become entitled.”’? Now I apprehend for the purpose of ascertaining what 
a younger child would be entitled to in case of intestacy, the law would 
have taken into consideration what the party had previously received; and 
I think that, in framing the covenant, it was the intention of Patrick 
Black to consider what the party had previously received in addition to 
what he would receive under the will—which satisfies the words, <to 
which he shall in that event become entitled.”’ 

Under these circumstances, I concur, not with the second, but with the 
first, decree of the Master of the Rolls, except only that in one point the 
first decree ought to be varied: for the language of the settlement is every 
where prospective; the arrangement of the property is to be prospective 
from the period of the settlement, and is not to include any disposition ot 
property anterior to that period. Nothing, therefore, must be taken into 
the account, except advances made by Patrick Black subsequent to the 
date of the settlement. The 1400/., included in the settlement, must not 
be taken into the account. That portion, which was advanced on the oc- 
casion of the marriage, comes within the spirit of the covenant; and there 
is nothing in the terms of the covenant to exclude it. 

I ought to mention, with respect to the words in the first part of the 
covenant, ‘ to take effect on the death of the survivor of himself and his 
present wife,”’ that there appears to have been so much difficulty in bend- 
ing them to the interpretation put upon the covenant by the Master of the 
Rolls in the second decree, that those words have been entirely altered in 
that decree, and for them there have been substituted the words, “upon 
his death or upon the death of his wife.”’ It was found that the words in 
the covenant must be altered, in order to support the decree which has 
been pronounced. 


Attorney-General v. Butcher. 


4 Russell, 180. 


November 23, 1827.—Whcere there is a fair and substantial question to be argued on appeal, the 
decree may be varied as to costs, though affirmed in every other point; but it will not be va- 
ried as to costs, where the point which is presented as the ground of appeal has no substance. 


ON an appeal from a decree of the Master of the Rolls, which directed 
costs to be paid by the defendants, the Lord Chancellor was of opinion 
that there was no ground for varying the order in the principal point com- 
plained of. But the appellants contended, that, even if the substantial 
part of the decree was right, the circumstances of the case were such that 
costs ought not to have been given against the defendants; and though 
they could not haye appealed on the ground of costs being improperly 
given, yet, as there was an appeal on another point, the decree, though 
not varied in that other point, ought to be rectified in the direction as to 
payment of costs. 


Mr Blunt, for the appellants. In Turner v. Turner(a), 2 Eq. Ab. 238, 


(a) In that case the bill was filed in the name of an infant; an issue had been directed, in 
which the defendant prevailed; the next friend then died; the infant attained hisage, but did not 
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pl. 18, the bill was dismissed with costs; the cause was re-heard merel 
on the question of costs; and the final decree was, that the bill should be 
dismissed without costs. Decrees may, on appeal, be varied as to costs, 
though affirmed on every other point. Beames on Costs, 189—194; 
Squire v. Pershall, 2 Bro. P. C. 396; Pitt v. Page, 1 Bro. P. C. 1; 
Wickett v. Raby, 1 Bro. P..C. 386; Maguire v. Madden, 1 Bro. P. C. 
393. ; 


The Lorp-Cuancettor. The rule is, that you cannot appeal for costs 
alone. But if a party appeals, having a substantial ground of appeal, and 
a fair question to agitate, and brings in the question of costs along with 
it, he may succeed with respect to the costs, though he does not succeed 
on the substantial ground of appeal. But if a point is brought forward as 
a ground of appeal, which, on the slightest consideration, appears to have 
no substance, it would be too much to vary the decree as to costs. A 
point is not to be put forward as a ground of appeal merely for the purpose 
of covering an appeal on the question of costs. I consider this to be in 
substance an appeal for costs only; I must, therefore, refuse to vary the 
decree as to costs. 

Appeal dismissed with costs. 


In re Holmes. 


4 Russell, 182. 


November 26, December 18, 1827.—Under a commission of lunacy, the jury found, “ that the 
party is not a lunatic, but that, partly from paralysis and partly from old age, his memory is 
so much impaired as to render him incompetent to the management of his affairs, and, conse- 
quently, of unsound mind, and that he has been so for the term of two years last past :”—The 
inquisition was quashed, and a new commission was ordered to issue, 

The court will protect the property of a supposed lunatic in the interval between the presenting 
of a petition for a commission of lunacy, and the finding of the jury; but it will, at the same 
time, take care, that ample means for resisting the commission be furnished to those who act, 
in the inquiry, on the alieged Junatic’s behalf. 


UNDER a commission of lunacy, which had issued against Mr Holmes, 
the jury found “that the Rev. William Holmes is not a lunatic, but that, 
partly from paralysis and partly from old age, his memory is somuch im- 
paired, as to render him incompetent to the management of his affairs, and 
consequently of unsound mind, and that he has been so for the term of 
two years last past.”’ 

Upon this finding, a petition was presented by the daughter and only 
child of the alleged lunatic for the appointment of a committee. 

A cross petition was presented in the name of Mr Holmes, but in real- 
ity by his wife, praying that the inquisition might be quashed. 

Mr Horne and Mr Wright, for the supposed lunatic. This verdict is 


proceed in the suit, and the defendant brought it to a hearing on the equity reserved, when it 
was dismissed with costs. The question on the re-hearing was, whether the court could give 
costs against a plaintiff, in whose name a suit had been conducted during his infancy, but who 
had not taken any proceedings in it after he became an adult. 
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no answer to the inquiry which the jury were directed to make. The 
only fact, which the jury have found, is, that, partly from paralysis and 
partly from old age, Mr Holmes’s memory is so much impaired, as to ren- 
der him incompetent to the management of his affairs. In Barnsley’s 
case, 3 Atk. 168, and in Cranmer’s case, 12 Ves. 445, a similar findin 
was deemed insufficient. The defect is not cured by the addition of the 
clause, “and consequently of unsound mind;”’ for these words are not a 
distinct and independent finding, but merely express an inference which 
the jury have drawn from the fact which they had previously found. The 
statute de prerogativa regis and the old authorities show, that persons in 
the situation, in which this gentleman appears to be, were not intended to 
be the objects of a commission of lunacy. 


The Lorp Cuancetxor. It is not necessary to go back to old authori- 
ties. We have the law, as it is now to be administered, clearly expound- 
ed by Lord Eldon in Ridgway v. Darwin, 8 Ves. 66, 67. ‘I have rea- 
son,”’ says Lord Eldon, “to believe, the court did not, in Lord Hard- 
wicke’s time, grant a commission of lunacy in cases in which it has been 
since granted. Of late the question has not been, whether the party is 
absolutely insane; but the court has thought itself authorized (though cer- 
tainly many difficult and delicate cases with regard to the liberty of the 
subject occur upon that) to issue the commission, provided it is made out 
that the party is unable to act with any proper and provident management, 
liable to be robbed by any one, under that imbecility of mind not strictly 
insanity, but, as to the mischief, calling for as much protection as actual 
insanity.”? He adds—‘*‘ Finding, when I came here, a course of cases 
establishing this authority, and feeling a strong inclination to maintain it, 
or that the legislature should take measures to preserve persons in a state 
of imbecillity, laying them as open to mischief as insanity; till those deci- 
sions are reviewed, I will not alter them.”? The law, thus stated by Lord 
Eldon, has been acted upon for years: it has been acted upon in the view 
of the legislature: the legislature has not thought proper to interpose; and 
we must, therefore, take the law to be as thus expounded. 


Mr Sugden, Mr Phillimore, and Mr Clinton, in support of the inquisi- 
tion. Where the jury do not find the person to be of unsound mind, the 
inquisition cannot stand, because no traverse could be taken upon it. If 
the finding here had merely been, ‘‘that Mr Holmes’s memory was so 
much impaired as to render him incompetent to the management of his 
affairs,”’ the case would have been similar to Ex parte Cranmer, 12 Ves. 
445, and Ex parte Barnsley, 3 Atk. 168; and it would have been imposs- 
ible for the supposed lunatic, if he had chosen to traverse, to have taken 
issue On any point, except whether his memory was impaired in the de- 

ree and manner mentioned in the verdict. But here there is a distinet 
finding, that Mr Holmes ‘is of unsound mind:” that distinguishes the 
present case from the authorities which have been cited, and tenders a 
definite and proper issue, on which a traverse might be taken. 


_ The Lorp Cuancextor. The finding here is consequential, and the 
impaired memory of this gentleman is the foundation of it. The jury 
state one of the effects or consequences of unsoundness of mind, and they 
thence draw the conclusion of unsoundness. Where a jury state their 
premises and draw their conclusion, and that conclusion does not neces- 
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_ sarily follow from the premises which they state, we must not take the 
_ conclusion as a finding by itself. 

ao Mr Sugden continued. If the jury had not drawn the conclusion, it 
might have been improper for the judge to haye drawn it; because it is 
in the hands of the jury that the constitution of the country has placed the 
power of determining on soundness or unsoundness of mind. Though 
the conclusion may not follow necessarily from the premises, it is unques- 
tionably a conclusion which may be fairly drawn: the jury, having the 
whole evidence before them, have chosen to draw it; and the court will 
act upon the.conclusion to which they have come. 

It is impossible to mistake what the object of the jury was. They 
wished to find that he was of unsound mind, so as to render him a fit ob- 
ject for the protection of this court; at the same time, they wished to nega- 
tive that species of unsoundness commonly called lunacy. Their anxiety 
was to point out the nature and origin of the mental unsoundness under 
which this gentleman labours. 

Mr Horne, in reply. ; ‘ 


a 


The Lorp Cuancettor. I think it unsafe that this verdict should 
stand. The finding here is very similar to what was found in Cranmer’s 
ease. 12 Ves. 445. There the verdict was, ‘‘ that Henry Cranmer is so 
far debilitated in his mind as to be incapable of the general management of 
his affairs.” What did Lord Erskine say on that occasion? ‘* How can 
I tell, what is so far debilitated in his mind, as not to be equal to the 
general management of his aflairs? Suppose he was a farmer, and his un- 
derstanding was so far debilitated that he could not manage his farm, 
though competent to common purposes.”? What are the affairs to the 
management of which he isincompetent? Those affairs may be of such a 
nature, that a certain degree of impairment of memory may render him 
incompetent to the management of them, and yet he may not be of unsound 
mind. 

Here the jury, having merely found generally, that, partly from paraly- 
sis and partly from old age, this gentleman’s memory is so much impaired 
as to render him incompetent to the management of his affairs, go on to 
say, ‘¢ and consequently he is of unsound mind.” JI am not satisfied that 
the consequence follows necessarily from these premises; and, unless I 
were satisfied that the consequence does follow necessarily, I cannot allow 


' the verdict to stand. 
A new commission must issue. 


A few days afterwards a petition was presented in the name of Mr 
Holmes, stating that the parties, who had applied for the commission of 
lunacy, had caused a distringas to be issued out of the exchequer, by 
which he was deprived of the disposal of stock standing in his name; and 
that they had also given notice to his tenants not to pay the rents to him 
or his agents. The prayer was, that they might be directed to withdraw 
their notices, and might be restrained from intermeddling with his pro- 
perty; and that such order as was just, might be made with respect to the 
distringas. 

Mr Horne, in support of the petition, contended, that, until Mr Holmes 
was found a lunatic, neither the court nor any individual had a right to 
interfere with him in the disposition of his property. The measures, 

Vou. II.—4 D 
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which had been adopted, would deprive him of the means of effectually 
resisting the new commission. ; He at 

Mr Sugden, contra. We have not applied for the aid of the jurisdiction 
in lunacy to protect the property of Mr Holmes, though we have an un- 
questionable right to do so; for, the moment a petition is presented in lu- 
nacy, the great seal will take care that the property of the alleged lunatic 
is not wasted during the interval which may elapse before the result of the 
inquisition is ascertained. Circumstances have occurred in this case which 
show that, unless precaution be taken, the fortune of the lunatic will suf- 
fer greatly by the proceedings of those who have possession of his person, 
and use his name for their own purposes. The court, therefore, will not 
interfere to prevent us from taking the best precautions we can; it ought 
rather to assist us. We have no wish to deprive those, who resist the 
commission, of the pecuniary means which may be fairly wanted for that 
purpose. 


The Lorp Cuancettor. It is absolutely necessary that the friends of 
Mr Holmes should have the pecuniary means of resisting the commission; 
but, at the same time, his fortune must be preserved from all improper in- 
terference. It is the duty of the court to protect his property. The best 
course will befor the parties to make some arrangement, by which, while 
ample means for conducting the inquiry are furnished, the property will 
remain secured. 

There will be no objection, on the part of those who prosecute the com- 
mission, to withdraw the notices to the tenants; and the amount of the 
rents will probably be sufficient for the purposes of Mr Holmes, or those 
who act in his name. If that will be sufficient, I certainly think it better 
that the money in the funds should not be touched, unless it is wanted for 
some particular purpose. 


On the inquisition held under the second commission, the jury found 
that Mr Holmes was of unsound mind. 


Ex parte Palmer in re Daniell. 


4 Russell, 188. 


Nov. 26, 1827.—The court will decide, in the first instance, on alleged impertinence in affidavits 
sworn in bankruptcy, where the impertinence is of such a kind, that there would be nothing 
gained, in point of convenience, by directing a reference to the Master. 

An affidavit verifying a shorthand writer’s notes of a trial at Nisi Prius, which involved the same 
question as is raised on a petition in bankruptcy, is wholly impertinent. 


IN the proceedings on a petition in the matter, an affidavit had been 
made, setting forth and verifying a short hand writer’s note of a trial at 
Nisi Prius between parties who were not the same as the parties to the 
petition, but which, it was alleged, involved the same point as was raised 
on the petition, and depended on similar circumstances, A petition was 


now presented, praying that the affidavit might be taken off the file as im- 
pertinent. 
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__ In support of the application it was contended, that the facts mentioned 
in the affidavit could not be evidence between the partiés to the petition 
and, therefore, as. the affidavit was wholly immaterial, the court would at 
once order it to be taken off the file. 

It was objected that the application was irregular, for the proper course 
was, to have the affidavit referred to the Master for impertinence; and that 
reference might be had as a matter of course. The statements contained 
In the affidavit were such as it was fitting and even necessary to bring 
under the consideration of the court, and, therefore, they could not be im- 
pertinent. 

_ Sir Charles Wetherell, in reply, denied that it was a matter of course 
either in bankruptey(q) or lunacy, to refer petitions and affidavits for im- 
pertinence. In Lord Portsmouth’s case, Lord Eldon stated, that it would 
be a most mischievous thing, if a petition, addressed to the person holding 
the great seal, which it is the duty of that person to read, might, as a 
matter of course, be referred to the Master for impertinence. i 


The Lorp Cuancettor.—As the impertinence complained of here de- 
pends ona simple point, the court can judge of it in the first instance; and 
there would be neither use nor convenience in sending it to the Master. 

The affidavit could not be read as evidence between the parties to the 
petition. The matter contained in it can be used only as precedent, and 
not as evidence; and a precedent is never verified by affidavit. I shall or- 
der the affidavit to be taken off the file; and the parties, who filed it, must 
pay to the petitioner the costs of it and of the application. 


Hughes v. Biddulph. 
4 Russell, 190. 


December 8, 1827.—A defendant will not be ordered to produce papers containing confidential 
communications between him and his solicitor, or between his country solicitor and town 
solicitor, made in the relation of solicitor and client, during the progress of the suit, or with 
reference to it previous to its commencement. 


THE defendant had admitted in her answer, that she had in her pos- 
session various papers and letters relating to the letters of the suit, but 
submitted, without assigning any specific reasons, that she was not bound 
to produce them. A list of them was set forth in the schedule. The 
Vice Chancellor had made the usual order for their production. 

An affidavit was subsequently made, that many of the papers and letters 
were communications which had passed between her and her country 
solicitor, Mr Douglas, or her town solicitor, Mr Williams, or between Mr 
Douglas and Mr Williams; and upon that affidavit a motion was made to 
discharge so much of the order of the Vice-Chancellor as compelled the. 
production of those communications. Douglas and Williams were not 
only her solicitors, but acted as her agents generally in the management 
of her affairs. 

Mr Temple and Mr Pemberton, for the motion. Confidential com- 
munications between a client and her solicitor ought to be protected. «¢ It 


(a) Ex parte Simpson, 15 Ves. 476. 
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is much to the credit of the defendant,” says Lord Alvanley, 3 Ves. 179, 
<¢ to have stated all this evidence from his confidential letters; otherwise 
I do not know how the plaintiff could have compelled him to produce 
them.”? Cromack v. Heathcote, 2 Brod. and Bing. 4; Gardiner v. Ma- 
son, 4 Bro. C. C. 479; Wright v. Mayer, 6 Ves. 280; Atkyns v. 
Wright, 14 Ves. 211; Evans v. Richard, 1 Swanst. 8. ; 

Mr Sugden and Mr Jacob, contra. It has been determined in the 
house of lords, that a party is bound to produce even a case which has 
been laid before counsel for their opinion. If such a document as that 
must be produced, why should communications between the defendant and 
her solicitor be protected? Douglas and Williams are her agents, as well 
as her solicitors; and they were her agents in the very matters which are 
the subject of the suit. If she wished to raise a question as to the pro- 
duction of any of the papers, she ought to have distinguished those in her 
schedule: not even in her affidavit has she enabled the court to say, what 
the specific documents are, which she claims to have excepted from the 
order. 

The Lorp Cuancexzor stated his opinion to be, that confidential com- 
munications between the defendant and her solicitors, or between the coun- 
try solicitor and the town solicitor, made in their relation of client and 
solicitors, either during the cause, or with reference to it though previous 
to its commencement, ought to be protected; but that all the other papers 
ought to be produced. 


. The order made was as follows:— 

“ His lordship doth order that the defendant, Charlotte Myddleton 
Biddulph, do, within a week after service of the order, leave in the hands 
of her clerk in court in this cause the several letters, and copies of letters, 
and also the notes, documents, and writings, mentioned and set forth in 
the schedule to the two several answers of the said defendant filed in this 
cause, and by her said several answers admitted to be in her possession 
and power, excepting the deeds therein mentioned, and excepting such of 
the said letters, copies of letters, notes, documents, and’ writings, as the 
defendant shall declare upon her oath to have passed between her and 
Robert Archibald Douglas and John Copner Williams, merely in the rela- 
tion of solicitor and client, and to have passed in the progress of this cause, 
and with reference to this cause previously to its being instituted; and ex- 
cepting also such of the said letters, copies of letters, notes, documents, 
and writings, as either the said defendant, or the said R. A. Douglas, 
shall declare upon her or his oath to have passed between them, the said 
R. A. Douglas and J.C. Williams, merely in the relation of country soli- 
citor and town solicitor, and to have passed in the progress of this cause, or 
with reference to this cause previously to its being instituted, such letters, 
copies of letters, notes, documents, and writings, to be particularised and 
verified in such affidavits: and it is ordered that the said defendant be at 
liberty to seal up any part of those letters, which she upon her oath shall 
declare do not relate to any of the matters in question in this cause,” &c. 


4 or 
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June 11, 1830.—A plaintiffis not entitled to the production of a letter, admitted by the defend- 
ant to be in his possession, but which, the defendant states, was written by him to his solicitor, 
and directed the solicitor to take the opinion of counsel upon the question in dispute between 
the parties, 


THE bill was filed for the specific performance of an agreement alleged 
to be contained in a correspondence between the parties. 

The defendant by his answer admitted, that he had in his possession 
divers papers relating to the matters in question, among which were seve- 
ral letters written by him to his solicitor, Mr Jebb. One of these letters, 
he stated, was written in confidence to Mr Jebb as his solicitor, and direct- 
ed him to take the opinion of counsel upon the question in dispute be- 
tween the parties; and he insisted that he was not bound to produce it. 

December 22, 1829.—On the coming in of the answer, the plaintiff 
moved for the production of all the papers which the defendant admitted 
to be in his possession; and the Vice-Chancellor ordered all of them to be 
produced, except the letter stated to have been written in confidence to 
Mr Jebb, and an opinion of counsel. 

June 11, 1830.—The plaintiff now moved before the Lord Chancellor 
for the production of that particular letter. 

Mr Spurrier, in support of the motion, contended, that, upon principle, 
it was impossible to distinguish the production of the instructions given 
by a client to a solicitor to lay a case before counsel from the production 
of the case itself, which the court was in the constant habit of ordering, 
and had ordered in this very suit. At common law the rule was, that no 
communication between a client and his attorney was considered confiden- 
tial and privileged, unless it were made ‘‘ for the purpose of bringing an 
action or suit, or related to a cause or suit existing at the time;” and in the 
late case of Williams v. Mundie, 1 Ryan and Moody, 34, that rule was 
adopted and approved by Lord Tenterden. Mr Spurrier referred also 
to the order made in Hughes v. Biddulph, as recognizing the same rule in 
equity. 

Mr Barber appeared to oppose the motion. (a) 

The Lord Chancellor considered, that, as the letter appeared to have 
been written after a dispute had arisen between the parties, with a view to 
taking the opinion of counsel upon the matter in question; and which 
matter afterwards became the subject of the suit, the production of it could 
not be enforced; and his lordship refused the motion. 


(a) The argument and judgment are given ex relatione Mr Spurrier. 


630 CONDENSED ENGLISH 


Dimes v. Scott. 


A Russell, 195. 


December 7, 1827; April 15, 1828.—A testator gave the residue of his personal estate to trustees, 
directing them to convert it into money, and invest the proceeds in government orreal securi- 
ties, of which they were to stand possessed, upon trust for A. during her life, and, after her 
death, for B. The trustees permitted a share, which the testator had in an Indian loan, bear- 
ing interest at 10J, per cent, to remain for several years on that security, duiing which time they 
paid to A. the interest at 107. per cent, which it yiclded annually; and the loan being after- 
wards paid off, they invested the money in the three per cents, at a time when the funds were 
so low, that the amount of stock purchased was considerably greater, than if the conversion 
had taken place at the end of a year from the testator’s death: Held, 

That the tenant for life was not entitled to the actual interest, which the money yielded, while it 
remained on the Indian security, but only to the dividends of so much three per cent stock as 
would have been purchased with it at the end of a year from the testator’s death; 

That the trustees ought to be charged with the whole of the stock actually purchased, and all 
the sums actually received in respect of the Indian rate of interest; and that they ought to be 
allowed in their discharge, as payments to the tenant for life, not the sums which they had in 
fact paid her, but only a sum equal to what she would have received for dividends, if the 
money had been transferred from the Indian security and invested in the three per cent stock at 
the end ofa year from the testator’s death. 


CAPTAIN Piercy, by his will, dated the 24th of September 1801, be- 
queathed all his ready money, and securities for money, and all other his 
personal estate and effects not thereinbefore specifically disposed of, unto 
John Atkins and John Corderoy, upon trust to convert the same into 
money, and thereout to pay his debts and funeral and testamentary ex- 
penses, and to stand possessed of, and interested in, the residue of the 
money to arise and be produced by his estate and effects, in trust, to place 
out or invest the same in or upon government or real securities, as to his 
trustees should seem meet, and to stand possessed of and interested in the 
money so to be invested or placed out at interest, upon trust, after paying 
certain annuities, to pay the interest, dividends, and annual produce to his 
wife Mary during her life; and, after her decease, to stand possessed of 
the principal, in the events which happened, in trust for Elizabeth Win- 
tersgill, her executors, administrators, and assigns; and he appointed At- 
kins, Corderoy and his wife Mary, executors of his will. 

_The testator died on the 30th of January 1802; and, shortly afterwards 
his widow and Corderoy proved the will. ; 

Part of Captain Piercy’s property, at the time of his death, consisted of 
a sum of 2000/., which, when in Calcutta in 1799, he had invested in a 
fund of the Kast India Company, called the Decennial Loan. That loan 
was irredeemable for ten years from the 1st of January 1800: it bore inter- 
est at the rate of 10/. per cent, payable annually, either in cash at Calcutta or 
by bills drawn upon the directors in London, and payable fifteen months 
after date. The principal was to be repaid at the end of ten years; a power 
however, being reserved to the Company of postponing the payment fit 
one or two years longer, upon paying, during such additional period, in- 
terest at either 10/. per cent or 5/. per cent, according as the payment was 
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wpe made in India or in London. The shares in the loan were transfer- 
able. 

Captain Piercy, before he left India, directed the interest on his portion 
of the loan to be paid to him in London. 

The 2000/., invested in this loan, remained upon that security till 
1813, when the principal was paid off and laid out in the purchase of 
3/. per cent stock. Corderoy, as executor and trustee, had, during all 
this time, received the interest, and paid it over to the widow, who had in- 
termarried with a Mr Scott. 

In June 1820, Elizabeth Wintersgill, and her husband, filed their bill 
against the executors of Corderoy and the widow of the testator for an ac- 
count of his assets. The bill charged, that ‘the testator’s interest in the 
decennial loan ought, as being a beneficial property, to have been sold, or 
otherwise the interest ought to have been invested as principal money for 
the benefit of the testator’s estate; and that Mary Scott and Richard Scott, 
or the personal representatives of Corderoy, ought to be charged with the 
interest received by Corderoy and Mary Scott in respect of the said loan.”? 

At the hearing, the common accounts were directed. The Master in 
his report allowed to the executors of Corderoy the payments of the inter- 
est on the decennial loan, which Corderoy had made to Mrs Scott, the 
tenant for life of the residue. 

The plaintiffs excepted to this part of the report on the ground that 
‘¢Mary Scott, being only tenant for life of the residue, was not entitled to 
be paid the interest upon the subscription of 2000. to the decennial loan, 
to the prejudice of the plaintiff, who was the person entitled to the residue 
immediately after the death of Mary Scott; but that the interest upon the 
said subscription ought, as it became due and Was received by Corderoy, | 
to have been considered and treated by him as part of the general residue 
of the testator’s personal estate, and, as such, laid out and invested, as di- 
rected by the testator’s will, during the life of Mary Scott, and the inter- 
est thereof, when so laid out and invested, paid to her during her life.” 

August 1824.—Mr Barber, in support of the exceptions. The de- 
cisions pronounced, and doctrines laid down by Lord Eldon, in Gibson v, 
Bott, 7 Ves. 89; Howe v. Earl of Dartmouth, 7 Ves. 137; and Fearnes v. 
Young, 9 Ves. 549; establish the rule, that, where a general residue of 
personal property is given to one person for life, with remainder over to 
others, that residue is to be considered as converted into three per cent 
stock as soon as it could have been so converted, and the tenant for life is 
to take, not the actual profit which it has yielded in its unconverted state, 
but the dividends which would have arisen trom it if the conversion had 
taken place. The court, the first momemt its observation was drawn to 
the fact, would not have permitted property to be laid out or to remain 
upon such a security as the decennial loan, where the testator had directed 
the residue to be invested on government securities; ‘¢ but it would imme- 
diately have ordered it to be converted into that which the court deems, 
for the execution of trusts, a government security; and what the court 
will decree, it expects from trustees and executors, 7 Ves. 150, In Fearns 
v. Young, part of the residue had, under the articles of partnership into 
which the testator had entered, been continued to be employed, for some 
time after his death, as capital in the trade in which he had been concerned ; 
and during that period it had yielded a profit considerably greater than the 
common rate of interest. ‘The tenant for life claimed the profit as part of 
her income; but the Lord Chancellor held, that she was entitled only to 


632 CONDENSED ENGLISH 


{Dimes v. Scott.] 


interest at a given rate, and not to the profits actually made. The present 
case is similar in its circumstances, and comes clearly within the principle 
‘on which that case was decided. For the purpose of ascertaining the rights 
of the tenant for life, the decennial stock must be considered as converted 
into three per cent stock at or shortly after the death of the testator; and 
the tenant for life can take only the dividends, which such three per cent 
stock would have yielded. The extraordinary profit beyond that amount, 
which was actually produced by the investment in the decennial loan, is 
analogous to the profits of the trade in Fearns v. Young, and must be dealt 
with in the same way. It was a transient and perishable advantage, of 
which only so much goes to the tenant for life as the money would have 
produced, if it had been laid out according to the direction of the testator; 
the other part must be added to the general residue. 
Mr Pemberton, contra. The executor, finding a portion of the testa- 
tor’s property laid out in a profitable investment, suffered it to remain, 
and paid to the tenant for life the interest actually produced. The legatee 
in remainder might have called for the conversion of the fund; but, she 
not having done so, and the fund having actually yielded a certain yearly 
interest, the tenant for life was entitled to have that interest paid to her. 
The present case has no resemblance to any of the authorities which have 
een cited: leaseholds and long annuities are a perishing fund; they are 
yearly diminishing in value: every annual payment consists partly of what 
is truly a payment of interest, and partly also of what is a repayment of 
capital. _ Here the principal was not sustaining any diminution. 

Even if it had been the duty of the executors to have sold the decennial 
stock, and invested the money in the three per cents, it does not follow 
that the executors should be made answerable for not doing so. There is 
no case in which executors have been held answerable for not making that 
conversion, which the court, if the administration of the assets had been 
thrown on it, would have directed to be made. ‘<I will not state,’’ says 
Lord Eldon, 7 Ves. 150, *¢ what the court would do, when executors had 
not made these conversions. ‘That depends upon many circumstances.”’ 


Alugust 19.—Lord Girrorp, Master of the Rots. One principle 
of the court is, that, where a testator gives a residue to a person for life, 
with remainders over, property comprised in that residue, being of a 
perishable nature, so that the corpus is becoming of less value from year 
to year, must be converted. Another principle is, that, if the residue 
comprises property of a reversionary nature, that too must be converted. 
The one rule protects the remainder-man; the other protects the tenant 
for life. But this is the first case, where the corpus, remaining imperish- 
able, has produced, for a limited time, a larger interest than it would have 
yielded, had it been laid out in England. Here the principal was secure; 
but it was lent out ina foreign country at a higher rate of interest than 
could have been obtained at home. The question is, should the excess of 
interest thus obtained be applied to increase the corpus of the fund? 

By the terms of the decennial loan the securities are transferable, so 
that it was competent to the executors at any time to have converted it 
into money. At first I was struck with the difficulty and harshness of 
compelling executors, who find property of their testator lent out at a 
higher rate of interest than could be gotten here, to invest it in the three 
percents. But, on looking at the cases of Fearns v. Young and Howe », 
Lord Dartmouth, and the strong language used by the Lord Chancellor in 
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deciding them, 1 think myself bound, though the present case is a very 
hard one, to apply to it the rule which he has laid down. I must say, 
that these payments to the tenant for life were an improper application of 
the trust moneys. 

It was argued, that, whatever might have been the rule if the legatee 
in remainder had applied immediately; what the executors had done could 
not be considered as a breach of trust, which ought to affect them at this 
distance of time. But the language of this will is imperative. The exe- 
cutors are expressly directed to convert the personal estate into money, 
which they are to invest in government or real securities. It is not left 
to their discretion how they are to act. There is a positive injunction 
given to them to realize the property. It was the duty of the executors to 
have sold this debt due from the East India Company, and to have in- 
vested the money in the three per cents; then the tenant for life would 
have received only the dividends which the stock so purchased would 
have produced; and I must, therefore, disallow (though reluctantly) these 
payments to her, so far as they exceeded the dividends on that amount of 
three per cent stock. 


The order made was as follows :—<‘‘ His lordship held the plaintiff’s 
said exception to be good and sufficient, and doth therefore order the 


same to stand and be allowed: and his lordship doth order that the said 


Master do review his said report, as to the said decennial loan. And his 
lordship doth declare, that the testator John Wintersgill Piercy’s sub- 
scription of 2000/. to the decennial loan, raised at Calcutta, ought to have 
been sold upon the decease of the testator: and it is ordered that it be re- 
ferred to the said Master to inquire what sum the said 2000/., subscribed 
by the testator to the decennial loan, would have sold for, one year after 
the testator’s death, and what sum of bank 3/. per cent annuities the 
money, which the said Master shall find the said 2000/. subscribed to the 
said decennial loan would have sold for, would have purchased, if the 
same had been sold by John Corderoy, the executor of the said testator, 
one year after the said testator’s death: and it is ordered that the said 
Master do inquire, how much would have arisen from dividends of such 
bank 3/. per cent annuities, in case the same had been purchased as afore- 
said, to the time the said testator’s subscription to the said decennial loan 
was paid off: and his lordship doth declare, that the defendants, Thomas 
James, John Stanbank, and William Green, the executors of John Ceorde- 
roy, the executor of the testator, are entitled to be allowed such sum as 
the Master shall find would have arisen from dividends of the said bank 
3. per cent annuities, as payments on account.” 


In fact, the 2000/., when paid off by the East India Company in 1813, 
had been invested in the purchase of 3375/. 10s. 6d. three per cent stock, 
which exceeded by 826/. 17s. 1d. the sum which would have been pro- 
duced, if the conversion had been made at the end of a year from the tes- 
tator’s death. The defendants, therefore, insisted before the Master, that, 
inasmuch as the order of the Master of the Rolls had declared that the 
subscription to the decennial loan ought to have been sold one year after 
the decease of the testator, they ought to be charged, in their account of 
the moneys come to the hands of Corderoy, only with the stock, and the 
dividends on the stock, which would have been produced, if the conver- 
sion had been then made. The Master was of opinion, that, under the 
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terms of the order of the 19th of August, it was not open to him to vary 
the sums with which he had charged them in his former report; and he 
certified, that the testator’s subscription in the decennial loan, if it had 
been sold on the 31st of January 1803, and the proceeds had been invest- 
ed in the 3/. per cents, would have produced 2548/. 13s. 5d. stock, 
which, down to April 1813 (when the subscription was actually sold and 
the money invested) would have yielded dividends amounting in all to 
7641. 11s. 8d. The Master, therefore, allowed to the executors of Corde- 
roy this sum of 7647. 11s. 8d.,and deducted, from what he had before 
allowed them, 1800/., which was the amount of the interest on the decen- 
nial loan, which had become due after the death of the testator, and been 
paid to the widow. 

The representatives of Corderoy then presented a petition of appeal 
from the order of the 19th of August 1824, praying a declaration, that, in 
taking the accounts of the assets of the testator, they ought to be charged 
with such sums only, in respect of the subscription to the decennial loan, 
as it would have sold for. at the end of a year from the testator’s death, 
and as would have accrued for dividends on the amount of 3/. per cent 
stock, which the money, arising from the sale, if immediately invested, 
would have produced. 

December 7, 1827.—Mr Sugden and Mr Pemberton, for the appellant. 
The plaintiffs may either adopt what the executors have done, or may re- 
pudiate it: they may either take the result of the actual conversion of the 
stock, or insist on treating the fund as converted at the end of a year from 
the testator’s death. But they cannot adopt the transaction in one part 
and for one purpose, and reject it in another part and for another purpose: 
the adoption or rejection must be of the entire transaction. If the plaintiffs 
adopt the actual conversion, what claim can they have against the execu- 
tors? If, on the other hand, they reject it, and choose to treat the pro- 
perty as converted in January 1803, the executors are entitled to have 
whatever benefit resulted from their actual conduct applied in satisfaction 
of the liability thus thrown upon them. Had the conversion been made 
in January 1803, the plaintiff would have had 2548/. of 3/. per cent stock; 
the executors, by delaying the conversion, have purchased 3375/. of stock. 
If this delay be made the ground for throwing a heavy burden on the 
executors, must not the excess of 3375/. stock above 2548/., together with 
the dividends on that excess, be first applied to indemnify them against 
the consequences of the alleged misconduct which produced such an ad- 
dition to the fund? It is inconsistent to say, ‘we shall treat you, as if 
the money had, in 1803, been called in from the Indian security and laid 
out in stock; and we shall charge you, at the same time, not with the 
dividends on that stock, but with the interest yielded by the Indian se- 
curity.” 

Mr Horne and Mr Barber, contra. We do not seek to charge the 
trustees for breach of duty, in not converting the testator’s property in 
due time. We charge them only with what they have actually received; 
and the sole question is, as to the propriety of certain payments which 
they have made; the disputed items of discharge have nothing to do with 
any of the items of charge. The order of the Master of the Rolls has 
ascertained that the executors have made some payments improperly; 
what right can they thereby acquire to apply part of the trust fund in in- 
demnifying themselves against these improper payments? The principle 
of this appeal is, not that they were right in paying the 2007. a year to 
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the tenant for life, but that, having made the payments wrongfully, they 
should be allowed to indemnify themselves out of the accidental profit 
which accrued to the trust fund by reason of the delay which took place 
in the conversion of the assets. A trustee or executor can derive no benefit 
from his own laches or misconduct: every profit which accrues to the 
fund, accrues for the benefit of the cestuis que trust; and the rights of the 
tenant for life cannot be diminished nor increased by the misconduct of 
the trustee. How can the tenant for life of a residue, which the testator 
has directed to be converted into money, and invested in government or 
real securities, become entitled, as against the remainder-man, to a larger 
interest in the property, because the trustee has neglected hisduty? If 
the tenant for life was entitled only to the dividends of so much 31. per 
cent stock, as the money laid out in the decennial loan would have pur- 
chased, there can be no pretext for saying, that the trustee ought to be 
allowed the sums which he has paid to her beyond the amount of the divi- 
dends on that stock; and how can he be permitted to retain out of the 
corpus of the trust fund, even though the fund has derived an accidental 
increase from his negligence, payments which he has made by mistake and 
in his own wrong? 


The Lorp CuanceLttor. The case made by the appeal is, that the 
plaintiffs seek to charge the executor for a neglect of duty; that supposing 
him to have been negligent, he is bound to indemnify the remainder-man 
against the loss, but that, in consequence of his alleged negligence, the 
trust fund has increased in value; and though the executor would not be 
entitled to any advantage from such an increase of the fund, yet that, to 
the extent of that increase, he would be entitled to indemnify himself for 
the liability which the suit seeks to throw upon him. 

The plaintiffs present the case to the court in a very different light. 
They say that the 10/. per cent interest on the decennial loan was actually 
received by the executor; that he is chargeable with all the sums which he 
has received; and that, on the other hand, he is entitled to be allowed in 
his discharge only such sums as he paid away properly. The question 
therefore is, whether there is a fixed rule in this court, which defines the 
amount of the payments which ought to have been made to the tenant for 
life, and whether that rule be such as the plaintiffs allege? When a resi- 
due is given, as in this will, and a part of it has not been actually con- 
verted, are you to consider what the effect would have been, if the fund 
had been converted? and is the executor to be allowed, in respect of pay- 
ments to the tenant for life, not the actual income yielded by the property, 
and paid by him to her, but only such sums as she would have been en- 
titled to receive, if the conversion had taken place in due time? Here, if 
the fund had been converted, the tenant for life would have received only 
the dividends of so much 3/. per cent stock as would have been purchased 
with the proceeds of the testator’s share in the decennial loan: the execu- 
tor has, in truth, paid to her a much larger sum, out of increased profits 
which were produced by allowing the money to remain in an Indian in- 
vestment. He has made these payments, it is said, in hisown wrong, and 
cannot be allowed them in his discharge; though, on the other hand, he 
must be charged with all the sums which he actually received. In that 
view of the matter, the judgment of the Master of the Rolls would be 
right; and my present impression is, that I must affirm it. I shall, how- 
ever, take time to consider, whether, in such a case, when the fund has 
not been actually converted, and has in consequence of that circumstance 
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yielded a larger annual income, the executor is to be charged with all the 
sums actually received by him, while the allowances to him, in respect of 
payments to the tenant for life, are to be measured by the consideration of 
what she would have received, if the conversion had taken place within a 
year after the testator’s death. 


April 15, 1828.—The Lorp Cuancettor. This testator left his pro- 
perty to trustees, who were directed to convert it into money, and to in- 
vest the proceeds in government or real securities; and he gave the interest 
of the money so to be invested to his widow for life, with remainder to 
the lady who is one of the present plaintiffs. Part of his property con- 
sisted of a sum which he had subscribed to what is called the decennial 
loan. The trustees did not convert his share of this loan into money; but, 
suffering it to remain as they found it, paid the interest, which was 104. 
per cent, to the tenant for life. Was that a proper performance of their 
duty? 

The directions of the will were most distinct; and, according to the 
case of Howe v. Lord Dartmouth, 7 Ves. 137, and the principles of this 
court, it was the duty of the trustees to have sold the property within the 
usual period after the testator’s death. If they neglected to sell it, still, so 
far as regarded the tenant for life, the property was to be considered as if 
it had been duly converted. Had the conversion taken place, and the 
proceeds been invested in that which is considered in this court as the fit 
and proper security, namely 3/. per cent stock, the tenant for life would 
not have been entitled to more than the interest which would have resulted 
from such stock. The executor is therefore chargeable with the difference 
between the interest which the fund, if so converted, would have yielded, 
and the 102. per cent which was actually produced by the fund, and was 
paid over by him to the tenant for life. 

It is said, that, if the subscription to the decennial loan had been sold, 
and the produce invested in stock at the end of a year from the testator’s 
death, the sale would have been much less advantageous to the estate than 
the course which has been actually followed; and that, if the executor is 
to be charged for not having made the conversion at the proper time, he 
ought, on the other hand, to have the benefit of the advantage which has 
accrued from his course of conduct. The answer is this: with respect to 
the principal sum, at whatever period the subscription to the decennial 
loan was sold, the estate must have the whole amount of the stock that 
was bought; and if it was sold at a later period than the rules of the court 
require, the executor is not entitled to any accidental advantage thence 
arising. As to the payments to the tenant for life, the executors are en- 
titled to have credit only for the sums I have adverted to, namely, the 
dividends on so much 3/. per cent stock as would have been purchased 
with the proceeds of the subscription to the decennial loan, if the conver- 
sion had taken place at the proper time. On the other hand, he is charge- 
able with the whole of the difference between the amount of those dividends 
and the amount of the sums which have been received in respect of inter- 
est on the money which was continued in the decennial loan. I think, 
therefore, that the judgment of the Master of the Rolls must be affirmed. 


_ Mr Sugden submitted that the tenant for life was entitled to the actual 
interest produced by the investment in the decennial loan till the time 
when it was the duty of the executors to have converted it, namely, till 
the end of the first year from the testator’s death, and therefore ‘that the 
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executors ought to be allowed, in their accounts, the extra interest received 
in respect to that year. 

Mr Horne admitted that, according to the principle of Angerstein v. 
Martin, 1 Turn. and Russ. 232, and Hewitt v. Morris, 1 Turn. and Russ. 
241, the tenant for life was entitled to the income of the residue, not 
merely from the end of the first year after the testator’s death, but from 
the time of his death. The income, however, during the first year was to 
be measured in the same way as during any subsequent year, and could 
therefore amount only, so far as the share in the decennial loan was con- 
cerned, to the dividends on the 32. per cent stock, which, at the end of a 
year from the testator’s death, might have been purchased with the pro- 
ceeds of that share. 


The Lorp Cuancettor. During the first year after the testator’s 
death the tenant for life is entitled, not to the interest on the decennial 
loan, but to the dividends on so much 3/. per cent stock as would have 
been produced by the conversion of the property at the end of that year. 


Nevinson v. Stables. 


4 Russell, 210. 


June 13, 1825; December 11, 1827.—Petition of re-hearing dismissed, because it suggested, as 
the grounds of re-hearing, facts not alleged in the pleadings. 

In a suit instituted for the administration of the assets of a testator, who in his will described 
himself as “of Halifax in Nova Scotia,” certain lapsed shares of the residue were, at the 
hearing, on further directions, ordered to be distributed according to the statute of distribu- 
tions, there being no suggestion in the record that the administration ought not to be accord- 
ing to the law of England: afterwards, a petition of re-hearing was presented, stating, that the 
testator died domiciled in Nova Scotia, and praying, that the distribution might be according 
to the law of that country: but the petition was dismissed. 


GEORGE BRINLEY made his will, dated in November 1798, in 
which he described himself as “ of Halifax, in the province of Nova Sco- 
tia, commissary-general and store-keeper general;’’ and by it he gave the 
residue of his property to his three sons. Of these, two died in his life- 
time. He himself died in 1809, leaving a widow, with a sonand daughter, 
him surviving, The principal part of his property consisted of stock in 
the English funds; and his will was proved in the prerogative court of 
Canterbury. ‘ 

The bill was filed by the daughter Mary and her husband, praying, 
among other things, a declaration that two third parts of the clear residue 
of the testator’s estate was undisposed of, and ought to be distributed ac- 
cording to the statute of distributions, and that the plaintiffs were entitled 
to one third of such clear residue. ; 

William Birch Brinley, the only son of the testator who survived him, 
died without putting in his answer; and the suit was revived against his 
widow and personal representative Joanna Brinley. she Sead 

In August 1814 a decree was made, directing accounts and inquiries. 

On the lst of March 1824, the case was heard on further directions; 
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when a decree was made, declaring that Joanna Brinley, as the representa- 
tive of the son, and the defendant Belcher, as the personal representative 
of the testator’s widow, and the plaintiffs, were entitled each to one third 
of that portion of the residue which had lapsed by the death of two of the 
residuary legatees. 

Joanna Brinley now presented a petition, which purported to be a peti- 
tion of rehearing. It stated that George Brinley, at the time of his death, 
and for forty years previously, had resided in America, and was domiciled 
in Nova Scotia; that the residue of his personal estate and effects, undis- 
posed of, ought therefore to be distributed according to the law of Nova 
Scotia; and that, by the law and usages of Nova Scotia, the course and 
order of distribution, after giving to the widow one third part of the re- 
sidue of the estate of an intestate, gives the remaining two thirds amongst 
the children, not in equal, but in unequal, shares, the eldest or only son 
taking a double share, where there are more children than one. It prayed 
that so much of the decree as contained the above-mentioned declaration 
might be reversed, and that it might be declared, that the personal estate 
of George Brinley, not disposed of, was divisible according to the law of 
Nova Scotia, and that the petitioner, as the personal representative of the 
only son of the testator who survived him, was entitled to two thirds of 
the lapsed shares of the residue. 

Sir Giffin Wilson, Mr Roupell, and Mr Uniacke, for the petition. 

The testator having described himself in his will as ‘‘of Halifax, in 
Nova Scotia,” and the rule being that the distribution of the property of 
intestates must be according to the law of the place in which they are 
domiciled at the time of their death, the court ought not to have assumed 
that the distribution of George Brinley’s estate was to be made according 
to the English statute, but ought to have directed an inquiry, in order to 
ascertain the place of his domicile, and the course of distribution which is 
established there. It will now do what it ought to have done at an earlier 
stage of the cause. At all events, facts are stated in this petition, which 
are not contradicted; and if these facts are true, the decree, which has been 
made, will work great injustice. The court cannot disregard rights thus 
clearly placed before its view. 

Mr Horne and Mr Belt, contra. This petition, considered as a petition 
of rehearing (which it professes to be), is wholly irregular; for it seeks to 
vary a decree upon the ground of certain allegations, which are not to be 
found in the pleadings. On a rehearing, those allegations must be disre- 
garded; for the court can rehear a decree only on the same pleadings and 
state of facts, on which the decree, so to be reheard, was made. The 
decree, now impeached, proceeds on the Master’s report, in which he finds 
that certain persons are entitled to certain portions of the residue, accord- 
ing to the statute of distributions. The bill prays expressly that the re- 
sidue may be divided according to that statute; and there is no suggestion 
in any of the answers that a different law of distribution should prevail. 
The circumstance, that a testator, who dies in 1809, describes himself, in 
a will made eleven years before, as ‘‘of Halifax, in Nova Scotia,” is 
utterly unimportant. If, therefore, the cause were reheard a thousand 
times, the court could make no other decree than that which it has already 
made; for a decree, containing any declaration of right different from that 
already made, would not be according to the pleadings, and would he 
tainted with manifest error. 


If a party desires to impeach a decree on the ground of facts not appear- 
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ing on the pleadings, he can do s0 only by a bill of review or a bill in the 
nature of a bill of review; such a bill he cannot file without leave obtained 
from the court; and that leave is never given, unless he satisfies the court, 
not only of the materiality of the new facts which he desires to introduce 
into the cause, but that he could not with reasonable diligence have availed 
himself of them before the decree was made. If the petitioner is in a condi- 
tion to take this course, let her present a petition for leave to file a bill of 
review, or a bill in the nature of a bill of review; if she is not in a condition 
to do so, she can blame only her own negligence and that of her agents(a). 


Lorp Girrorp, Master of the Roxrs. Neither in the bill, nor in the 
answers, nor in the Master’s report, do I find any suggestion that George 
Brinley was domiciled in Nova Scotia, or that the law of England was 
not applicable to the distribution of his property. The words, by which 
he describes himself in the beginning of his will, do not constitute a 
ground on which I can proceed. On this rehearing I must pronounce, 
that I cannot alter the decree. 

The petition was dismissed with costs. 


Joanna Brinley appealed. 


The Lorp Cuancettor. The bill sets forth the will, in which the tes- 
tator is described as of Halifax, in Nova Scotia, but does not state that he 
was domiciled there: consistently with the allegations of the bill, he might 
_ have been domiciled either there or in England. The prayer is, that a 
part of his property may be distributed according to the statute of distri- 
butions. Upon the whole, therefore, the effect of the bill is to represent 
him as having been domiciled here. 

If the fact was not so, it was competent to the defendant to have set the 
matter right by stating in the record that he was domiciled at Halifax; but 
no such case was raised by the answer, or made at the hearing. The Master 
makes his report, and the cause is heard in further directions; and still there 
is no suggestion of the alleged facts upon which this petition proceeds. 

Under these circumstances, the cause having been finally disposed of in 
a manner consistent with all that appeared in the pleadings or in evidence, 
the party cannot now be let in to make a new case. 


Wright v. Ward. 


4 Russell, 215. 


/ 


December 14, 1827.—A testator having bequeathed a legacy to trustees on trust, to invest it on 
government or good security, and to pay the interest to a woman for life, and, after her death, 
to distribute the principal among certain persons; the executors and the trustees agreed that a 
bond-debt of equal amount, which was due to the testator, should be appropriated to the pay- 
ment of the legacy, and communicated this arrangement to the obligor of the bond, who, for 
many years, paid the interest to the tenant for life, with the privity of the trustees; afterwards 


(a) See Young v. Keighly, 16 Ves. 348, and 15 Ves, 657. Hicks v. Conyers, 7 Vin. 398, pl. 
16. Ludlow v. Macartney, 4 Vin. 409, pl. 18. 
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the surviving trustee of the legacy gave notice to the debtor not to pay the money to the ex- 
ecutors, who, on the other hand, commenced an action upon the bond; the debtor having 
filed a bill of interpleader, the executors demurred; but the demurrer was overruled. 


THE bill was filed by William Wright, the executor of the deceased 
obligor in a bond. It alleged that William Wright, deceased, executed to 
Joseph Ward a bond for securing the sum of 500/., with interest; that 
Joseph Ward, by his last will, bearing date on the 13th of June 1811, he- 
queathed unto Robert Chapman and Richard Bird the sum of 5C0/., upon 
trust to place out the same upon government or other good security, and 
to pay the interest thence arising unto his wife Jane during her life, and, 
after her decease, upon trust to pay and dispose of such 500/. in the man- 
ner therein mentioned, and he appointed William Ward and Robert Ward 
to be his executors; that Joseph Ward’s will, soon after his death, and 
upwards of fourteen years ago, was duly proved by his executors; that 
afterwards William Wright died, having appointed the plaintiff his execu- 
tor; that all interest on the bond was duly paid up to the time of the death 
of Joseph Ward; that, after Joseph Ward’s death, it was represented and 
stated to the testator, William Wright, by Joseph Ward’s executors, and 
by Robert Chapman and Richard Bird, that they had arranged and agreed 
to appropriate the 500/., secured by the bond, as and for the aforesaid legacy 
of 500/., or to that effect; that, in consequence of such communication, 
and with the privity and approbation of Robert Chapman, while he lived, 
and with the privity and approbation, both before and after his death, of 
Richard Bird, and of Joseph Ward’s executors, the interest, which from 
time to time after Joseph Ward’s death, accrued due upon the bond, was 
by William Wright, in his lifetime, and, after his death, by the plaintiff, 
paid to Jane Ward, up to the month of April 1826; that from that time 
the interest was due, but the plaintiff was and ever had been ready and 
willing to pay such interest to Jane Ward, or in any other proper manner, 
and also to pay the sum of 5007. in any proper manner, consistent with the 
plaintiff’s safety; that Robert Chapman had been some time dead; that 
Robert Ward claimed to be beneficially interested in the legacy of 500/. 
in reversion expectant upon Jane Ward’s death; that Robert Ward the 
younger, and John Ward, a son of William Ward, as well as several chil- 
dren of Robert Ward, claimed reversionary beneficial interests in the 5001, 
and that William Ward and Robert Ward had lately called upon the plain- 
tiff to pay to them the principal sum of 500/. secured by the bond; that 
Richard Bird, on the contrary, alleging the same to have been well and 
conclusively appropiated to and in satisfaction of the legacy of 500/., had 
given the plaintiff notice not to pay the 500/. secured by the bond to the 
executors or either of them; that the executors had commenced an action 
upon the bond against the plaintiff; and that the plaintiff did not know to 
whom he could with safety pay the bond, except under the decree of a 
court of equity. 

_ The prayer was, that the defendants might interplead, and that the ac- 
tion on the bond might be restrained. 

Upon an ex parte application, supported by the usual affidavit, the money 
had been paid into court, and the injunction had issued. 

Afterwards, the executors, Robert Ward and William Ward, filed 
general demurrer for want of equity; and that demurrer was ATE by 
the Vice-Chancellor. . # 

The plaintiff appealed. 


‘ 
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_ Mr Heald and Mr Knight, in support of the appeal. A clear case of 
interpleader is stated on this record. The executors of the obligee have a 
right to sue at law: and the legatees, or their trustees, havea right to pro- 
eeed in equity; for the executors and trustees have by their own acts ap- 
propriated this bond to the payment of the legacy, and have given notice 
of that appropriation to the debtor; and he has, for upwards of fourteen 
years, paid the interest to the tenant for life. There has been what is tan- 
tamount to an assignment of the debt upon trust to satisfy the legacy; and 
whatever claim the trustees or legatees might have on the general assets 
of the testator, if the bond were to prove insufficient for the payment of 
their demand, they have a right, as between themselves and the executors, 
to have this bond-debt applied according to the appropriation of it, which 
has been so long recognized. Though the obligee is not, in express terms, 
averred to have been an active party in the arrangement which was enter- 
ed into, yet notice of it was given to him, and he has acted under it. 
Whatever may be requisite at law, in equity it is not necessary that the 
debtor should be a party to a contract for the assignment of hisdebt. <¢ It 
has been decided in bankruptey,”’ says Lord Eldon in Ex parte South, 
3 Swanst. 393, «that, if a creditor gives an order on his debtor to pay a 
sum in discharge of his debt, and that order is shown to the debtor, it 
binds him; on the other hand, this doctrine has been brought into doubt 
by some decisions in the courts of law, which require that the party receiy- 
ing the order should in some way enter into acontract. (Israel v. Douglas, 
1H. Bl. 239; Tatlock v. Harris, 3 T. R. 180.) That has been the course 
of their decisions, but is certainly not the doctrine of this court.” If, 
after the past dealing between the parties, and the notice received from 
Bird, Wright were to pay the money to the executors, and they were to 
become insolvent, might not the legatees or their trustees file a bill against 
him in this court to compel him to pay the money over again? ‘The exe- 
cutors have so acted, as to give toa third party a title or colour of title 
against the debtor; and the collision of the title of the executors with the title 
or apparent title thus created by their act gives the debtor a right to be pro- 
tected by injunction against their legal remedies. Even if the defendant 
would be safe in paying the debt, when recovered by law, why should he 
be subjected to the expense of an action, when he is ready to pay his 
money to the person entitled to it? 

The following cases were cited: Row v. Dawson, 1 Ves. Sen. 332; The 
Duke of Bolton v. Williams, 4 Bro. C. C. 297; Angell v. Hadden, 15 
Ves. 244, 16 Ves. 202; Morgan v. Marsack, 2 Mer. 107; East India 
Company v. Edwards, 18 Ves. 376; Warington v. Wheatstone, Jacob, 202, 

Mr Sugden and Mr Norton, forthe demurrer. In all the cases of inter- 
pleader which have,been referred to, there was an actual assignment. Here 
it is not pretended that there has been any assignment; nor is any deal- 
ing stated, to which an equivalent operation can be ascribed. The aver- 
ment is merely, that the executors of the testator and the trustees of the 
legacy represented to the debtor that they had arranged and agreed to ap- 
propriate the bond debt in payment of the legacy. The plaintiff does not 
venture to assert, that any such appropriation was actually made. In fact, 
it was impossible that such an appropriation could be made; for the parties 
to this supposed transaction were not competent to enter into any valid 
arrangement. ‘The trust, which the will imposed on the trustees, was to 
lay out the 500/. on government or good security: to permit it to remain 
on mere personal security, was a breach of trust; and even if we were to 
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suppose the tenant for life to have acquiesced in what was done, her ac- 
quiescence could not bind the infants who have interests in remainder. 
That which has been done could not be an appropriation, because there 
has been nothing done which would bind all parties. Here the cestwis 
que trust, if the obligee of the bond were to become insolvent, might file 
their bill against their own trustees and the executors, and might compel 
them to replace the money. Even therefore, if the arrangement stated in 
the bill were to have any efficacy, it could not give the plaintiff a right to 
control the executors in their legal remedies for the recovery of the debt. 
Their duty, in any way of stating the case, is, to obtain payment of the 
money, in order that it may be invested according to the directions of the 
will, so as to give effect to the supposed appropriation. If any such appro- 
priation has been made, it must be presumed, that the executors are proceed- 
ing to enforce payment, with a view to make that appropriation complete. 
The debtor is not to convert himself into a trustee for the person benefici- 
ally interested in the legacy. His duty is, to pay to those in whom the tes- 
tator has reposed confidence; and against them there is not, in the present 
case, the slightest imputation of insolvency, or any suggestion that they mean 
to misapply the money. The whole system of the administration of assets 
will be disturbed, if a debtor may thus come into a court of equity to prevent 
executors from enforcing payment of a debt due to the estate which they 
represent, on the suggestion that the executors are trustees for third parties. 

It is not enough to say that Bird, the trustee, might file a bill against 
the executors and the obligor to have the money applied according to the 
arrangement which is stated. No such bill has been filed, and the debtor 
may pay with safety to those who have the legal right. Supposing him 
to pay the money to the executors, could the trustee compel him in a court 
of equity to pay it over again? Unless the trustee could do so, there is 
no pretext for representing that the transactions, stated in this record, 
constitute a case of interpleader. 


The Lorp Cuancettor. The only question is, whether, according 
to the facts stated in the bill, the surviving trustee of the legacy could file 
and sustain a bill against the obligor of the bond; and my opinion is, that 
the facts alleged would be sufficient for that purpose. 

A legacy of 500/. was left to two trustees, for the benefit of certain per- 
sons; and there being a debt of exactly that amount, which the executors 
had a right to claim from the obligor of a bond, an arrangement was en- 
tered into between the trustees and executors, by which it was agreed be- 
tween them, that this debt should be appropriated to the discharge of the 
legacy. The trustees and executors then go to the obligor of the bond, 
and represent to him, that they have entered into this agreement; and, 
after the communication thus made, he, in the first instance, and then his 
executor, for a series of years, adopt the arrangement; paying the in- 
terest, from time to time, not to the executors, but to the cestui gue trust, 
with the consent, privity, and approbation both of the executors and of 
the trustees. Looking at such a transaction as this, it is impossible to say 
that there is no ground for the trustees to file and sustain a bill against the ~ 
obligor; and if they could sustain such a bill, this bill of interpleader must 
be allowed. 

_ Nothing turns on the circumstance, that there was not any formal as- 
signment or appropriation in writing. Ifthe creditor enters into such an 
arrangement as is stated here, and acts upon it, the assignment is complete 
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in equity; and as to the question between the trustee and the cestui que 
frust, it has no substantial bearing on the question. The trustee is, at all 
events, to have this money in discharge of the legacy. 

Order of the Vice-Chancellor reversed, and the demurrer over-ruled. 


The Attorney-General v. The Corporation of Warwick. 
4 Russell, 222. 


December 21, 1827.—The question being, whether the appointment of a 
curate belonged to the vicar of the parish or to a corporation, entries in old 
books of the corporation were not received as evidence against the vicar, 
to show that the corporation had from time to time appointed the curate. 


In the Matter of Bruce. 


4 Russell, 223. 


December 22, 1827.—A petition presented by the bankrupt in person, 
and which he appears in person to support, is not within the order of the 
i2th of August 1809. 


Between the King of Spain, Don Francisco Tacon, and Don 
Mateo De La Serna, plaintiffs; and Don Justo De Machado 
and others, defendants. 


4 Russell, 225. 


June, Dec. 17, 22, 1827.—If, of several plaintiffs, some have an interest in the matter of the suit 
and others have no interest iin it, but are merely the agents of their co-plaintiffs, a general 
demurrer to the whole bill is a good defence. 

@ An instrument, executed by foreigners in a foreign country, must, on a demurrer, be construed 
according to the obvious import of its terms, unless there are allegations in the bill that, ac 
cording to the law of the country in which it was executed, the true construction of it ig 
different. ‘ 

THE bill was filed by the king of Spain and two persons of the name 

; of Tacon and De la Serna, described as residing in London. After set- 

ting forth certain stipulations of treaties, by which France became bound 

* to transfer a specified amount of French rentes to such person as the king 

of Spain should appoint, for the purpose of being applied to the satisfac- 

tion of debts due from France to individual Spanish subjects, it stated that 
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the French government, in pursuance of those treaties, had inscribed a 
considerable amount of rendes in the name of Machado, as the agent nom- 
inated by the king of Spain; and that, upon the breaking out of a civil war 
in Spain, Machado sold the rendes, and went with the money to England, 
where he had deposited part of it in the hands of Messrs Hullett, Brothers, 
and Co. ‘The prayer was, that an account might be taken of the money 
so deposited with Hullett, Brothers, and Co., and that it might be paid into 
court or to Tacon and De la Serna. 

To connect Tacon and De la Serna with the suit, the bill stated, that the 
king of Spain had appointed two boards—one, the board of examination 
and liquidation, and the other the board of appeal—who were to adjudi- 
cate on the rights of persons claiming to be entitled, under the treaties, to 
a share of the moneys furnished by France; and then it set forth a docu- 
ment, dated on the 11th of July 1825, and alleged to be duly executed ac- 
cording to the formalities required by the law of Spain. By this instru- 
ment, the president and members of the board of examination and liquida- 
tion, after reciting a decree of his catholic majesty, dated on the 4th of July 
1825, by which he directed the board to give such powers and instructions 
as were thereinafter contained, ‘did, by virtue thereof, and of the ample 
powers and authorities possessed by the said board for performing and ex- 
ecuting all matters and things annexed to its commission, with the inci- 
dents thereof, and for recovering and securing at its disposition, as the 
representative of the creditors, the funds assigned to them by the said 
treaties, give and grant full power and authority, and without any limita- 
tion, general and special, so far as by law might be requisite and necessary, 
unto Don Francisco Tacon and Don Mateo de la Serna, as such commiss- 
ioners as aforesaid, jointly and severally, for and in the name of the said 
royal board, and representing its rights and actions, and those of the presi- 
dent and members thereof, as the representatives of the general body of 
creditors whereof the liquidation is confided to them, &c., toask, demand, 
recover, and receive all and every such funds belonging to the claimants 
as should or might be in the kingdom of England, in the hands, custody, 
or possession of the government thereof, corporations, establishments, 
public or private companies, or other persons, &c., but more especially 
those then being, or which ought to be, in the hands, custody, or possession 
of Don Justo Jose de Machado, belonging to the said creditors by virtue 
of the treaties—each of them the said Tacon and De la Serna proceeding, 
in respect of the said claims, conformably to such instructions as should be 
communicated to them by the said royal board; and, on recovery of the 
funds under and by virtue of such claims, to deposit the same in the bank 
of England, to be at the disposal of the board as the representative of the 
' said creditors, and in order to the payment of their claims; and for all 
sums by them so recovered and received, to give and grant all necessary 
receipts, releases, &c.: and they did thereby further authorise and em- 
power the said attorneys and commissioners, if need or occasion should be, 
to resort to and have recourse to judicial measures according to the laws of 
this country, by appearing either personally or through the medium of 
one or more attorney or attorneys, whom they were at liberty to nominate, 
substitute, and support, as often as occasion should require, before all 
competent judges and tribunals, both supreme and subordinate, so that, in 
respect of the premises, and every matter and thing thereunto belonging, 
the said commissioners, Don Francisco Tacon and Don Mateo de la Serna, 
were thereby invested with full power and authorities, and the most am- 
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ple, absolute, and unqualified administration and exoneration; and also 
with full power and authority to swear, appeal, petition, and do and _per- 
form all other-necessary acts, matters, and things.” 

To this bill the defendants, who were within the jurisdiction, filed a 
general demurrer for want of equity. 

In support of the demurrer it was alleged, that none of the plaintiffs 
had such an interest as entitled them to sue in a court of equity for the 
moneys in question; that the king of Spain, being a foreign absolute sove- 
reign, was not capable of maintaining a suit in a court of equity here, or 
at least he was not capable of maintaining a suit for the enforcement of 
alleged rights, belonging to him only in his royal character; that the bill 
was objectionable for defect of parties; that, even if the king of Spain had 
such an interest in the funds mentioned in the bill as would have entitled 
him to sue, yet Tacon and De la Serna had no interest in them, and thata 
bill, in which persons, who had no interest in the suit, were conjoined as 
plaintiffs with a person who.had an interest in it, could not be sustained. 

Dec.—The Lorp Cuancertor desired that the demurrer might be 
argued again, by one counsel on each side, merely as to the objection 
arising from the alleged improper conjunction of plaintiff. 

Dec. 17.—Sir Charles Wetherell, in support of the bill. It cannot be 
assumed on this bill, that Tacon and De Ja Serna have no interest in the 
fund. Itis clear that, under the instrument of the 11th of July 1825, 
they are the persons entitled to receive the money, and to give discharges 
for it; so that, even according to our notions, they have an interest in the 
recovery of the money, and a duty to perform, which is connected with 
the enforcement of the rights asserted by this bill. Part of the prayer is, 
that large sums may be paid to them. Moreover, that instrument, being 
executed in Spain by Spanish parties, must be construed according to the 
laws of Spain; and it would be a bold construction to assume, that, accord- 
ing to the laws of Spain, Tacon and De Ja Serna are mere attorneys. 

Even if those two persons were merely agents, why should not the 
principal and the agent concur in suing? By placing the agent on the re- 
cord, all, who are in any way connected with the matter in question, are 
brought before the court; and facilities are afforded for arranging the rights 
of the parties. It is the usual course to join as co-plaintiffs the trustee and — 
cestui que trust, the assignor and the assignee, the principal and the agent. 
If A., as the agent of B., contracts with C., A. and B. may join in a bill 
for the specific performance of the contract. Nothing is more common 
than for the auctioneer and the vendor to concur in a bill against the pur- 
chaser; yet, in such a case, the auctioneer is merely the agent of the ven- 
dor. The analogies of pleading, therefore, are opposed to the subtilty on 
which this demurrer is supported; and there is no printed authority in its 
favour, though the state of circumstances, to which it would be applicable, 
must have been of frequent occurrence.” _ ok 

Suppose the cause were now at the hearing, would the king of Spain be 
precluded from obtaining such a decree as his evidence would entitle him 
to, because his agents are joined as co-plaintifis? If A. and B., stating 
themselves to be partners, were to file a bill for an account against their 
agent C., and at the hearing C. were to establish by evidence, that B. was 
nota partner with A., but was merely his clerk; who ever supposed that 


* The churchwardens may join with a poor person who is chargeable to the parish. 1 Eq. Ab. 
71, pl. 4, cited from March 90. 
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the proof of such a fact would be a defence to the suit, or would protect C. 
from accounting to A.? The respective titles of two co-plaintiffs may 
be inconsistent and adverse; or they may be so connected, that the de- 
struction of the one is the destruction of the other also: but it is no objec- 
tion to a suit, that the title of one of the plaintiffs is destroyed, provided 
there remains on the record a plaintiff, whose title to relief is consistent 
with the claim of the other, and is not affected by its failure. Smith v. 
Ryan, 3 Mad. 174. Suppose three or four persons, as creditors, file a bill 
for the administration of an estate, a decree will be pronounced, if one of 
them establish his demand, though none of the rest succeed in showing that 
any debt is due to them. Here the claim of Tacon and De la Serna 1s not 
adverse to, but in furtherance of, the claim of the king of Spain; and his 
catholic majesty’s title to relief remains unimpaired, whether they are 
held to have title or not. 

The proposition of the defendants is extravagant. They say upon this 
demurrer, ‘‘we admit that the king of Spain is entitled to a decree for 
payment of the money; but he must not have any relief in this suit, be- 
cause the persons, who are to receive the money, are co-plaintiffs on the 
record.””? What inconvenience or injury do the defendants sustain by the 
addition of these co-plaintiffs? They may be superfluous parties; but mere 
surplusage does not vitiate. There might, perhaps, be some ground of 
complaint, if they were persons altogether strangers to the subject of the 
suit. But, whether they have or not any interest legal or equitable, which 
would come within the technical definitions of English law, they have at 
least a substantial and close connection with the matters in dispute between 
the parties. 

Mr J. Russell, contra. The instrument of the 11th of July 1825 isa 
mere power of attorney, and conveys no interest, legal or equitable. No 
words have been pointed out in it, which purport to convey any interest; 
nor has there been any attempt to describe what is the precise nature of 
the interest which is supposed to be vested in Tacon and DelaSerna. In 
fact, that instrument could not by possibility pass an interest; for the par- 
ties ‘who executed it—the president and members of the board of examina- 
tion—were, themselves, merely a judicial tribunal, but had no interest in 
the fund which was to be the subject of their adjudications. The only 
question, therefore, is, whether a plaintiff, having an interest in the sub- 
ject of the suit, can be permitted to conjoin with him, as plaintiffs, persons 
who have no interest in it? 

__ The first requisite to entitle a man to sustain the character of a plaintiff 
is, to show an interest which gives him a right to bring the jurisdiction of 
the court into action against the defendant. If one plaintiff is at liberty to 
place two or three mere strangers on the record along with him, he may in 
like manner introduce a hundred into the suit; and, by a proper selection 
of ages and sexes, may insure such a series of abatements, by a succession 
of deaths and marriages, as will enable him to oppress defendants with 
impunity, and to prevent the suit from ever reaching a stage in which the 
expense may be made to recoil upon himself. Co-plaintiffs, unlike, in this 
respect, to defendants, are joined together for better and for worse; the bill 
is the bill not of one of the co-plaintiffs, but of all of them together; the 
proceedings to be taken, are the proceedings, not of one, but of all; the 
answer of the defendant must be to the interrogatories which the "con- 
jointly put: all of them exercise over him all the rights, which, in this 
court, a plaintiff has over a defendant; and most important these rights 
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certainly are. Is it to be tolerated, that a mere stranger, because forsooth his 
name 1s capriciously placed on a record, seeking relief as to a transaction 
with which he has no concern, shall sift the conscience of a defendant, har- 
ass him with exceptions, inspect and take copies of his books and papers? 
What is a plaintiff without interest more than a plaintiff who is dead?— 
save only that the former may:do mischief to a defendant, whereas the 
other cannot? Now, if a bill, purporting to be filed by two co-plaintiffs 
showed on the face of it that one of them was dead, it is impossible to say 
that such a bill could be sustained. 

If we look at the particular incongruities and practical inconveniences 
flowing from such a conjunction of plaintiffs, we shall find, that, in every 
stage of the cause, it leads to results which jar with the rules and practice 
of the court. It is the right of a defendant to file a cross bill, and certain 
privileges belong to a plaintiff in a cross bill, arising out of the nature of 
that particular species, of suit; a cross bill, however, must bring the same 
parties before the court which are before it in the original suit: Attorney 
General v. Atkinson, 2 Fowler’s Exchequer Practice, 139: by the con- 
junction, therefore, of immaterial plaintiffs, a defendant is harassed by the 
necessity of making superfluous defendants—no slight evil in a suit 
in equity. The death of a co-plaintiff, during the abatement, abates 
the whole suit: the defendant can take no proceeding; he cannot even file 
his answer till ihe suit is revived; he cannot revive it; and the other co- 
plaintiffs may not choose to revive, until he takes steps to compel them. 
Thus he is exposed to the danger of being entangled in litigation longer 
than he would otherwise have been; of having that litigation rendered 
more expensive and cumbrous, and perhaps of losing entirely those costs 
which he might otherwise have obtained. It is a rule of this court that a 
defendant cannot examine a plaintiff as a witness, without the consent of 
that plaintiff. Walker v. Wingfield, 15 Ves. 178. Then a plaintiff has 
only to place a defendant’s witnesses on the record along with him, to pre- 
vent them from being examined; and, even if the court, seeing that this 
was done with a view to defeat justice, were to interfere by any special or- 
der, still there is difficulty and expense improperly thrown on the suitor. 

A plaintiff, who is out of the jurisdiction, is obliged to give security for 
costs; but he has only to join with him an immaterial co-plaintiff, and he 
escapes from the rule. All the plaintiffs, who have an interest in the suit 
may die, and leave those who have no interest surviving; and then there 
will be a cause depending in court, in which not one of the remaining 
plaintiffs has any interest. These are illustrations of the practical incon- 
gruities and inconveniences resulting from the theoretical absurdity of hold- 
ing that one plaintiff, who has an interest, may place on the record, as co- 
plaintiffs along with him, other persons having no interest in the suit. 
The objection would clearly prevail at law; for an action brought by sey- 
eral co-plaintiffs, cannot be maintained, if it appears that there is one of 
them, who has not an interest in the action: and, on this point, the prin- 
ciple of pleading must be the same at law and in equity. 

If a record so framed is essentially faulty, how is the objection to be 
taken? Not by plea; for the objection appears on the bill: not by mo- 
tion; for it is not upon motion that the court deals with the proper or 
improper frame of the pleadings. It is, therefore, by demurrer, and by 
demurrer alone, that plaintiffs can be stayed from proceeding in a suit so 
mischievously constituted. If the defendant does not demur, he must 
suffer all the disadvantages arising from the faulty constitution of the suit. 
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What would be done with such a suit, if brought to a hearing, it is 
necessary to inquire: because there are many cases, in which, if an objec- 
tion is not insisted on by plea or demurrer, the benefit of it is lost. If to 
a bill for an account a defendant answers, but by his answer insists on a 
stated and settled account asa bar to part of the account, the plaintiff may 
amend his bill, charge error in that stated and settled account, and, by 
proving such errors, open the whole account, at the hearing. But if, in- 
stead of insisting by answer on the settled account, the defendant had 
pleaded it to that part of the account which it includes, and had answered 
as to the residue, and the plea had been good in form, so as to have been 
allowed upon argument, the plaintiff could not afterwards have amended 
his bill by stating errors in the account so settled, and when he came to a 
hearing, that part of the account would have been completely barred. 
Taylor v. Shaw, 2 Sim. and Stu. 12. If a bill is multifarious, and the 
defendant demurs, the bill is out of court; but if he does not demur, the 
objection cannot be taken at the hearing. Ward v. Cooke, 5 Mad. 122; 
Wynne v. Callander, 1 Russell, 293. 

‘So the question would stand, if it were untouched by dicta or decisions. 
But there are authorities which bear upon it, and all those authorities lead 
to the same conclusion: for, as often as the subject has been adverted to, 
the doctrine of the court with respect to it has been treated as settled; and 
whenever the point has been distinctly raised, it has met uniformly with 
the same decision. So far back as 1719, Lord Chancellor Parker said, 
«¢ Though equity go so far as to give either side leave to examine a defen- 
dant de bene esse, yet this rule has not been extended to a plaintiff, who, 
if he be an immaterial plaintiff, the defendant may demur,”’ 1 P. Wms, 
596. Soin Troughton v. Getley, 1 Dick. 382, it was said, and not denied, 
‘¢that, if the plaintiff was an immaterial party, the defendant might 
demur.”? The question has been twice decided by Sir John Leach, when 
Vice-Chancellor. In Cuff v. Platell, see infra, page 651, a general de- 
murrer was allowed expressly on the ground that, though one of two 
plaintiffs had an interest in the subject of the suit, the other had no inte- 
rest in it. In Makepeace v. Haythorne, see infra, page 652, a defendant 
pleaded in bar to a bill for an account, that one of the plaintiffs was an 
uncertificated bankrupt; and, though the other plaintiff had such an inte- 
rest as would have sustained the suit, if he had sued alone, and though the 
persons named in the plea as assignees of the bankrupt plaintiff were al- 
ready defendants in respect of some of the transactions stated in the 
pleadings, so that nothing could turn on any alleged want of parties (even 
if the plea had taken such an objection—which it did not do), the Vice- 
Chancellor allowed the plea expressly upon the ground, that one of the 
plaintiffs had no interest in the subject-matter of the suit. 

In no one of the instances which have been referred to in support of the 
bill, is a party placed as a plaintiff on the record, who has no interest, 
either legal or equitable, in the matter of the suit. It is true, for instance, 
that an auctioneer is often joined asa plaintiff with the vendor in a bill 
against the purchaser; but the auctioneer has an interest in the contract, 
and might bring an action upon it; and he has an interest also in being 
protected from the legal liability which he might incur in an action brought 
by the purchaser to recover the deposit. The assignor and the assignee 
sue together, because the one has the legal, the other the equitable interest. 
Smith v. Ryan, 3 Mad. 174, was simply a case of that kind. 
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December 22.—The Lorp Cuancettor. This is a bill filed in the 
name of the king of Spain and Don Francisco Tacon and Don Mateo de 
la Serna, against Don Justo de Machado, and John Hullett and Charles 
Widder. The object of the bill is to obtain an account of certain moneys 
which are alleged to have come into the possession of the defendants. 
The facts of the case stated by the bill, as far as it is necessary to mention 
them for the purpose of the present question, are the following:-— 

By virtue of a convention entered into between the governments of 
France and Spain, the government of France engaged to appropriate a 
large sum of money, for the purpose of being applied in the liquidation of 
certain claims, which subjects of the king of Spain had on the French 
government, in consequence of events that had taken place during the 
period when the troops of France occupied that country. The stipulation 
was, not that money was to be paid in the first instance, but that a certain 
quantity of French rentes were to be inscribed in the great book of the 
debt of France, and that inscription was to be in the name of such persons 
as the king of Spain should appoint. The person, originally appointed 
for that purpose, was an individual of the name of Noguera, who was then 
consul-general of Spain in the kingdom of France. In pursuance of the 
convention, the government of France inscribed a portion of those rentes 
in the great book, in the name of Noguera. But, before the transaction 
was completed, Noguera was removed, and, one of the defendants, Ma- 
chado, being appointed consul in his stead, Noguera transferred to him the 
rentes which had originally been inscribed in the name of him, Noguera; 
and the inscription of the balance of rentes in the great book was made in 
the name of Machado. Soon after this transaction, a civil war broke out in 
Spain; and Machado, being apprehensive that this property might in some 
way or other be divested out of him, sold the rentes, and came to this 
country with the proceeds of the sale. After he had been some time here, 
he assigned or transferred to Merssrs Hullett, Brothers, and Co., or de- 
posited with them, a part of this money, and he afterwards went to the 
Netherlands, where he was residing at the time when the bill was filed. 
After an arrangement had been concluded between the kingdoms of France 
and Spain, and the civil war had been brought to an end, applications were 
made, on the part of the government of Spain, to Machado, to pay over 
the money to them, or deposit it in the bank of England. These appli- 
cations were made to him by one of the secretaries of state of the Spanish 
government, and also by two persons, the presidents of two tribunals, 
which had been constituted—the one, for the purpose of examining the 
claims of the Spanish subjects on this fund—and the other, as a tribunal 


of appeal. In consequence of instructions which these two presidents had 


received from the king of Spain, they appointed particular persons as 

_their commissioners or agents, for the purpose of collecting and receiving 
this money; and the persons, who were so appointed for that purpose, are 
the two plaintiffs Tacon and De la Serna. ‘acon and De la Serna came 
over to this country; and the bill was filed against the partners in the 
house of Hullett, Brothers, and Co., and against Machado, in the joint 
names of the king of Spain, Tacon, and De la Serna. : 

_ To this bill a general demurrer was filed, and various points were argued 

on that demurrer. 

One point, which was argued on that demurrer, and which was spoken 
to a second time, was, that Tacon and De la Serna have no interest in this 
property, so as to entitle them to sue for it in this court; and if they have 
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no interest in this property, that then the circumstance of their being 
joined as plaintiffs on the record with the king of Spain (assuming that 
the king of Spain has such an interest as would entitle him alone to sus- 
tain a suit), is a good ground of demurrer. 

The first question, therefore, is, whether Tacon and De la Serna have 
any interest in the subject-matter of this suit. The two boards—the 
board of examination and liquidation, and the board of appeal-—were con- 
stituted for the purpose of ascertaining who were the individual subjects 
of Spain that had claims on the fund; they were tribunals constituted for 
the purpose of adjudication. After the fund had been collected and depo- 
sited, they were to issue certificates of their adjudications; and the persons, 
holding those certificates, were to be entitled, on application to the king 
of Spain, or to the persons appointed by him, to receive a proportion of 
the fund corresponding with those certificates. In consequence of the 
difficulties which were thrown in the way of obtaining the money from 
Machado, the king of Spain authorized these two tribunals to appoint 
commissioners, for the purpose of endeavouring to get it into their hands: 
and these commissioners were appointed by an instrument which is set 
out on this record. On looking at that instrument, it appears, on the 
construction of it, to be a mere power of attorney: it is, in its form, very 
similar to an English power of attorney; it gives Tacon and De la Serna 
power to sue, to demand, to receive, and give acquittances, and, upon re- 
ceipt or recovery of the money, to deposit it in the bank of England, or 
to secure it in any other mode. Construing this instrument according to 
the obvious import of its terms, as it is set out in the bill, I do not think 
that it conveys any interest whatever to Tacon and De la Serna; it is 
ates authority to them to act as attorneys for the persons whom 
: megs present. 

It was suggested, in the course of the argument, that it was difficult for 
us to be quite sure as to the construction of this instrument; for it was an 
instrument executed in Spain, and was therefore to be construed according 
tothe laws of Spain, The answer is obvious. The instrument is set out 
on the record, and we must construe that instrument according to the na- 
tural import of its terms. If it is to have a peculiar sense and construc- 
tion, arising out of the laws of Spain, it was incumbent on those who 
contend that such a construction should be given to it, to have made a 
statement to that effect on the face of the bill. There being no such alle- 
gation, I must construe the instrument according to its obvious import; 
and, after having perused it repeatedly with as much attention and care as 
I could give to it, I think that it is a mere power of attorney, authorising 
Tacon and De la Serna to collect the money, and tosue for it in the name 
of their principal. 

That being so, there are on this record, conjoined as plaintiffs with the 
king of Spain, who has an interest in the suit, two persons who have no 
interest, and who, if they are to sue, ought to sue, not in their own names, 
but in the names of those from whom they derive their authority. Is this, 
or is it not, a ground of general demurrer? 

If a party, having an interest, could join with himself, on the same re- 
cord, a party not having any interest, and no advantage of that could be 
taken, either by plea or general demurrer, it would be productive of great 
and cbvious,inconvenience. But it is not necessary for me to reason on 
the general principles applicable to the question, or to point out the incon- 
veniences which would ensue, if such an objection were not a ground of 
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general demurrer; because the point has been decided in two distinct and 
precise cases, by the present Master of the Rolls. 

In a case of Cuff v. Platell, which was decided in 1822, a person of the 
name of Lincoln fell into embarrassments, and an arrangement was made 
that he should assign his property for the benefit of his creditors. An 
assignment was prepared, and the two trustees, to whom the assignment 
was to be made, were Cuff and a person of the name of Griffith, The as- 
signment never took effect: but the defendant Platell, by the directions of 
Cuff and Griffith, the intended trustees, took possession of the property of 
the insolvent, and sold it. Afterwards, a commission of bankrupt was 
issued against Lincoln; and, Cuff being appointed assignee of his estate, 
Cuff and Griffith joined in filing a bill against Platell for the produce of 
the property he had sold. A general demurrer was filed; and, on argu- 
ment (though that point was not made at the bar), the Vice-Chancellor 
observed, that it appeared by the bill that the assignment did not take 
effect; that Griffith, therefore, had no interest in the subject-matter of the 
suit, and, Griffith having no interest, he had no right to sue in conjunction 
with Cuff; and he was of opinion, on that ground, that the demurrer ought 
to be allowed. . 

The question came again before the same learned judge, in the case of 
Makepeace v. Haythorne, in 1827. In that case, the objection did not 
appear on the face of the bill: the defendant, therefore, brought it forward 
by plea. The judgment of Sir John Leach was in these terms:—‘‘ The 
single question is, if one plaintiff has no interest in the matters of the suit, 
and the others alone have an interest, does such a conjunction of parties 
make the bill demurrable, or expose it to be met by a plea? On co 
ration, I entertain the same opinion I expressed on the argument. _ AT 
clearly of opinion, that, if a party, having an interest, joins with him, as 
a co-plaintiff, a party having no interest, the bill is demurrable, if that fact 

appears on the bill: if the fact does not appear on the bill, but is brought 
forward by plea, such a plea is a good defence to the suit. Iam of opinion, 
therefore, that this plea must be allowed.” 

On the authority of these two decisions, I am of opinion that the present 
demurrer ought to be allowed; it depending entirely on the question, 
whether or not, on the construction of the instrument set out in the bill, 
Tacon and De la Serna have any interest in the moneys which are the 
subject of the suit. That instrument, in my opinion, does not convey any 
interest to them; and the bill, in its present form, cannot be sustained. 

Demurrer allowed. 


Cuff v. Platell. 
4 Russell, 242. 
November 2, 1822.—A general demurrer for want of equity allowed, 


> where it appeared on the face of the bill, that, of two co-plaintiffs, one had 
_not any interest in the matters of the suit. 
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Makepeace v. Haythorne. 
4 Russell, 244, 


April 1827.—A plea, showing that one of two plaintiffs has no inte- 
rest in the matters of the suit, is a good defence to the whole bill. 


Nerot v. Burnand. 


4 Russell, 247. 


July 20, 21, December 22, 1827.—Where a partnership is dissolved, and, after the dissolution, one 
of the partners, without the consent of the other, continues in possession of the partnership 
effects, and carries on the same business on the same premises, in the course of which the spe- 
cific effects that belonged to the partnership are, in whole or in part, consumed and replaced 
by others; the effects, which are found on the premises, and with which the business is carried 
on, at the date of a decree declaring the partnership to have been dissolved before the institu- 
tion of the suit, are not to be treated as property of the partnership. 

Evidence of the existence of a partnership. 


JOHN NEROT, while carrying on business as an hotel-keeper, in a 
messuage situate in King Street, known by the name of Nerot’s Hotel, 
made his will, dated on the 30th of January 1798, whereby, after declar- 
ing it to be his intention to assign unto John Dax, the messuage and hotel 
for the remainder of his term therein, together with all his effects in or 
about the same, and the business carried on in it, in trust for the benefit of 
his son and daughter, James Nerot and Mary Nerot, subject to their pay- 
ing unto him an annuity to be agreed upon between them for his life, he, 
the testator, bequeathed unto his son, his daughter, and John Dax, 10/. 
each; and, as to all the residue and remainder of his personal estate and 
effects, except the hotel, and the plate, furniture, and effects in and about 
it, he gave the same unto his daughter and son in equal shares; and he ap- 
pointed his daughter Mary Nerot, and John Dax, his executrix and exe- 
cutor. 

The testator died in May 1804, without having executed any such as- 
signment as was referred to in his will, and leaving his son and daughter 
his only next of kin. 

The daughter alone proved the will. After the death of her father, 
Miss Nerot continued to carry on the business in her own name, on the 
same premises, and in the same manner, as it had been conducted previ- 
ously. In the beginning of 1810, the lease of the premises in King Street 
being about to expire, she transferred the business to a house in Clifford 
Street, which was purchased by her in her own name, and conveyed to 
her in fee; and there the concern was managed, in the same manner as be- 
fore, until the 16th of September 1819, when she intermarried with the 
defendant George Burnand. By a settlement made in contemplation 
of the marriage, and dated the 21st of August 1819, the hotel and the ef- 
fects in and about it were conveyed and assigned to Flexney, on trust to 
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sell the same, and to stand possessed of the proceeds, when invested in the 
public funds, upon certain trusts for the benefit of the husband and wife, 
and the issue of the marriage. . y 

On the 12th of January 1820, James Nerot, who, from the year 1808, 
had been almost constantly resident on the continent, filed his bill against 
Mr and Mrs Burnand, alleging that the business had been carried on by 
his sister for the equal benefit of himself and her, and with the effects of 
the testator; that the house in Clifford Street had been purchased without 
the concurrence of the plaintiff, but had been paid for with money arising 
from the assets of the testator or from the profits of the business; that the 
business carried on in Clifford Street was a continuation of the business 
before carried on in King Street; that Mary Nerot had from time to time 
advised with him as to the management of the concern; that she had re- 
ceived moneys from him for the purpose of being employed in it, and 
made payments to him on account of the profits; and that the co-partner- 
ship, which had thus subsisted, ceased upon her marriage. The prayer 
was, that the settlement of the 21st of August 1819 might be declared 
void as against the plaintiff; that the partnership might be declared to have 
ceased on the marriage, or might be decreed to be now dissolved; that the 
premises in Clifford Street, with the good-will of the trade and effects in 
and about the house, might be sold; that the accounts of the partnership 
might be taken; and that the balance, which should be found due to the 
plaintiff, might be decreed to be paid to him by Mr and Mrs Burnand, 
or out of their moiety of the moneys to arise from the sale of the partner- 
ship property. 

The defendants, George Burnand and Mary his wife, by their answer 
stated, that Mary Burnand and the plaintiff, soon after their father’s death, 
caused an inventory of his property to be made, and had several meetings 
to determine on the mode of disposing of it; that it was at length agreed 
that the household furniture, plate, and linen, with the lease of the hotel, 
and the good-will of the trade, should be valued, and that she, Mary Bur- 
nand, should became the purchaser of the plaintiff’s moiety at such valua- 
tion; that, in June 1804, the valuation was accordingly made, and amoun- 
ted to the sum of 2366/.; that she, in pursuance of the agreement, had 
paid to her brother, or for his use, at various times, moneys to the amount 
of 1183/., being the moiety of such valuation; and that she had, at differ- 
ent times, paid to him other sums of money, and to an amount exceeding 
his proportion of the testator’s residuary estate; that, the defendant Mary 
having thus become the sole owner of the hotel, advertisements, drawn up 
by. the plaintiff himself, were circulated with his privity, in which the hotel 
was described as ‘¢ having now become her property, and in which she 
was mentioned as the only person interested in the business; that the pre- 
mises in Clifford Street had been purchased with her own moneys or with 
moneys borrowed and since repaid by her; that the trade had always been 
carried on for her own sole and exclusive benefit; that all the dealings and 
accounts of the concern were in her own name; that on no occasion had the 
money or the credit of the plaintiff been employed in it; that he had never 
attempted to interfere in it as a partner; that his advice had never been asked 
in respect of it, except in so far as she might have communicated with him 
as her brother, concerning incidental occurrences; that she had never 
received moneys from him for the purpose of being employed in the busi- 
ness; and that she had never made any payment to him on account of profits, 
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but that she had frequently advanced to him considerable sums, for which 
he was still her debtor. 

The principal witness on behalf of the plaintiff was Joseph Cary, part- 
ner in a house, who had been the commercial agents of the plaintiff. He 
stated, that the defendant Mary, in many conversations which she had 
with him in 1805, 1806, and 1807, declared, ‘ that all consideration of a 
valuation or agreement for the purchase of the good-will, stock in trade, 
and property of the hotel, was abrogated and at an end, in consequence of 
her inability to pay for the plaintiff’s share; that in 1805, 1806, and 1816, 
he, on behalf of the plaintiff, inspected the books of the concern, and, on 
these occasions, the defendant, Mary, said, that she was carrying on the 
business for the joint benefit of herself and the plaintiff; that, on inspecting 
the books and accounts in 1805, he found a great deal of irregularity and 
confusion in them, and particularly that receipts of sums to a considerable 
amount had been omitted to be inserted; and that she promised to keep 
the accounts more regularly in future; that, on hisexamining the books in 
1806, he found that they were kept with more regularity; but, as to the 
sums omitted to be inserted in the accounts of the preceding year, she main- 
tained that she could not give any better explanation, but that she had not 
made any private purse out of the concern, and she promised to continue 
to keep, in future, more regular accounts than those kept in her father’s 
lifetime; that he, Cary, told her, that his motive for inspecting and ex- 
amining the books, was to take some account of the property, money, and 
effects, which she was in possession of, as executrix under the will of her 
father, and that the plaintiff might know how the hotel trade was going 
on, and how the accounts of the concern were kept.” 

This witness also stated that the defendant Mary had frequently applied 
to him, asthe agent of her brother, for advances of money to be employed 
in the business; and that, in January 1809, and February and March 
1810, he, on the plaintiff’s account, advanced to her the sums of 160/., 
400/., and 100/., for the purpose of paying part of the purchase-money of 
the premises in Clifford Street, and of repairing and fitting them up; and 
that he and his partners had furnished wines for the hotel, with which they 
had debited the plaintiff. 

The evidence on the part of the defendants was intended to show, that the 
plaintiff had entered into an agreement, as stated in their answer, to sell 
his interest in the hotel and business to his sister, or to prove circumstances 
from which such an agreement was to be inferred; and they relied strongly 
ona letter from the plaintiff to his sister, dated at Paris, the 16th of August 
1810, in which he appeared to treat the hotel and the business as if he had 
no interest therein. 

: To explain the latter circumstance, the plaintiff proved, that, ‘at the 
time of writing the letter, he was in France, under his Majesty’s license 
for the purpose of recovering and shipping British property for England; 
that any intimation on his part of his being connected with England or 
having property there, would have been attended with personal danger; 
that all his property in England was conveyed to other persons, so as to 
have the appearance of belonging to them, and that all letters written by 
him, while he was abroad, were so worded, as to prevent the functionaries 
of the French government from knowing that he had any concerns or 
property in England.”’ 

During the suit Mr and Mrs Burnand remained in possession of the 
hotel, and continued to carry’ on the business in the usual manner. 
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On the 5th of March 1824, the cause came on to be heard before the 
Vice-Chancellor; and by the decree then made, it was ordered, among 
other things, that the parties should proced toa trial of the following issue: 
‘‘ Whether there was, in the year 1804, an agreement for sale by the 
plaintiff to the defendant, Mary Burnand, of his share and interest in the 
good-will, lease, stock in trade, and other property and effects in the plead- 
ings mentioned.””~ 

The issue was tried in the court of common.pleas on the 6th of Decem- 
ber 1824, when the jury gave a verdict for the plaintiff, finding that there 
was not any such agreement. 

On the 23d of April 1825, the cause was heard before the Vice-Chan- 
cellor upon further directions: when the court declared, ‘that the hotel 
business carried on in King Street and in Clifford Street, under the desig- 
nation of Nerot’s hotel, from the death of John Nerot until the 16th day 
of September 1819, was carried on by the defendant Mary in co-partner- 
ship with James Nerot, in equal shares, and that such partnership was dis-- 
solved on the 16th day of September 1819; and that the freehold mess- 
uage in Clifford Street, and all the household goods and furniture, plate, 
linen, china, and wines, stock in trade, implements, and other effects, be- 
ing in or about the premises, formed a part of the co-partnership property ;”’ 
and it was ordered that the said freehold hereditaments and the household 
goods, furniture, plate, linen, china, stock in trade, wines, and other effects, 
in and about the premises, should be sold. Directions were also given for 
taking the accounts of the personal estate of the testator, and of the part- 
nership dealings. 

From this decree Mr and Mrs Burnand appealed. 

The appeal was argued before Lord Eldon; but no judgment had been 
given, when his Lordship resigned the Great Seal. 

July 20, 21.—The case was again heard before Lord Lyndhurst. 

The topics principally relied on by the appellants were, that, if any part- 
nership existed between the brother and sister, it must have been consti- 
tuted by an agreement entered into after the father’s death; that there was 
no evidence of any such agreement, nor was any date assigned, to which 
it was to be referred; that the’ finding of the jury on the issue only negati- 
ved the allegation, that the plaintiff’s moiety of the hotel, and of the effects 
in and about it, and of the good-will of the business, had been purchased by 
the defendant at a fixed sum: but that, though the brother was entitled to 
a moiety of the effects, with which the executrix, having also the beneficial 
interest in the other moiety, had carried on the business, he did not thereby 
become a partner in the trade; that there was a total absence of all those 
circumstances, which, in the natural course of things, would have accom- 
panied the existence of a partnership, while, on the other hand, many of 
the admitted facts, and, more especially, the conduct of the plaintiff him- 
self, were not reconcilable with the hypothesis that a partnership had actu- 
ally existed; that the communications and dealings of the defendant Mary 
with Cary did not constitute such a train of proceedings as would have taken 
place during a partnership of fifteen years’ continuance, and could all be 
explained by the partial interest which the plaintiff might claim in a busi- 
ness, on which, and on the property involved in it, he had a demand for 
his share of so much of the assets of his father as had been employed in 
carrying it on; that, after the lapse of so many years, no reliance could be 
placed on the evidence of a single witness, as to expressions alleged to 
have been used by the defendant in 1805, 1806, and 1809; and that Cary’s 
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‘evidence was not corroborated by the circumstances of the case, was directly 
‘contradicted by the solemn oath of the defendant, and was discredited by 


the tenor of the plaintiff’s own letter. 

It was further insisted, that, at all events, the house in Clifford Street 
could not be treated as partnership property. The defendant Mary had 
alone contracted for it; she paid for it; the conveyance was made to her; 
the plaintiff had not been consulted in any part of the transaction, and could 
not have been compelled to adopt the purchase. Even if a partnership 
had subsisted in the business previously carried on in the leasehold premi- 
ses in King Street, the purchase of freehold hereditaments was not a trans- 
action in the usual course of the dealings of sucha partnership; and if free- 


~ hold hereditaments, bought by, and conveyed to, one of the partners, were 


afterwards used for partnership purposes, the partnership became not the 
owner, but merely the tenant, of the premises. Besides, the issue of the 
marriage (if there should be any) would be purchasers for a valuable con- 
sideration, and would have a right to have the trusts of Mr and Mrs Bur- 
nand’s marriage settlement executed in their favour. 

It was also argued, that the decree of the Vice-Chancellor was inconsist- 
ent, in so far as it declared that the partnership ceased on the 16th of Sep- 
tember 1819, and yet treated all the effects, which were on the premises 
at the date of the decree in April 1825, as partnership property. 


December 22.—The Lorp CuancEettor. In 1798, a person of the 
name of Nerot, who kept an hotel in King Street, St James’s, being then 
in the occupation of this property, made his will, by which he bequeathed 
the residue of his personal estate to hisson James Nerot, the plaintiff, who 
at that time was about twenty years of age, and to his daughter Mary 
Burnand, then Nerot, who was living upon the premises with her father, 
and whom he also appointed his executrix. In his will he declared that it 
was his intention to assign his interest in the house in King Street, together 
with the effects in it, and the business, to a trustee, for the benefit of his 
son and daughter. No such assignment, however, was ever in point of 
fact made; and, in 1804, the testator died. Mary Burnand had, up to the 
period of her father’s death, managed and conducted this business. After 
his death, she continued to conduct the business as before; and, as execu- 
trix, she took possession of his assets, and, among the rest, of this pro- 
perty, though it was excepted in the will. There can be no doubt that 
Mary Burnand and Mr Nerot, who were the only children of the testator, 
were entitled jointly to this property at the time of his death. Upon this 
point there is no dispute. 

The business was carried on by Miss Nerot, upon the premises in King 
Street, till the year 1809 or 1810. Mr Nerot was frequently absent from 
this country, in consequence of his carrying on business of some descrip- 
tion in France. In the year 1809, the lease of the house in King Street 
being upon the point of expiring, a negotiation was opened by Miss Nerot 
for purchasing a house in Clifford Street, with the view of transferring the 
business thither. During the course of that negotiation, she made an ap- 
plication to a person of the name of Cary, who acted in this country as 
the agent of Mr Nerot, for an advance of money on Mr Nerot’s account: 
he demurred for a considerable time, but, at last, he offered to advance 
400/. In the meantime money had been procured in other quarters; and, 
the house having been purchased by Miss Nerot, the business ultimately 
was transferred to the premises in Clifford Street. From 1810 till the 
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month of September 1819, the business was carried on by Miss Nerot “i , 
Clifford Street. . . ; 

In September 1819, Mr Nerot being then absent upon the Continent, 

Miss Nerot married the other defendant, Mr Burnand. As soon as Mr 
Nerot obtained information of this, he was dissatisfied with the marriage, 

and declared the partnership between him and his sister dissolved. No 
delay whatever seems to have taken place in his determination to act upon al 
the marriage as a dissolution of the partnership; for in Hilary term 1820,’ 
he filed the present bill, for the purpose of obtaining a declaration that the 
partnership was at an end from the period of the marriage, or a decree 
that it should be dissolved by the order of the court, and for an account 
generally in the usual form. The defence, set up by the answer, was of 
this nature:—That, shortly after the death of Mr Nerot the elder, an 
agreement had been come to between James Nerot, the son, who deemed 
it Inconsistent with his views in life te be concerned in this business, and 
his sister, that the property should be valued, and that half the value of 
the property should be paid to the plaintiff. The Vice-Chancellor direct- 
ed an issue, for the purpose of trying the fact, as to whether or not such 
an agreement had been entered into. That issue was tried before the 
Chief Justice of the common pleas: and, upon the trial, Mr Nerot, Mrs 
Burnand, a person of the name of Cary, and others, were examined as 
witnesses. ‘The jury were of opinion that no such agreement had been 
entered into, and they found a verdict for Mr Nerot on that issue. The 
Chief Justice and the jury seem to have been of opinion, that a partnership 
existed between the parties. Lord Eldon has observed, and justly ob- 
served, that the Chief Justice and the jury had nothing to do with the 
question of partnership; and whatever impression may have been made on 
their mind with respect to the question of partnership, as they had no 
right to decide that question, I must dismiss entirely from my considera- 
tion, although all the parties were examined before them, the impression 
made upon their minds as to that point. 

The question then stands thus: —These parties were jointly interested in 
this property from the death of Mr Nerot; no account has ever been come to, 
because only one account has been insisted on, and the jury have decided 
against the existence of that supposed account. Therefore, these persons 
being jointly interested in the property, Miss Nerot has continued in the 
occupation and enjoyment of it from the year 1804 to the year 1819; and 
the only question is, whether these parties, being jointly interested in this 
property, were partners, the business having been actually conducted by 
Miss Nerot. 

I have read the evidence several times with great attention, with a view 
_of coming to what I could satisfy myself was the just conclusion upon this 
“point; and, though I have entertained doubts at different periods, I think, 
“in the result, I am bound to decide that there was a partnership. I am 

bound so to decide, unless I reject the testimony of Mr Cary: for his evi- 
dence is distinct and precise to that fact. Mr Cary was examined before 
ihe jury, and it was there admitted he was a respectable man: he was op- 
osed to Mrs Burnand, who was also examined on that occasion; and I see 
nothing to lead me to doubt the eredit due to Mr Cary. He states, that 
- he acted in this country as the agent for Mr Nerot, who was frequently 
“on the continent; that he, as his agent, from time to time inspected the 
books by his authority, and with the consent of Mrs Burnand; that he 

Vout. UI.—4 H 
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over and over again pointed out to her errors in the accounts; that bsg 
sired her to keep the accounts with more regularity; that she pis oy ey 
were kept irregularly, and promised to keep them more ici we, in 
future, saying, ‘‘I cannot correct what has already passed, but I have 
made no private purse;”? and that she said repeatedly upon those occasions, 
that the business was carried on for the joint interest of herself and her 
brother. It appears that money was paid out of the concern for the beneat 
of Mr Nerot; that he from time to time advanced moneys to the concer 0; 
that, when the question arose as to the purchase of the house in Cliffor 
Street, application was made to him to advance money for that purpose; 
and she stated, upon his hesitating to do so, that it was as much for het 
brother’s interest, as for hers, that the purchase should be completed. 

Taking these circumstances into account, and the various other circum- 
stances detailed in the evidence of Mr Cary, I am bound to come to the 
conclusion, not only that Mr and Miss Nerot were jointly interested in 
the property, but that the business was carried on between them in part- 
nership, though nominally by Miss Nerot alone. we e 

I must, however, state, that I have had considerable hesitation, arising 
out of a letter written by Mr Nerot, while in Paris, to his sister. Look- 
ing at the terms of that letter, its obvious import is, that he had no inte- 
rest whatever in the property; and, I confess, I have very great doubts as 
to whether the explanation attempted to be given was satisfactory. But 
the circumstance, which guides and governs me as to that letter, is, that 
it is quite clear that Mr Nerot, according to the verdict of the jury, was 
in some way interested in the property. Now the letter, if it is to be 
- taken according to its terms, goes to negative that he had any interest. 
The obvious construction, therefore, to be put upon the letter, would 
carry us too far; because it would be at variance with that which I must 
now take to be a fact—at variance with the finding of the jury, that he ac- 
tually had an interest. This satisfies me, that I must not act upon that 
letter, in opposition to the evidence of Mr Cary. 

Under these circumstances, the question arises as to what decree should 
be pronounced. One question is, when did the partnership commence ? 
I think, upon the evidence, I must take the partnership to have commen- 
ced from the death of the father; and for this obvious reason, that the 
father intended to assign this property to a trustee for his two children, in 
order that the business might be carried on for their joint benefit in part- 
nership. It is true that the intended assignment never was made; but, 
no alteration having taken place in the manner of carrying on the business, 
which had been conducted by Miss Nerot during her father’s life, and 
was afterwards conducted by her in the same form, I consider, if she and 
her brother were afterwards (as by her declaration it appears they were) 
partners, that I must refer that partnership to the death of the father, pur- 
suant to the arrangement which had been proposed between them. 

The next question is, when did the partnership terminate? It was a 
partnership for no definite period; and either party therefore might, at 
any moment, have put an end to it by notice. Miss Nerot married Mr 
Burnand without consulting her brother, or, at least, without his assent. 
If she chose so to change her situation, as to make Mr Nerot, in point of 
fact, if the partnership went on, a partner with Burnand, Mr Nerot had a 
right, the moment he received notice of that step, to act upon it, and say, 
“Your marriage has put an end to the partnership.” No delay took 
place in that respect; for the bill was filed as early as Hilary term 1820, 
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the marriage having taken place towards the close of the preceding year 
I agree therefore with the Vice-Chancellor, in saying that the partnership 
was dissolved on the 16th of September 1819. 

It appears to me satisfactorily made out, from all the circumstances, 
that the house in Clifford street was bought with the partnership property 
—bought, in the first instante, partly with the partnership property, 
partly with money borrowed by Miss Nerot and afterwards repaid out of 
the partnership effects, and partly upon the credit of the house that be- 
longed to the partnership; and, I think, that part of the Vice-Chancellor’s 
decree, by which he directs the house to be sold, must be affirmed. 

There is a part of the decree, however, in which I cannot concur. The 
dissolution of the partnership took place in September 1819. The Vice- 
Chancellor has directed.all the property to be sold, which was in the house 
in Clifford street at the time when the decree was pronounced, several 
years after the dissolution of the partnership; as if all the property, which, 
at the time of the decree, existed in the house, was, without inquiry, to 
to be considered as partnership property. Lord Eldon doubted greatly 
whether that part of the decree could be sustained; and, in my opinion, it - 
must be varied, by directing the Master to take an account of the particu- 
lars of the partnership property which were in the house in Clifford street 
at the time of the dissolution, and of the value of the property at that 
time; and to inquire whether any part of that property still remains in 
the house. (Crawshay v. Collins, 2 Russell, 325, ante p. 131.) 


The order, made by the Lord Chancellor, was as follows:— 

His lordship doth order, that the decretal order bearing date the 23d 
day of April 1825 be varied, by omitting the words following, viz. ‘¢ And 
doth declare, that the freehold messuage and hereditaments in Clifford 
street aforesaid, and all and singular the household goods, and furniture, 
plate, linen, china, and wine, stock in trade, implements, and all other 
property, effects, and things, being in or about the said messuage or pre- 
mises, form a part of the co-partnership property,’’—and by inserting, 
instead thereof, the words following, viz. «* And doth declare, that the free- 
hold messuage and hereditaments in Clifford street aforesaid, and all and 
singular the household goods and furniture, plate, linen, china, and wine, 
stock in trade, implements, and all other property and effects, which were 
in, upon, about, or belonging to the said messuage and premises, and used 
or employed in the trade or business of the hotel and baths there carried 
on, upon the 16th day of September 1819, the time of the dissolution of 
the said partnership, formed part of the co-partnership property;” and also 
by omitting the following words, viz. “ And it is ordered, that the house- 
hold goods, furniture, plate, linen, china, stock in trade, wines, and other 
effects, in and about the said premises, be also sold in such manner as the . 
Master shall direct, by a proper person to be appointed by him,’’—-and 
by inserting instead thereof, the words following, viz. ‘ Let the Master 
take an account of the household goods, furniture, plate, linen, china, 
stock in trade, wines, and other effects remaining in and about and belong- 
ing to the said house and premises in Clifford street, and used or employ- 
ed in the trade or business of the hotel and baths there carried on upon 
the 16th day of September 1819, the time of the dissolution of the part- 
nership, and let him state the particulars of which the same consisted, and 
the value thereof, at that time, and what part thereof now remains in 


ee 


660 CONDENSED ENGLISH 


{Nerot v. Burnand.] 


specie; and the Master is to be at liberty to make a separate report there- 
of:”? and with such variations the said order is affirmed. 


# ‘ . 
The defendants, Mr and Mrs Burnand, appealed to the house of lords; 
and the decree of the Lord Chancellor was there affirmed. 


Reith v. Seymour. 


4 Russell, 263. 


Rolls.—Jan. 31, Feb. 4, 1828.—A gift of personal estate to the wife for life, with a direction 
that, after her death, one moiety thereof shall be at her entire disposal, either by will or other- 
wise, amounts only to an estate for life in the wife, with a power of appointment. 


_ The sale by the widow ofa sum of three per cent stock, which constituted nearly the whole of 


the residue, and the investment of the proceeds in the purchase of long annuities, in her own 
name, does not amount to an exercise of her power. 


THE testator, Robert Reith, by his will, gave all his personal estate to 
his wife for her life; and, from and after her decease, one moiety thereof 
was to be at her entire disposal, either by will or otherwise: the other 
moiety he gave to his brothers and sisters, and the children of some of 
them. 

The testator’s property consisted of a sum of 2000/. three per cent con- 
sols, and of other articles of the value only of 130/. Soon after the testa- 
tor’s death the widow sold out the 2000/. stock, and invested the produce 
in the purchase of long annuities in her own name, which remained stand- 
ing in her name at her death. The widow left a will; but it was admitted 
that there were no words in the will, which could be construed as an ap- 
pointment of the moiety of the testator’s personal estate, if an appointment 
were necessary. 

The bill was filed by the next of kin of the testator, Robert Reith, for 
the purpose of having it declared, that, in the event which had happened, 
the moiety of the testator’s estate was undisposed of at the death of his 
widow. 

Mr Crombie, for. the plaintiffs. When property is given to a person, 
without specifying any particular estate, and words are added which pur- 
port to give the same person a general power of disposition over it, he 
takes the absolute interest: but if only a limited estate be given in the first 
instance, as, for example, an estate for life, and the same words of disposi- 
tion follow, those words confer merely a power. Anon. 3 Leon. 71; 
Tomlinson v. Dighton, 1 P. Wms, 149; Bradly v. Westcott, 13 Ves. 445. 
‘<The distinction,” says Sir William Grant, 13 Ves. 453, “is perhaps 
slight, which exists between a gift for life with a power of disposition 
superadded, and a gift to a person indefinitely, with a superadded power 
to dispose by deed or will: but that distinction is perfectly established; 
and, in the latter case, the property vests. A gift to A. and to such per- 
son as he shall appoint is absolute property in A. without an appointment: 
but if it is to him for life, and, after his death, to such person as he shall 
appoint by will, he must make an appointment, in order to entitle that per- 
son to any thing.” The widow, therefore, took only a life-estate in the 
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property, with a power of appointing a moiety of it; and as she has not 
exercised her power, that moiety belongs to the testator’s next of kin. 

Mr Wilbraham, contra. The rule referred to applies only to real estate, 
being founded on the principle that the heir is never to be disinherited ex- 
cept by express words. Not only does the rule not. apply to a residuary 
disposition of personalty, but there the principle of construction leans quite 
the other way; the intendment always being that a testator does not mean 
to die intestate as to any part of his personal estate. In Bradly v. West- 
cott the appointment was to be by will: here there is no restriction as to 
the manner in which the power of disposition is to be exercised. The 
question would have assumed quite a different aspect, had the whole of the 
property been left at the disposal of the widow; for it would then have 

been difficult to have assigned a reason why the first gift to her should 
have been expressed to be “for life,” unless it had been intended that 
these words should limit the quantity of her interest. But here, as her 
enjoyment of the whole of the property was to be for life only, and, after 
her death, a moiety of it was limited to relations of her husband, it was 
necessary that the gift to her should be expressed to be for life: the words 
of restriction are satisfied by, and refer properly to, that moiety, which 
was not to be at her disposal. The other moiety, therefore, she took ab- 
solutely. 

If it shall be holden that she had only an estate for life, with a power of 
appointment, the acts, which she has done, amount to an exercise of the 
power in her own favour. Where an appointment is to be “by will or 
otherwise,” the execution of a formal appointment in writing is not neces- 
sary: Irwin». Farrer, 19 Ves. 86. Any act, showing an intention to 
take the property absolutely, would be sufficient. Here such an intention 
has been manifested unequivocally, by selling the stock and purchasing 
long annuities in her own name. She has been guilty of a clear breach of 
trust with respect to one moiety: if her acts do not amount to an appoint- 
ment of the other moiety, she, being only tenant for life, has been guilty 
of a breach of trust with respect to it too. Her sale of that moiety of the 
stock must be presumed to have been made by virtue of the only right 
which she had to dispose of the property, namely, her power, 


Feb. 4.—The Master of the Rorus. In the case of Irwin v. Farrer, 
the legatee herself filed the bill, praying that the trustees might be directed 
_ to pay over the property to her; and the court of exchequer held, that the 
filing of the bill was equivalent to an appointment, thereby admitting that 
an appointment by the legatee was necessary. And in this respect the 
case is an authority for the plaintiffs. Icannot consider here that the con- 
version of the 20007. stock into long annuities was intended by the widow 
as an execution of her power to dispose of a moiety of the estate; thatsum 
being in fact nearly the whole of the property of the testator, and the con- 
version being plainly made to increase her income. Nor can I adopt the 
distinction contended for between real and personal estate, but am of 
opinion, that, by reason of the express estate for life given to the widow, 
she did not take the absolute interest, but had only a power of appoint- 
ment, which she did not exercise.. au 

Declare, therefore, that one moiety of the testator’s estate was undis- 
posed of after the death of the widow, and belongs to the plaintiffs, as the 
next of kin of the testator at his death; and that the widow’s estate is an- 
swerable for a moiety of the 130/., anda moiety of the 2000/. stock, or 
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the money produced by the sale of it, at their option, with interest or 
dividends, according to their option, from the death of the widow; and, 
if necessary, let the accounts of the widow’s estate be taken; and let the 
costs of the suit be taxed, and a moiety be paid by the plaintiffs, and the 
other moiety by the defendants, in respect that the question was caused by 
the testator’s will, and that his estate must bear the expense of it. 


Long v. Collier. 
4 Russell, 267. 


Rolls.— February 4, 1828.—THE generality and vagueness of descrip- 
tions of copyhold property on the court rolls are so well known, that a 
vendor is not bound to show how the description on the court rollis to be 
applied to the present state of the property, if he prove that the property 
has actually been enjoyed and passed under that description for upwards 
of sixty years. 

In a suit for specific performance by a vendor, the costs will be thrown 
upon the purchaser, though the Master reports that a good title was not 
shown till after the filing of the bill, if that finding proceeded on the 
ground, that certain evidence had. not been previously furnished, which 
the vendor had offered to produce, but which had not been actually pro- 
duced, before the institution of the suit, in consequence of the purchaser 
insisting upon other and unsubstantial objections. 


Wilkinson v. Parry. 


A Russell, 272. 


Rolls.—February 5, 18238.—Where a settlement requires that a retiring trustee should assign 
the trust property to the continuing trustee, and that a new trustee should be chosen in the 


place of the retiring trustee, and there is no power to appoint a sole trustee; then, if a retiring 4 


trustee assign the trust property to the continuing trustee alone, and he, in abuse of his trust, 
dispose of it, the retiring trustee is answerable. 


IN this case, upon the marriage of one of the plaintiffs with her late 


husband, a settlement was made of a sum of 1000/., which was to be in- 


vested in stock in the names of two trustees therein described. The 
dividends of the stock were to be paid to the intended wife for her separate 
use, with remainder to the children of the marriage equally, as they at- 
tained their respective ages of twenty-one. The settlement contained a 
power to the wife, during her life, and after her death, to the guardians of 
the children, to appoint a new trustee in the place of any trustee who 
should die or desire to retire from the trust; and in case any trustee should 
decline the trust, the settlement directed that such retiring trustee should 
assign the trust property to the new trustee go to be appointed in his place, 
and the continuing trustee. 
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In 1820, the defendants, Nicholson and Parry, were the actual trustees, 
duly appointed according to the power in the settlement; and the trust 
stock, which amounted to the sum of 1358/. 10s. three per cents, stood in 
their names. In 1825, the defendant Nicholson became desirous of retir- 
ing from the trust; and a person of the name of Sherwin was appointed in 
his place. Sherwin accepted the trust by signing the deed of appointment; 
but before he had acted in the trust, he became desirous to retire from it; 
and a deed, appointing Parry to be the sole trustee, was prepared, to 
which the wife and Sherwin were made parties, but which was not -exe- 
cuted by Sherwin. After the execution of this deed, the defendant Nich- 
olson transferred the trust stock into the name of Parry alone. The 
defendant Parry subsequently sold out the trust stock at the request of the 
wife and three of the children of the marriage, who had attained the age 
of twenty-one; and a deed was executed by these three children, the hus- 
band being then dead, for the indemnity of Parry in respect of the sale of 
the trust fund. There were two other children of the marriage, who were 
still infants. 

It was alleged that the stock was sold out in order to be invested in the 
purchase of an annuity for the life of the widow, that her income might be 
increased. 

The present bill was filed by the wife and one of the children, who had 
signed the deed of indemnity, and the two infants, praying that Nicholson 
and Parry might be made responsible for the breach of trust committed by 
Parry’s sale of the stock. Nicholson and Parry, and the other children, 
who were of age, were made defendants to the suit. ; 

At the hearing, Parry made default; and the plaintiffs, as against him, 
were to take such decree as they could abide by. 

On behalf of Nicholson, it was first argued, that no decree could be made 

in the suit, because two of the plaintiffs, the widow and one of the chil- 
dren, who had signed the deed of indemnity, were joined with the infants 
as plaintiffs. The widow and that child had no right to any relief; they, 
therefore, had no interest which entitled them to maintain a suit. Now, 
it had been lately decided by the Lord Chancellor(a), that to join a person 
not having an interest, as a co-plaintiff, with a person having an interest, 
vitiated the whole record, and was a good ground of general demurrer for 
want of equity; and a bill, which could not stand againsta general demur- 
_ rer, could not be sustained at the hearing. _ 
_ But this objection was over-ruled by the Master of the Rolls, who 
~ stated, that the infants were nevertheless entitled to such decree as the case 
demanded, and that, as the same justice could be done to the defendant in 
respect of the wife and the other child who had signed the deed of indem- 
nity, as if they had been made defendants, the objection in this stage of 
the cause could not be allowed to have the effect of rendering the expense 
of the suit wholly useless; and he distinguished this case from that of al- 
lowing a demurrer, where it appeared upon the bill that some of the plain- 
tiffs had no interest in the suit. ; 

For the defendant Nicholson it was further argued, that the suit was 
defective for want of parties; for that Sherwin, the trustee named in the 
place of Nicholson, having accepted the office, and not having renounced 


(a) The King of Spain v. Machado, supra, 643. 


a 
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the trust by executing the deed which appointed Parry to be the sole trus- 
tee, ought to have been made a party. (a) 

The Master of the Rolls overruled this objection also, referring to the 
answer of Nicholson, in which he admitted that Sherwin had retired from 
the trust, and stating that it would have been an imprudent act in Sherwin, 
if he had executed the deed appointing the sole trustee, and that, under 
the circumstances, there could be no relief against Sherwin. 

Upon the principal point, namely, the liability of Nicholson, the Mas- 
ter of the Rolls gave his judgment as follows:— 


The Master of the Rotrs. This is a most unfortunate case for the . 
defendant Nicholson, who has acted with perfect integrity and the best 
intentions, but does not appear to me to have been well advised. By the 
terms of the trust deed, under which he has acted, he was bound, upon 
declining the trust, to transfer the trust property to the continuing trus- 
tee and a new trustee to be appointed in his place: and nothing could re- 
lieve him from that obligation but the consent of all parties interested under 
the trust. It was not possible to obtain such consent here, because there 
were infants, who were not capable of consenting, and, therefore, could 
not be deprived of that security, which they derived from having the trust 
property, upon Nicholson’s declining the trust, confided to the care and 
integrity of two trustees instead of one. Lam compelled, therefore, though 
with reluctance, to declare my opinion, that Nicholson, as well as Parry, 
is liable, as it regards the infants, for any loss to their shares of the pro- 
perty, which may be the consequence of the transfer of the stock by 
Parry. 

All that I can now do is, to refer it to the Master to inquire, whether 
any, and which of the parties interested in the trust fund, in any manner, 
and how, consented to or approved of the transfer of the trust stock by 
Nicholson to Parry; and whether any, and which of the parties interested, 
in any manner, and how, consented to or approved of the sale of the trust 
stock by Parry: and let the Master also inquire how the produce of the trust 
stock was applied, and what has become thereof: and let the Master be at 


(a) Though the general rule of the court is, that all, who are jointly liable with the defendants 
to satisfy the plaintiff’s demand, ought to be parties to the suit, yet cases of breaches of trust 
seem to have been an exception; and it has been held, that a cestui gue trust may proceed 
against the surviving trustees alone, without bringing before the court the representatives of de- — 
ceased trustees, who were involved in the same acts of misconduct. In Ex parte Angle (Bar- 
nard, 425), an application was made against the survivors of certain persons, who, under 4 Ann. 
c. 14, had been appointed managers of briefs issued for the relief of the sufferers by a great fire. 
The managers had originally been seventeen in number, but seven of them were dead; and it 
was submitted on the part of the survivors, that the representatives of the deceased managers 
ought to be brought before the court. But Lord Hardwicke’s opinion was, that it was not ne- 
cessary to bring those representatives before the court; that an order for accounting ought to be 
made against the survivors; that these managers were to be considered as one body, and that 
they were each of them answerable one for the other: ‘ for which reason,” said he, ‘ the objec- 
tion, in relation to the bringing the representatives of the managers that were dead before the 
court, was quite immaterial.” In Walker ». Symonds (3 Swans. 75), Lord Eldon says, “ When 
three trustees are involved in one common breach of trust, a cestui que trust, suffering from that 
breach, and proving that the transaction was neither authorized nor adopted by him, may proceed 
against either or all of the trustees.” ‘ 

+ 
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liberty tc state any circumstance specially as to these several matters, at 


the request of any party: and reserve the consideration of further direc- 
tions and costs, until after the Master shall have made his report. 


a Jones v. Davids. 
: A Russell, 277. 


Rolls.—Feb. 5, 7, 1828.—The plaintiff joined the testator as surety in a bond, which he paid 
after the death of the testator, taking an assignment of the bond: he is only a simple contract 
creditor of the testator. 


THE plaintiff filed his bill, on behalf of himself and all other the spe- 
cialty creditors of the testator, against the heir and the executors. j 

For the defendants it was objected, that the plaintiff was not a specialty 
creditor, and therefore, could not sustain such a bill. 

The plaintiff had joined as surety with the testator in ajoint and several 
bond; and, after the death of the testator, had paid the amount of the bond 
to the obligee, taking an assignment of the bond. 

Mr Griffith Richards, for the heir of the testator, relied upon Copis v. 
Middleton, 1 Turn. and Russ. 224, and cited Gammon v. Stone, 1 Ves. Sen. 
339, and Woffington vw. Sparks, 2 Ves. Sen. 569. The bond, he argued, 
was satisfied by payment; and the assignment of it to one of the co-obli- 
-gors was an idle formality; for the assignment of an instrument, which had 
ceased to have any legal force, could not confer any legal rights. 

Mr Sugden and Mr Wilson, for the plaintiff. This case is distinguished 
from Copis v. Middleton by the circumstance, that here the bond has been 
assigned to the surety; and, by virtue of that assignment, he must have 
against the estate of the principal obligor all the remedies which the obli- 
gee might have had. Suppose the surety had employed a third person to 

pay the amount of the bond to the obligee, and to take an assignment of 
it as a trustee for him, the bond in the hands of that trustee would have 
been a valid security; and the surety, through the medium of his trustee, 
- would have been a specialty creditor on the estate of the co-obligor. Can 
‘it, in equity, make any difference as to the nature or degree of his demand, 
whether the bond is assigned to him or to a trustee for him? 


February 7.—The Masrer of the Rots. In Copisv. Middleton the 
2 surety, Martin, had also taken an assignment of the bond; and that cir- 
~ cumstance was held not to make his case different from the case of the 
g other surety who had taken no assignment. After the assignment the 
action on the bond must be brought in the name of the obligee, and pay- 
ment by the surety would be an answer to the demand. 

The bill must be dismissed; but I will not in this case give the defend- 
ants the costs of the suit, because they ought to have demurred, and thus 
have saved to both parties all further expense. Hill wv. Reardon, 2 Sim. 
and Stu. 439, ante Vol. I. 

Vox. WL—4 I 
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Rolls.—February 7, 1828.—Persons, who were found by the Master to be the next of kin of the 
intestate, and were named by the court to be defendants in an issue directed to try the rights 
of other persons, who claimed also to be next of kin, were allowed a sum of 5002. out of the 
estate of the intestate, on giving security to account for it. 


THIS cause was instituted for the administration of the estate of the 
late Mr Osgood, who had named the late Mr Cruise, the conveyancer, his 
residuary legatee. Mr Cruise died very shortly before the testator; and, 
at the hearing of the cause, the court declared, that the testator died intes- 
tate as to his residuary personal estate, and referred it to the Master to 
inquire, who, at his death, were his next of kin. ; 

The Master reported in favour of two claimants on the paternal side, 
one of whom was one of the executors; and he disallowed the claims of 
seventeen other persons, who claimed to be next of kin, on the maternal 
side, in equal degree with the allowed claimants on the paternal side. 

The disallowed claimants, one of whom was also an executor, took two 
exceptions to the Master’s report; one, in respect of the disallowance of 
their own claims; and the other, in respect of the allowance of the claims 
on the paternal side. 

There was much evidence with respect to both claims, and the court 
expressed an intention to direct them to be tried by two issues; but, the 
parties residing in different parts of the kingdom, so that the issues could 
not be conveniently tried at the same time, the court, for the present, 
directed one issue only for the trial of the disallowed claims, in which the 
disallowed claimants were to be plaintiffs and the allowed claimants de- 
fendants; reserving the direction of the second issue, until after the trial of 
the first issue. 

The allowed claimants, as well as the disallowed claimants, now pre- 
sented petitions, alleging their poverty, and praying each to have a sum 
of 500/. advanced to them out of the estate of the testator, to defray the 
expenses of the trial of the issue. 

The matter was several times spoken to. 

Pope tai the Masrmr of the Rous gave his judgment to the following 
ettect:— 


Certain persons claimed before the Master, as next-of kin of the testa- 
tor, and their claim has been disallowed. They are dissatisfied with the 
Master’s judgment, and are willing to try their rights at law. Their claim 
not being in its nature a legal demand, they can try their right at_ law only 
by the assistance of this court, through the medium of an issue; and this 
court has granted them an issue accordingly, in which issue they must of 
necessity be plaintiffs. 

If their demand had been legal, the executors of the testator would 
have been the defendants in the issue; and in case of the success of the 
claimants, the costs of the defendants would have fallen upon the testator’s 
estate, having been duly incurred by the executors in the course of admin- 


istration. Strictly speaking, the executors should be the defendants here 


es 


AR 


CASES IN CHANCERY. 667 


[Gregg v. Taylor.] 


also; and, in like manner, their costs, in case of the success of the claim- 
ants, would then fall upon the estate. But the Master, who has disallowed 
the claims of the plaintiffs in the issue, has allowed the claims of certain 
other persons to be next of kin to the testator; and this court has, there- 
fore, substituted those persons, as defendants in the issue, in the place of 
the executors; first, for a general reason, which applies to all cases, be- 
cause the executors, as such, have no interest in the event of the trial; 
secondly, because, in this particular case, one executor is of the number of 
the disallowed claimants, and another executor is of the number of the 
allowed claimants. 

Application is now made to the court, as well by the allowed claim- 
ants as by the disallowed claimants, for an advance of money out of the 
estate of the testator, to enable them to defray the expense of the trial of 
the issue. 

The court cannot make any advance to the, disallowed claimants. 
Every plaintiff proceeds at law at the hazard of paying the costs, if he 
nhl and there is no reason here why the rule of law should be departed 
rom. 

The case is different with the allowed claimants. They are substituted 
as defendants in the place of the executors; and as the executors would 
have been entitled to an advance of money from the estate, it seems rea- 
sonable that those, who are substituted in their place by the court, shall 
have the same advantage; and more especially, because the right of the 
allowed claimants is questioned, and it is to be the subject of a future issue 
to be directed by the court; so that it may happen that these substituted 
defendants may ultimately be found not to be themselves next of kin, and 
consequently to have no interest in the question now to be tried. It 
would be unjust to expose them, not merely to the expense of a trial to 
assist their own claims, but also to the expense of a trial in which they 
take upon themselves the duty of the executors to resist the claims of 
others. For these reasons, the court directs an advance of 5002. to be 
made to the allowed claimants, who are the substituted defendants in the 
issue. 

If the plaintiffs in the issue should fail, the court may direct the costs 
of the issue to be paid by them. If the plaintiffs in the issue should suc- 


ceed, the court may direct the costs of the issue to come out of the estate. 
‘But no event of this trial will establish the title of the substituted defend- 
ants as next of kin of the testator; and, in either case, therefore, the sub- 


stituted defendants will have to account in respect of this advance of 5001. 


~ Under these circumstances, the court cannot part with this sum of 500/. 


without security, to be approved by the Master, that they will duly ac- 
count for the 500/. as the court shall direct. The fact that one of the 
allowed claimants is an executor cannot affect this principle. 

The plaintiffs in the issue claim only in equal degree with the allowed 
claimants; and if they should succeed, the court will hereafter direct an- 
other issue to try the right of the allowed claimants; and the now plaintiffs 


will then be the substituted defendants, and will be entitled to have an 


advance of an equal sum of 500/., undertaking to account for it as the 


- court shall direct; but, in respect of their adjudged interest in the estate, 


security will not then be required of them. 
If the plaintiffs in the issue now directed should fail, the court will then 


haye to consider who are to be the defendants in the issue, which is to try 
the title of the allowed claimants; and what advance of money, if any, 
shall be made; and to whom, and under what terms. 
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Parr v. Swindels. 
4 Russell, 283. 


Rolls.—Feb. 11, 14, 1828.—A gift of real estate to A. for life, with remainder to her children, ag 
tenants in common, and, in case A. shall die without leaving lawful issue, then with remainder 
over, isa giftto A. for life, with a remainder toher children for life, with remainder to A. in tail. 


IN this case John Bullock, the testator, inter alia, after giving to his 
wife, for her life, five freehold messuages in Chancery Lane, devised as 
follows:—*‘ And from and after the decease of my said wife, in case my 
daughter Mary Parr shall survive her, I give and devise unto my said 
daughter Mary Parr, all the said five messuages, to hold the same unto my 
said daughter and her assigns during her life; and, after the death of my 
said daughter, I give and devise the same unto and equally between and 
among the children of my said daughter, to take as tenants in common, 
and not as joint tenants; and, in case she shall die without leaving any 
lawful issue, then I give and devise the same premises unto and equally 
amongst the children of my daughters Charlotte Swindels and Hannah 
Foster.”’ 

The testator made no other devise of these five messuages; nor was there 
in the will any general residuary devise. 

The question in the cause was, what estate Mary Parr took under this 
devise. 

Mr Rose and Mr Lowndes argued, that the words “in case she shall 
die without leaving any lawful’? gave Mary Parr an estate tail by implica- 
tion; and they referred to the rule as stated by Fearne(a), and the cases 
there cited. The rule, they said, was, that, if there be a devise to A. 
for life, followed by words, which, upon failure of A.’s issue and not 
otherwise, give the estate over to other persons, A. takes an estate tail by 
implication. 

Mr Bickersteth and Mr Wilbraham, contra. The present case is dif- 
ferent from those, in which an estate tail has been raised by implication, 
to effectuate the general intention of the testator. The gift to Mary Parr 
is followed by a gift to her children; when the testator speaks of her dying 
without leaving issue, he means such issue as he had spoken of previously, 
namely, children. The words, therefore, can be satisfied without impli- 
cation. The testator probably considered (though erroneously) that he 
had given the fee to the children of Mary Parr, if she left any children; 
and the gift over was intended to provide for the event of her dying, leav- 
ing no children behind her. 

Mr Temple also contended, that Mary Parr took only a life estate; and 
cited Hockley v. Mawbey, 1 Ves. Jun. 143, 3 Bro. C. C. 82. 


feb. 14.—The Masrur of the Rorzs. The plain intention of the tes- 
tator was, that this property should not go over, until a failure of the issue 
of Mary Parr; and to effectuate this intention, an estate tail in her must be 
implied. It is to be considered, whether that estate is to be immediate in 


(a) Fearne on Cont. Rem, and Exec. Dev. 475—478, 


“a 7 CASES IN CHANGERY. 669 


[Parr v. Swindels.] 


her, or in remainder after estates for lifeto her children. If the intention, 
that the property should not go over to the children of Charlotte and 
Hannah, until there was a failure of issue of Mary, could not be effectuated 
without giving an immediate estate tail to Mary, there is in the books 
sufficient authority to warrant that construction. But as that purpose will, 
in this case, be equally accomplished by an estate tail in remainder to 
Mary, after the life estates given to the children, I am of opinion that the 
better construction is, that Mary takes an interest for life, with remainder 
io her children as tenants in common for life, remainder to Mary in tail. 
This construction will give effect to all the words of the will. 


Killock v. Greg. 


4 Russell, 285. 


Rolls —Feb. 16, 1828.—Where notice is given bya party to his agent in a particular adventure, 
that another person is jointly interested with him in the adventure, this prima facie imposes 
upon the agent the necessity of accounting with such other person for his share of the adven- 
ture. 

But this obligation ceases to exist, if the transactions show that it was the intention of such 
other person, and of the party originally interested in the adventure, that the agents should 
account solely with the latter. 


MR GILLIES of Belfast entered into a mercantile speculation to Russ- 
ia, jointly with two other commercial houses at Belfast: his share of the 
adventure being one-third of the whole. 
Messrs Greg and Lindsay, of London, were appointed the agents of the 
joint concern, through whose hands all moneys were to pass; and they gave 
the concern a credit to the extent of 34,000/. : 
gules afterwards agreed, that, Messrs Killock and Maxwell, who 
were ffie partners in a commercial house at Cork, should have one half of 
his share of the adventure; and they, in consequence thereof, were to be- 
come guarantees to Messrs Greg and Lindsay for Gillies’ one-third propor- 
tion of the credit given by these gentlemen totheconcern. Accordingly, 

‘Messrs Killock and Maxwell, on the 30th of September 1809, wrote the 
following letter to Messrs Greg and Lindsay.—<‘¢ Our mutual friend, Mr 
John Gillies, informs us, that you have confirmed credits to the extent of 
34,000/., for the joint account of himself, Greg and Blacher, and Robert 
Davies, to be drawn for from Russia. We beg, in consequence, to offer 
guarantee for his one-third proportion of the said sum.” 

On the 6th of October 1809, Messrs Greg and Lindsay wrote a letter to 
Mr Gillies, in the words following:—‘* We -have received from Killock 
and Maxwell, of Cork, a guarantee for your proportion of the credit we 
have given to Mr Morgan, at Archangel, viz. 10,000/., which he took 
with him, and 20,000/. further, which we are now forwarding in dupli- 
cate.” 

On the 9th of October 1809, Mr Gillies wrote a letter to Messrs Greg 
and Lindsay, in the following words:—‘‘ Messrs Killock and Maxwell, of 
Cork, holding a joint interest with me in our Russian adventures, | thought 
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their good name would not be unacceptable to you, and they advise hav- 
ing done the needful.” 

On the 19th of May 1810, Messrs Killock and Maxwell wrote to Messrs 
Greg and Lindsay as follows:—‘* We beg leave to remit you herein 15002., 
Maxwell on Anderson and Swan and Co., three months, on account of 
our common friend, Mr John Gillies of Belfast, which you will place to 
his credit accordingly.” 

On the 30th of May 1810, Mr Gillies wrote a letter to Messrs Greg 
and Lindsay, which, besides matters not relating to the joint concerns, 
contained the following passage:—‘* The present serves to hand four bills, 
amount 2500/.; shall shortly remit further; and hope Messrs Killock and 
Maxwell have sent their part of Morgan’s draft. Messrs Killock and 
Maxwell advise having further sent you 1500/.; they have also sent me 
funds, 4000/., on which account I remit, enclosed, my draft on Thornley 
and Co., 3000/., and Gordon and Co. will send you a bill for 10007. The 
other insurances, say one-sixth, Killock and Maxwell, and the other one- 
sixth upon joint account with Greg and Blacher, and Robert Davies, 1 
wish you now to cover.” 

Much other correspondence passed between Gillies, and Greg and Lind- 
say, which did not bear on the grounds of decision in the cause. 

Messrs Greg and Lindsay never opened any account with Messrs Killock 
and Maxwell, but carried all moneys received and paid, as to one third of 
the adventure, to the general account of Mr Gillies, with whom they had 
many other transactions: and, Mr Gillies afterwards becoming a bankrupt, 
they proved, under his commission, for a balance which was due to them 
upon that general account. 

The present bill was filed by Messrs Killock and Maxwell, as the own- 
ers of one-sixth share of the concern, for the purpose of compelling Messrs 
Greg and Lindsay to account with them in respect of all moneys received 
and paid on the Russian adventure. 

Mr Agar and Mr Pemberton, for the plaintiffs. The plaintiffs, by their 
contract with Gillies, became interested in the adventure to the extent of 
one-sixth; and this acquisition of interest by them was immediately noti- 
fied to Greg and Co., who had the advantage of their guarantee for the re- 
payment of such moneys as might be advanced on account of that one-third 
share, which had belonged originally to Gillies. The knowledge, which 
the agents had of this state of things, imposed on them the obligation of. 
keeping distinct accounts with the plaintiffs and with Gillies. Either one-. 
sixth of the moneys received on account of the adventure ought to have 
been carried to the credit of the plaintiffs; or the whole produce of the 
one-third share ought to have been carried to the joint account of the plain- 
tiffs and Gillies. Instead of taking this course, Greg and Co. have carried 
the whole produce of that one-third share, of which they knew that one- 
half belonged to Killock and Maxwell, to the general account of Gillies: 
in other words, they have chosen to give credit to Gillies for moneys which 
the plaintiffs alone had a right to demand or receive. 

Mr Bickersteth and Mr Wigram, contra. One of several partners can- 
not, by a contract with a stranger, give that stranger a right to a general 
account of the partnership dealings. Bray v. Fromont, 6 Mad. 5. The 
agreement between Gillies and. the plaintiffs constituted the latter, not 
partners in the adventure, but only sub-partners: and their right to an ac- 
count was against Gillies, and not against Greg and Co. Even if the 
transactions were originally of such a nature that they might have given 
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the plaintiffs a right to an account against Greg and Co., the subsequent 
conduct of the parties shows that the intention was, that Greg and Co. 
should account with Gillies only, and that Gillies and the plaintiffs should 
arrange with each other their respective rights and liabilities. The plain- 
tiffs make their remittances through Gillies, and in the name of Gillies, 
to be placed to the credit of Gillies; and even when they transmit money 
directly to Greg and Co., they give express orders for placing it to the 
credit of Gillies. Moneys thus remitted. ought to have been placed to the 
eredit of the plaintiffs, if Greg and Co. had been to account with them for 
the one-sixth of theadventure; but, asthe sums, which the plaintiffs advanced 
on account of their interest in the concern, were to be placed to the credit 
of Gillies, it followed of course, that the produce of the adventure, attribu- 
table to that interest, was to be carried to the same account. 

Mr Agar, in reply. The question here is not between partners, and 
does not relate to the rights which a partner may give a third person against 
his co-partners: it is merely a question between principal and agent; and 
the agent insists that, having been accountable to A. and B., he is dis- 
charged from accounting to A., beeause he has given B. credit, in the ge- 
neral account between him and B., for the moneys which belonged to A. 
There is nothing in the particular circumstances of the case to take it out 
of the general rule of law. As the interest in the adventure had origi- 
nally been distributed into three equal shares, it might be convenient that 
the moneys advanced on account of the share, which originally belonged 
to Gillies, should be placed to his credit; and it might be convenient for 
Greg and Co., or for the plaintiffs, that the remittances from the latter 
should be made through Gillies: but, in whatever form the agents might 
keep the account, they knew that one-sixth of the sums received in re- 
spect of theadventure belonged to Killock and Maxwell; and nothing short 
of the most plain and express directions from those gentlemen could have 
authorised them to transfer Killock and Maxwell’s share of the receipts 
from the accounts of the disbursements and receipts, in respect of the Russ- 
ian adventure, to the general account between the agents and Gillies. 
They have in fact paid, with the money which they owed to Killock and 
Maxwell, a debt which Gillies owed to them. 


The Masrer of the Rotts. When Messrs Greg and Lindsay received 
advice from Mr Gillies that Messrs Killock and Maxwell were interested 
in a moiety of his third share of the Russian adventure, it certainly im- 
posed upon them the duty of accounting with Messrs Killock and Maxwell 
in respect of their proportion; and if the case rested there, the plaintiffs 
would be plainly entitled to the relief prayed by the bill. But the subse- 
quent transactions amount to notice to Messrs Greg and Lindsay, that it 
was the intention of Messrs Killock and Maxwell, as well as of Mr Gillies, 
that Messrs Greg and Lindsay should account solely with Mr Gillies in 
respect of the one-third share, as if he had continued to be solely interest- 
ed in it, and that Messrs Killock and Maxwell were content to rest upon 
the personal responsibility of Mr Gillies. The first payment by Messrs 
Killock and Maxwell, on account of the joint concern, was a remittance 
of a sum of 1500/. made to Messrs Greg and Maxwell directly, on the 
19th of May 1810; and the letter of that date, in which it was enclosed, 
desires Messrs Greg and Lindsay to carry it to the account of Mr Gillies, 
and to place it to his credit. The letter from Mr Gillies to Messrs Greg 
and Lindsay, in the following month of May, refers to this sum of 15004. 


we 
we 
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as remitted by Messrs Killock and Maxwell on account of the Russian 
adventure, and statesthat Messrs Killock and Maxwell had also sent to him, 
Gillies, a sum of 4000/., which is evidently on account of their interest in 
the same adventure; and this 4000/. Gillies remits to Greg and Lindsay, 
and would of course be credited by them with such remittance. 

If it had been the intention of the parties, that Messrs oe and Lind- 
say should account directly with Messrs Killock and Maxwe 1 in respect 
of their moiety of Gillies’s share, the instructions as to the 15002. must 
necessarily have been, that it should be carried to the credit of Messrs 
Killock and Maxwell; and the 4000/., which was the remainder of the 
advance made by Killock and Maxwell on the adventure, would not have 
been sent by them to Mr Gillies to be credited in account between 
Gillies, on the one hand, and Killock and Maxwell on the other, but 
would have been sent directly by Killock and Maxwell to Messrs Greg 
and Lindsay, to be credited by them to the account of Killock and 
Maxwell. : 

There is no evidence on the part of the plaintiffs to repel the inference 
necessarily arising from the two letters referred to. The plaintiffs bill 
must therefore be dismissed with costs. 


Grant v. Lynam. 


4 Russell, 292. 


Rolls.—February 16, March 13, 1828.—Where a donor recommends or directs, that the donee, 
at her death, shall give his personal property to such of his family or such of bis relations as she 
shall think fit, the donee has a power to select the objects of her bounty amongst his relations 
or family, though not within the degree of next of kin. 

But if the donee does not exercise the power, the word “relations,” or the word ‘ family,” 


will be construed “ next of kin,’ unless the special expressions of the donee have a different 
import. 


THE testator, John Veal, made his will, infer alia, in the following ° 
words:—‘‘I give and bequeath my present dwelling-house, garden, pre- 
mises, and land adjoining, now in the occupation of Mr Charles Baker, to 
Elizabeth, my dearly beloved wife, for her use and benefit during her life, 
and with a power of giving and disposing of the said house and premises 
after her decease, with the limitation and condition of her bequeathing 
the same to any one of my own family she may think proper. Jtem, I 


give and bequeath to my said wife all my household furniture, plate, linen, 


books, and other utensils; and, after her decease, to any one or more of 
my own family she may wish or direct.’ 

Elizabeth Veal, the testator’s wife, survived him, and by her will «¢ gave 
and bequeathed all her leasehold property, her moneys and securities for 
money, goods, furniture, chattels, personal estate and effects whatsoever, 
subject to the payment of her just debts, funeral and testamentary expenses 
and legacies, to trustees upon trust to convert the same into money, and 
to stand possessed of the same, for the only use and benefit of John Grant, 
when he should attain twenty-one; and if he should die before twenty-one, 
then to the only use and benefit of the brothers and sisters of the said 
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John Grant who should be living at the time of his decease, with benefit 
of survivorship between them.” 

It was proved in the cause, that the testatrix, at the making of her will 
and her death, had no other leasehold property than the dwelling-house 
bequeathed to her by her husband. John Grant, the legatee, was nearly 
related to the testator John Veal, but was one degree more remote than 
his next of kin, 

It was not contended that John Grant could claim any part of the per- 
sonal chattels of the testator John Veal, which might be in the possession 
of his widow at her death, under the general description of ‘her moneys, 
&c.;’? but it was insisted, that, inasmuch as the testatrix had no other 
leasehold estate than the dwelling-house specifically described in the tes- 
tator’s will, the bequest of all her leasehold property amounted to evi- 
dence of her intention to exercise her power in that respect; and further, 
that John Grant, being one of the testator’s family, was capable of taking, 
although not one of his next of kin. 

In support of these positions, Mr Treslove and Mr Hayter argued, that 
evidence is always received to show, that a donee of a power, who has 
devised real estate, without specific reference to his power, had no real 
estate which he could devise, except that which was the subject of his 
power; and if it is shown that there is no other property to answer the 
devise, the will is held to be an execution of the power, though it 
contain no express reference, either to the power, or to the property 
which was the subject of that power. Standen v. Standen, 2 Ves. Jun. 
589. Bradly v. Westcott, 13 Ves. 445. Lewis v. Lewellyn, 1 Turn. 
and Russell, 104. Bennett v. Aburrow, 8 Ves. 609. Andrews v. Em- 
mott, 2 Bro. C. C. 298. Denn v. Roake, 5 Barn. and Cres. 720. So 
' far, therefore, as relates to the description of the property, the words of 
Elizabeth Veal’s will are sufficient to be an execution of the power; and 
the only question that remains is, whether the person, in whose favour the 
appointment has been made, is one of the class within which the objects 
of the power are comprised. That class consists of all persons who can 
be said to be “ of the testator’s family;”’ and all are of his family who are 
related to him by blood. The term “family”? admits of very wide and 
various significations; and there is nothing in the context of this will to 
restrict itsimport. Wrightv. Atkyns, 17 Ves. 255. Cruwys v. Colman, 
9 Ves. 319. M’Leroth v. Bacon, 5 Ves. 159. Brown wv. Higgs, 4 Ves. 
708, 5 Ves. 495. Sugden on Powers, 522. 

Sometimes the words ¢ family”’ and ¢ relations’? have been held to de- 
note the next of kin; but they have received that limited sense, only when 
they described a class, among whom a fund was to be distributed. All 
within the class were to share; and, therefore, in such cases, courts of 
4 justice have been obliged to put a limited signification upon terms, the in- 
definite import of which would otherwise have created extreme embarrass- 
ment. But/no difficulty of that kind arises, where the word ¢< family” or 
‘¢ relations” is used to denote the class, from which the donee of a power is 
to select an object of bounty: the exercise of the power limits the gift to one 
or more individuals; and, accordingly, the term, which describes the class 
whence the selection is to be made, is construed in its widest import, and 
is not subjected to any technical restriction. Hardingv. Glyn, 1 Atk. 469, 
5 Ves. 501. Forbes v. Ball, 3 Mer. 437. 

Mr Skirrow, contra. In all the cases, in which evidence has been re- 
ceived to show that there was no property to answer a devise, except the 

Vou. II,—4 K 
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subject of the power, the question related to freehold lands; and the same 
rule does not extend to chattel interests or personalty. Jones v. Tucker, 
2 Mer. 533. Jones v. Curry, 1 Swanst. 66, 7 Ves. 391. 

If the evidence be rejected, which has been entered into in order to 
show that the testatrix had no leaseholds of her own, there will remain no 
reason to believe that either the power or the subject of it was present to 
her mind, when she made this will. Besides, the leasehold is comprised 
in the same clause with ‘‘ moneys, goods,” &c., and, along with them, is 
made liable to the payment of her debts, and funeral and testamentary ex- 
penses. Such a charge of debts is wholly inconsistent with an intention 
to exercise her power. _ 

Even if the will is an exercise of the power as to the leasehold, yet 
‘¢ family’? must mean, according to its usual legal import, next of kin, un- 
less something can be found on the face of the will, which shows that it is 
to be taken in another sense: and then the appointment will be void, as 
having been made in favour of a person, who, though of the family of the 
testator, is not one of his next of kin. 


March 15.—The Master of the Rots. It is well settled, that, if the 
donee of a power has no freehold estate, except that which is the subject of 
the power, the will of the donee, giving freehold estate, will be so far deem- 
ed an execution of the power; for otherwise the will, as to that property, 
would wholly fail. There is no distinction between freeholds and leaseholds 
in the nature of the subjects; the difference is only in the quantity of inter- 
est: and there does not appear to me to be any solid ground, upon which it 
is to be maintained that a gift of leasehold, where the donee of the power 
has no other leasehold than the subject of the power, is not equally to 
manifest an intention to execute the power, as a gift of freehold under the 
same circumstances. A general gift of moneys, securities for moneys, 
and other personal chattels, which are in their nature subject to constant 
change and fluctuation, stands upon very different principles; and, as to 
them, the will must refer to them as the subjects of the power, or they 
will not pass. ; 

Upon the other point, whether the gift to John Grant is good, he not 
being one of the testator’s next of kin, the leading case is Harding v. 
Glyn, imperfectly reported in Atkyns, but correctly referred to in other 
cases by Lord Eldon, Lord Redesdale, and Sir W. Grant. There the tes- 
tator gave to his wife his house in Hatton Garden, and all the goods, fur- 
niture, and chattels therein at the time of his death; and also all his plate, 
linen, jewels, and other wearing apparel, and did desire her, at or before 
her death, to give the same unto and amongst such of his own relations, 
as she should think most deserving and should approve of. The widow, 
by her will, gave the house in Hatton Garden to Henry Swindale, and 
made no other disposition of the rest of the property bequeathed to her 
by her husband; but, after giving some legacies, she gave in general terms 
the residue of her personal property to certain persons, whom she made 
her executors. Henry Swindale, to whom the house in Hatton Garden 
was given, was a relation of the testator, but not his next of kin. The 
reported decision in that case is; that, as to the property of the husband 
‘not disposed of by the wife, the term ¢ relations’? should be construed as 
next of kin; and no notice is taken, in the judgment, of the house in Hat- 
‘ton Garden bequeathed to Henry Swindale. But, upon reference to the 
registrar’s book, it appears that the gift to Henry Swindale was establish- 
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ed. The principle, therefore, of that case is, that, where the author of the 
power uses the term redation, and the donee does not exercise the power, 
there the court will adopt the statute of distributions, as a convenient rule 
of construction, and will give the property to the next of kin; but that the 
donee, who exercises the power, has a right of selection among the rela- 
tions of the donor, although not within the degree of next of kin. 

I cannot find that the doctrine of that case has ever been impeached; on 
the contrary, it has been repeatedly acted upon; and the same rule has 
been applied with respect to personal estate, where the word family has 
been used in the place of relations. 

In addition to the cases which have been cited in the argument, I refer 
to the case of Mahon v. Savage, 1 Sch. and Lef. 111. In the case of 
M’Leroth v. Bacon, Lord Alvanley, proceeding upon the special words 
of the will, considered a husband as one of the family of the wife; and, in 
Atkyns ». Wright, Lord Eldon held, that, as to real estate, a direction to 
the donee to devise the property to the family of the donor, created a trust 
for the donor’s heir as persona designata. . But the cases do not break 
in upon the general rule, as I have stated it, with regard to personal estate, 
and I declare, therefore, that John Grant is entitled to the leasehold 
dwelling-house of the testator, according to the terms and conditions of 
the will of the donee of the power. 


Flight v. Bolland. 


4 Russell, 298. 


Rolls.—February 15, 19, March 17, 1828.—An infant cannot sustain a suit for the specific pers 
formance of a contract, because the remedy is not mutual. 


THE bill was filed by the plaintiff, as an adult, for the specific perform- 
ance of acontract. After the suit was ready for hearing, the defend- 
ant, having discovered that the plaintiff. was, at the time of the filing of 
the bill, and still continued, an infant, moved the court, that the bill might 
be dismissed with costs, to be paid by the plaintiff ’s solicitor. Upon that 
occasion the Vice-Chancellor made an order, that the plaintiff should be 
at liberty to amend his bill, by inserting a next friend for the plaintiff ; 
and the bill was amended accordingly. 

Upon the opening of the case, a preliminary objection was taken, that 
a bill on the part of an infant for the specific performance of a contract 

- made by him could not be sustained. ; 

@ Mr Bickersteth and Mr Koe, insupport of the objection. There is no 
instance of a decree for specific performance at the suit of an infant, and it 
would be contrary to the principles of a court of equity to entertain such 
a suit. Courts of equity, acting merely on equitable principles, will not 
lend their aid, where the remedy is not mutual: want of mutuality has 
always been deemed a sufficient ground for refusing specific performance 

> of acontract. Howell v. George, | Mad. 1. Lawrenson v. Butler, 1 Sch. 

and Lef. 13. Itis clear that specific performance could not be decreed 
against an infant, Co, Lit. 2 b.; and, therefore, it will not be decreed at 
the suit of an infant. Even if a decree were made according to the prayer 
of the bill, it would be impossible for the court to compel the plaintiff to 
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execute that decree. He could not be forced to pay the purchase-money; 
and, on attaining his full age, he might repudiate the contract and the suit. 
At law, an infant may maintain an action for breach of a contract, Warwick 
v. Bruce, 2 M. and S. 205; but he has no remedy in equity. 

Mr Pepys, Mr Morely, and Mr Stuart, for the plaintiff’ There are 
cases, in which a court of equity will decree specific peeformance, though 
there isnot mutuality of remedy. Ifa husband, seised gure uxoris, were 
to contract for the sale of his wife’s estate, the husband and the wife could 
enforce the contract against the purchaser; yet, if the purchaser were to 
file a bill against the husband and wife for specific performance, and the 
husband were to swear in his answer that the wife would not consent, a 
court of equity would not now interfere: it would neither decree the wife 
to join in the conveyance, nor would it order the husband to procure her 
concurrence, and send him to prison till that concurrence was obtained. 
In like manner, a party, who has signed an agreement, cannot enforce it 
against a party who has not signed it; and yet the latter may enforce it 
against the former. Martin y. Mitchell, 2 Jac. and Walk. 426; Hatton v. 
Grey, 2. Ch. Ca. 164; Coleman v. Upcot, 5 Vin. Abr. 527, pl. 17; Buck- 
house y. Crossby, 2 Eq. Ca. Ab. 32, pl. 44; Owen v. Davies, 1 Ves. Sen. 
82; Seton v. Slade, 7 Ves. Jun. 265; Western v. Russel], 3 Ves. and B. 
187. Theobservations made by Lord Redesdale in Lawrensonv. Butler, 
1 Sch. and Lef. 20, are not law. Mutuality of remedy, therefore, is not 
essential to entitle one party to file a bill for specific performance against 
another. 

In Clayton v. Ashdown, 9 Vin. 393, pl. 1, specific performance of an 
agreement made by aninfant was decreed. In Campbell v. Leach, Amb. 
740, observations are made which amount to this, that it is not an objec- 
tion to a bill for specific performance that the party asking the aid of the 
court, could not have been compelled to perform the agreement; and the 
instance of a contract between an infant and an adult is referred to as a case 
in which the one is bound, though the otheris not. In Shannon v. Brad- 
street, 1 Sch. and Lef. 52, one of the objections taken by the defendant 
was, that there was not mutuality of remedy; and, the instance of a con- 
tract between an infant and an adult being mentioned, Lord Redesdale 
said, 1 Sch. and Lef. 58, <¢ That case isno answer to the difficulty raised; 
it is the peculiar privilege of infants, for their protection, that though they 
are not bound, yet those who enter into contracts with them shall be bound, 
if it be prejudicial to the infant to rescind the contract.” The court may 
refer it to the Master to inquire, whether it is for the benefit of the infant 
that the agreement should be performed. : 

Mr Bickersteth, in reply. In Clayton v. Ashdown the infant had at- 
tained his full age, and had affirmed the-contract, before the bill was filed. 


With respect to cases under the statute of frauds, if the party who has not — 


signed the agreement files the bill, he gives the court jurisdiction to bind 
him by the agreement; and from that moment there is mutuality of remedy, 
Martin v. Mitchell, 2 Jac. and Walk. 427.. No case has occurred—at 
least none has occurred since the time when it was settled that the court 
will not decree a husband, who has contracted for the sale of his wife’s 
estate, to procure her to join in making a good conveyance—in which such 
a contract has been enforced against the purchaser. 


_ March 17.—The Masrer of the Rotts. No case of a bill filed by an 
infant for the specific performance of a contract made by him has been found 


~ 
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in the books. It is not disputed, that it is a general principle of courts of 
equity to interpose only where the remedy is mutual. The plaintiff’s 
counsel principally rely upon a supposed analogy afforded by cases under 
the statute of frauds, where the plaintiff may obtain a decree for specific 
performance of a contract signed by the defendant, although not signed by 
the plaintiff. It must be admitted that such now is the settled rule of the 
court, although seriously questioned by Lord Redesdale upon the ground of 
want of mutuality. But these cases are supported, first, because the statute 
of frauds only requires the agreement to be signed by the party to be 
charged; and next, it is said that the plaintiff, by the act of filing the bill, 
has made the remedy mutual. Neither of these reasons applies to the case 
of an infant. The act of filing the bill by his next friend cannot bind him; 
and my opinion therefore is, that the bill must be dismissed with costs, to 
be paid by the next friend. 


Smith v. Tolcher. 


4 Russell, 302. 


Rolls.—February 19, 1828.—As a general rule, where land is agreed to be sold tithe free, the 
right to the tithe is to be considered so material to the enjoyment of the land, that a purchaser 
is not compelled to complete his contract with a compensation, if a good title cannot be made 
to the tithe; but this rule admits of exception, where the circumstances manifest, that the right 
to the tithe did not form any inducement to the purchaser to enter into the contract. 


THE bill was filed for the specific performance of a contract, made by 
the defendant, for the purchase of a mansion-house and lands, which, in- 
cluding offices, garden, and pleasure ground, contained, altogether, about 
nineteen acres. ; 

In consequence of an advertisement describing the premises to the effect 
above stated, the agent of the purchaser, in a letter to the agent of the 
vendor, dated the 27th of August 1825, proposed to purchase the property 
for the sum of 63007. These proposals the agent of the vendor, in a letter 
dated the 29th of August, accepted; and directions were given to prepare 
a formal contract. The agent of the vendor, upon a subsequent reference 
to the title deeds, found that the conveyance to the. vendor included the 
great tithes of the nineteen acres; and, he having mentioned this cireum- 
stance to the agent of the purchaser, who was to draw up the formal agree- 
ment in writing, the latter introduced the great tithes as a part of the 
property purchased. The insertion of the great tithes cither was not 
observed by the agent of the vendor, or was not objected to by him, because 
he considéred them of no value, and that the vendor meant to sell all that 
was included in his own purchase; and an agreement, dated the 10th of 
September 1825, and including the great tithes, was sent to and signed by 

the vendor and purchaser. 

-No mention of tithes had been made, either in the advertisement, or in 
the correspondence between the agents, in which the price and conditions 
of the agreement had been fixed; nor was any addition made to the price, 
in consequence of the tithes being included in the formal contract. 

Upon investigating the title to the great tithes, it appeared that the legal 
estate of one moiety of those tithes was vested in an infant; and on that 
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ground the purchaser objected to complete the purchase. About twelve - 
acres, out of the nineteen which were the subject of the purchase, were 
occupied by the mansion-house and offices, the garden, and _pleasure- 
grounds; and the remaining seven acres, which adjoined, were in pasture; 
and, consequently, there was little probability, that any great tithes could 
ever arise on the property. In a letter written by the solicitor of the 
purchaser, he admitted that the purchaser had changed his mind with 
respect to the purchase, and for that reason took the objection as to the 
great tithes. ; 

The vendor, before the suit and in his bill, offered to make compensa- 
tion for the value of the great tithes. 

On the part of the defendant the case was rested, at the hearing, upon 
the ground, that it was now the settled rule of the court, that tithes were 
not the subject of compensation. 

Mr Horneand Mr Parry, for the plaintiff. The nature of the property, 
the history of the agreement, the conduct of the parties, show. that the 
great tithes are not essential to the enjoyment of the property which was 
the real subject of the contract. Here the land is laid out in pleasure- 
grounds, and is a mere appendage to the mansion-house. To break it up 
so as to make it productive of great tithes, would lessen the value of the 
property. Tolcher bought the premises as a place of residence; and his 
objection is, that he finds he might be exposed to a small possible incon- 
venience, if he were to convert the property to a purpose totally inconsis- 
tent with that for which he bought it, and were to deal with it in a way 
which would destroy its value. The substance of the contract is to be 
found in the letters of the 27th and 29th of August, in which the price is 
fixed at 6300/. Neither in these letters, nor in any step of the negotia- 
tion, did the parties consider themselves to be selling and buying great 
tithes; and when the tithes were included in the formal contract, no addi- 
tion was made to the price which had been previously fixed, without 
reference to them. . If they had been considered to be of any value or 
importance, some addition to the price would have been made, or, at least, 
would have been asked. Under these circumstances, they are a fit subject 
for compensation. 

Mr Pepys and Mr Swanston, for the defendant. The agreement, of 
which the bill seeks to enforce performance, is not an agreement contain- 
ed or supposed to be contained in the letters of the agents, but is to be 
found in the formal contract of the 10th of September, which expressly 
includes the great tithes. When a man buys an estate and the tithes of it 
the law presumes that he would not have bought the estate without the ! 
tithes; the taking of tithes being an interruption of enjoyment, and an an- 
noyance, which every one is anxious to avoid. He who sells an estate and 
the tithes of it, is bound to make a title both to the land and to the tithes: 
and if he cannot make a title to the tithes, a court of equity will not eal 
pel the purchaser to take the land, and be satisfied with a compensation for 


the tithes. Binks. Lord Rokeby, 2 Swanst. 222. Ker v. Cl 
den’s Law of Vendors, 259. "4 rv. Clobery, Sug- 


The Masrer of the Rotts. The rule of equity is, that, if a good title 
cannot be made to a part of the property agreed to be sold, and that part is 
material to the enjoyment of the remaining part, as to which a good title can 
be made, a purchaser shall not be compelled to take such remaining part with 
a compensation for the rest; it being reasonable to infer, that the purchaser 
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would not have entered into the contract, if it had not included that material 
part. In opposition to prior authority the other way, it may be said to be 
now settled, that a man, who agrees to purchase a landed estate which is 
described to be tithe free, shall not be compelled to complete his purchase 
if it turn out that the land is subject to tithe; it being considered as a gene- 
ral rule, that the right to the tithe is so material to the enjoyment of the 
land, as to have formed the inducement to the purchase. The good 
sense of this general rule is not to be disputed. But there may be cases 
of obvious exception to this general rule; and sucha case actually occurred 
in Binks v. Lord Rokeby, before Lord Eldon, who is to be regarded as 
the author of the rule. A considerable landed estate was contracted to be 
sold tithe free, and a good-title was shown to all the tithe, except as to a 
very few acres; and Lord Eldon held, that the right to the tithe of these 
few acres could not be considered so material to the enjoyment of the rest 
of the estate, as to have formed the inducement to the purchaser to enter 
into the contract; and he compelled the purchaser to complete his contract, 
with a compensation for the value of those tithes, as to which the title was 
defective. ; 

To apply Lord Eldon’s principle to the present case. Here the pur- 
chaser, by his agent, actually contracted to purchase the property at the 
agreed price, without the tithes; and the tithes were afterwards added 
to the written agreement by his solicitor, who prepared it, without any 
further treaty on the subject, and without any increase of the price. The 
right to the tithe could not possibly, therefore, be the inducement of the 
purchaser to enter into the contract. The tithes could have been omitted, 
by the vendor or his agent, in the description originally given of the pro- 
perty, and were afterwards admitted into the agreement, only because they 
were substantially of no value; and it is not easy to see how they can be of 
the value of the smallest piece of coin, since, as an appendage to the enjoy- 
ment of the mansion-house, there is no probability that the seven acres 
will ever be productive of great tithes. Upon the whole, the purchaser 
cannot be permitted to escape from his contract upon this pretence; but, 
the vendor having submitted to make him compensation for the value of 
the great tithe, let the Master ascertain that value, and let it be deducted 
from the purchase-money. 

Decree with costs. 


Ex parte Lakin, in the matter of Lakin. 
4 Russell, 307. 


Rolls.—Feb. 13, 1828.—The court will make an order for appointing a guardian and allowing 
maintenance, upon petition without bill, where the infant’s income does not exceed 3001. a 


year. 


THIS was a petition, without bill, by two infants, to have maintenance 
allowed. pore vs ; 

From the statements in the petition, it appeared that the infants were 
entitled, under three different wills, to property, consisting of money lent 
on mortgage, stock in the public funds, a leasehold house, shares in the 
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Birmingham Canal, &c., which yielded in the whole an aggregate income 
of from 450/. to 500/. a year; so that each of the infants had an annual sum 
of more than 200/. applicable to his maintenance. The father was alive, 
but was alleged not to be of ability to maintain his children. 

The question was, whether, where the income was of that amount, the 
court would make the order unless a bill were filed? 

Mr Lovat, for the petition, referred to the case of Ex parte Myerscough, 
1 Jac. and Walk. 151, where the court had made the order, the infant’s 
income being 2004. 


The Masrer of the Rorts, after observing that there should be some 
precise limit as to such applications, and that he could find none, made the 
order as prayed; and he observed, that, unless the rule was otherwise 
fixed by the Lord Chancellor, he should entertain such petitions, where 
the income did not exceed 300/. a year. (a) : 

The order was made, directing the Master to inquire whether the 
father was of ability to maintain the petitioners; and if he were found 
not to be of ability, then to approve of a proper allowance for their main- 
_ tenance. 

Reg. Lib. 1827, B. 561. 


(a) In the matter of Sir William Molesworth. 


June 25, 1824.—Maintenance will not be allowed, without a bill filed, to an infant entitled to 
real estate, which is of a yearly value exceeding 1001. 


This was the petition of an infant, and of his mother, who was his testamentary guardian, fora 
reference to approve of a proper allowance for his maintenance and education. The infant was 
entitled to real estates of large annual value ; and there was no suit depending in court. 

Mr Temple, for the petition. . It was formerly supposed that maintenance would not be allow- 
ed upon petition, unless the real estate of the infant was very inconsiderable. That notion is 
now exploded ; and the case of Ex parte Myerscough,(@) established the rule, that, where there 
was simply a question as to the amount of maintenance, and a clear fund existed, out of which 
it could be allowed, without entering into any accounts, the reference would be ordered upon 
petition, whatever might be the amount of the infant’s fortune. Here, there is a clear annual 
revenue, which the guardian is receiving ; and a suit will serve no useful purpose. 


Lord Girrorp, Master of the Roius. This subject having been brought more than once 
under my consideration, I have conferred with the Lord Chancellor upon it; and the result of 
that communication authorises me in saying, that, according to the present law of the court, 
maintenance wii! not be allowed, without a bill filed, to an infant entitled to realestate, except 

in cases where the property is very small. A petition alone has been‘held sufficient, when the 
estate did not exceed 100/. per annum: but doubts may well be entertained, whether, even in 
that relaxation of the practice, the court did not go farther than it ought to have done, where 
real estate was concerned; and I will not carry the relaxation to a greater length. Where the 
estate is of more value than 100/. a year, I will not upon petition make an order of reference to 
approve of a proper maintenance, but will put the parties to file a bill. 


* 1 Jac. and Walk. 151, where the principal cases on this subject are cited. 


CASES IN CHANCERY. 681 


Scaife v. Scaife. 


» 4 Russell, 309. 


Rolls.—Feb.19, March 5, 1828.—If an heir at law, alleging insanity in a devisor, file his bill 
against the devisee, and he fail in the issue devisavit vel non, he shall pay the costs of the 
issue, but not the costs of the suit, unless he might have asserted his claim by ejectment; and 
then his suit will be deemed vexatious, and he will be ordered to pay the costs of it. 


IN this case the testator had made several wills, which purported to dis- 
pose of his real estate. The last of these instruments was dated in March 
1824, and by it Robert Scaife was appointed sole executor. After the 
death of the testator, Robert Scaife, who was his heir at law and customary 
heir, renounced probate, of the will, and filed a bill, putting the validity of 
the several wills in issue, and alleging that they were not duly executed 
and attested, and that the testator, at the time of making them, was not of 
sound and disposing mind. 

The biil stated, that, among other property, the devisor was entitled to 
certain customary freeholds, which by the custom of the manor could not 
pass by devise; that the devisor, when of sound mind, had conveyed these 
customary freeholds to one of the defendants, upon trust to convey as he, 
the testator, should direct by his will; and it prayed that the trustee might 
convey the customary freeholds to the plaintiff, that the plaintiff might be 
quieted in his possession of the real property of his ancestor, and that pro- 
per issues might be directed to try the validity of the wills. 

Administration, pendente lite, with the will made in March 1824 an- 
nexed, had been granted to Thomas Scaife, the second son of the testator; 
and Robert Scaife had not contested the validity of the will, in the eccle- 
siastical court. . 

At thé hearing, the court directed an issue devisavit vel non, which 
was found against the plaintiff; and now, upon further directions, the 

“question was as to the costs of the suit. 

Mr Horne and Mr Crompton, for the defendants, insisted that the heir 
ought to pay the costs of the suit and of the issue; and they cited Johnson 
vy. Gardiner, 1 Dick. 313. 

Mr Pemberton, contra, cited Leacroft v. Maynard, 1 Ves. Jun. 279; 
Leman y. Alie, Amb. 163; Shales v. Barrington, 1 P. Wms, 481; and 
referred to the various other cases collected in Beames’s Doctrine of Costs, 


94—98. 


March 5.-—-The Master of the Rorrs. If in this case the heir could 
have asserted his claims by ejectment, then, upon the authority of Webb 
v. Claverden, 2 Atk. 424, and subsequent cases, his suit must have been 
deemed vexatious, and he must have paid the costs. But, the circumstance 
of the trust of the customary freehold rendering it necessary for him to 
come into equity, let his bill be dismissed without costs. The costs of 


the issue he must pay. 
Vou. IL.—4 L 
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4 Russell, 311. 


Rolls.—February 25, 26, April 24, 1828.—A limitation to an unborn child for life is not good, 
unless the remainder vests in interest at the same time. 

A testatrix, after expressing her desire that certain stock should remain in the three per cents for 
ever, bequeathed the dividends to her seven children for their lives, with survivorship among 
them; and directed, that, after the decease of all of them, their children should succeed to the 
annuity of their deceased parent, and that, after the decease of the seven children’s children, 
the dividends of the stock should devolve in annuities upon the lawful heirs of the testatrix: 
Held, that all the gifts were void, except the life interests given to the seven children. 


THE will, upon which the question in this cause arose, was in the 
words following:—“It is the most sincere and unalterable wish of I, 
Anne Thomas Hayes (who is the writer of this), widow of the late Rev. 
William Hayes, minor canon of St Paul’s cathedral, who died October the 
20th, 1790, and left me seven children, viz., William, korn at Lambeth, 
February 24, 1775; Ann, born July 26, 1777; Eliza, born May 18, 1780, 
in the parish of St Gregory, London; Philip, born October 12, 1781, in 
the parish of St Gregory, London; Sophia, born October 4, 1783, in the 
parish of St Gregory, London; Caroline, born November 26, 1785, in the 
parish of St Gregory, London; Ann Thurlow, born March 26, 1787, in the 
parish of St Gregory, London,—I repeat that it is my most fervent and 
unalterable wish, that, after my decease, my above-named seven children 
may inherit all the property that I may then possess, both in money and 
goods, in the manner as I shall hereafter describe: by the blessing of my 
heavenly Father, 5000/. stock, which I have inherited by the death of my 
late brother, Mr John Soaper, and which is in the three per cent consols, 
for every good and substantial reason, must ever remain there an undi- 
vided fund, as long as the three per cent consols may exist; and for no 
cause or consequence whatsoever must the principal ever be diminished. 
I then in the manner following bequeath 202 a year to each of my two 
sons, viz. William and Philip Hayes; and to my five daughters, 22/. a year 
to each of them, as long as they may live; and in case of the decease of 
any one of my above seven children, their annuity to devolve by a proper 
division among the rest of the surviving children of Anne Thomas Hayes; 
and in case of marriage of any one of my children, no husband, wife, or 
child born of such marriage shall claim any right or title of inheritance to 
succeed to any annuity after the decease of any one of my children, whilst 
there is one of the seven children of I, Anne Thomas Hayes, existing; but 
after the decease of the whole of my seven children takes place, then shall 
their children, lawfully begotten, succeed severally to the annuity of their 
deceased parent, upon their producing alegal claim to it, which must here- 
after be assured to them by a proper deed or settlement; and, after the 
decease of my seven children’s children, the dividend arising from the 
above 5000/. shall devolve in annuities upon the lawful heirs of I, Anne 
Thomas Hayes, forever.”’ 


At the time of the testatrix’s death, all her seven children were living; 
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and they were her sole next of kin. None of them had then any issue, 
but several grandchildren were afterwards born. 

The bill was filed by six of the children against their brother William 
Hayes, the administrator of the testatrix, and all the grandchildren in esse. 

The question in the cause was, whether all or some of the interests, 
given after the estates for life to the seven children, were not void as too 
remote. 

Mr Roots, for the plaintiffs. Hither the will is void for uncertainty; or 
all the bequests, beyond the gifts for life to the children, are contrary to 
the rules and policy of our law. The purpose of the testatrix seems to 
have been, to create an infinite succession of life estates; but that is a pur- 
pose which she cannot be permitted to carry into effect. : 

Mr Lynch, for William Hayes, one of the sons and the administrator | 
of the testatrix. 

It must be admitted, that, at all events, the ultimate gift to the lawfu 


-heirs of the testatrix is too remote; for it isa gift in remainder expectant 


upon the death of unborn children, and, therefore, not necessarily within 
the compass of lives in being and twenty-one years afterwards. Jee v. 
Audley, 1 Cox, 324. Then the most favourabie construction, which can 
be put on the prior part of the will, is this: each of the seven children of 
the testatrix takes a life interest in an aliquot proportion of the dividends 
of the stock, with survivorship among them, so that the survivor of all the 
seven shall take the whole of the dividends during his or her life: on the 
death of the survivor, the share of each of them goes to his or her children, 
if there be such children, for their lives: the children of the children were 
not intended to take more than a life interest, for the testatrix gives the 
fund to others after their decease, and there are no words to carry over 
the share of the children of one child, at their deaths, to the surviving 
children of any other child: therefore, upon the death of the children of 
the testatrix, the shares of such of them, as have no children then living, 
go to those who are now the next of kin of the testatrix; and the shares of 
such of them, as have children then living, go to the same next of kin at 
the death of those children. 

Mr Fonblanque, for the grandchildren. The gift to the grandchildren 
is contained in the direction “that they are to succeed severally to the 
annuity of their deceased parent upon their producing a legal claim to it, 
which must hereafter be assured to them by a proper deed of settlement.”’ 
Stock in the three per cent consols is properly described as an annuity; 
and the words are sufficient to pass the absolute interest. The gift over is 
clearly void, and cannot operate to cut down the prior bequest. The va- 
lidity of a devise to persons in esse for their lives, and, after their deaths, 
to their children, whether born or not born at the testator’s death, cannot 
be questioned. Dae 

Even if the words are considered as giving only a life interest to the 
grandchildren, the bequest will be valid to that extent. A gift for life to 
the unborn child of a person in esse is good; and there is no authority for 
holding such a gift to be void. Its validity cannot depend on the mode 
in which the ultimate interest in the fund is disposed of. 

April 24, 1828.—The case wasagain argued. Mr Fonblanque contended, 
that the gift for life to unborn persons was not vitiated by the invalidity 
of the subsequent contingent limitation; and that the only effect of the re- 
moteness of that limitation was, that, immediately on the death of the 
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testator, the ultimate interest devolved to his next of kin, subject to vested 
life interests in his children, and contingent life estates to unborn grand- 
children. He cited a passage from Fearn, where that author, after refer- 
ring to Manning’s case, 8 Rep. 95, and Lampet’s case, 10 Rep. 46, says, 
page 403, ‘¢In both the above cases, the devise over was to a person am 
esse, and ascertained. But the principle upon which the decisions pro- 
ceeded, had no relation at all to that circumstance; and, therefore, we find 
the same doctrine holds in cases where the ulterior devisee is not 7m esse, 
or not ascertained. Thus, where a termor for years(a) devised the term 
to his wife for eighteen years, and after to his eldest son for life, and after 
to the eldest issue male of that son for life; though the son had not any 
issue male at the time of the devise and death of the testator; yet it was 
held, that, if he had had issue male at his death, such issue male should 
have had it as an executory devise; for that notwithstanding its being a 
contingency upon a contingency, and the issue not being 7m esse at the 
time of the devise, yet, inasmuch as it is limited to the son but for life, it 
is good.”” 


The Master of the Rotts. The purpose of the will is to give the 
‘dividends of the 50002. stock in stated proportions amongst the seven chil- 

dren for their respective lives, with benefit of survivorship between them, 
and, after the death of the survivor of the seven children, then to give the 
annuity originally intended for each of the seven children, equally be- 
tween their respective children for their respective lives, with like 
benefit of survivorship between them; and, after the death of the sur- 
vivor of the children of the seven children, then the dividends of the 
5000/7. stock are to devolve in annuities upon the lawful heirs of the 
testatrix for ever. When this latter limitation is considered with refe- 
rence to the beginning of the will, where it is said, “that the 5000/. 
stock must, for every good and substantial reason, ever remain there an 
undivided fund, so long as the three per cent consols may exist,”’ it may 
be inferred, that the testatrix’s intention was, that the persons, whom she 
meant to describe as her lawful heirs at the death of the survivor of her 
grandchildren, were to enjoy, not the capital of the stock, but the divi- 
dends only, which, ‘after their deaths, were to descend to other persons 
then answering the same description. At all events it is plain, that the 
persons she meant to describe were not those who would answer the de- 
scription at her own death, but were those who would answer the descrip- 
tion at the death of her surviving grandchild. 

The true effect of this will is, therefore, a limitation to the seven chil- 
dren for life, with remainder to their children, whether born or unborn at 
the death of the testatrix, for their lives, with a contingent remainder over 
to persons who shall answer a particular description at the death of the 
surviving grandchild. . Thisis plainly tooremote. You cannot limit toan 
unborn person for life, unless the remainder vests in interest at the same 
time. The gift to the children of the children is therefore void, and the 
seven children who take life interests under the will, being the next of 
kin, are entitled to the remainder as undisposed of. (5) 


(a) Cotton ». Heath, J Roll. Ab. 612, 1 Eq. Ab. 191. 

(b) In Lord Deerhurst ». The Duke of St Alban’s, 5 Mad. 232, which arose upon a bequest 
of chattels to trustees, upon trust, after the decease of the survivor of the testator’s wife and son 
far such person as should from time to time be Lord Vere, Sir John Leach, Vice-Chancellor 
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The decree was as follows:—‘‘ His honour doth declare, that all the gifts 
of the 5000/. stock by the will of Anne Thomas Hayes the testatrix sub- 
ject to the life interests of her children, are void; and doth declare that 
the plaintiffs Philip Hayes, &c. and the defendant the Rev. William 
Hayes, the seven children, and only next of kin of the said Anne Thomas 
Hayes, are entitled to the said 5000/. stock, &c.” 


Needham ‘v. Smith. 


4 Russell, 318. 


Rolls.—February 26, March 13, 14, 1828.—By covenant in a marriage settlement, the husband 
was bound togive, by his last will or otherwise, to his children in equal shares all his real es- 
tates, other than a settled estate, and personal property: Held, that the covenant bound only 
such real estate ashe should die seised of; 

That the covenant bound shares of the settled estate, which the husband became entitled to by 
devise from a child, who died in his lifetime; 

That children living at the death of the husband were alone entitled to the benefit of the cove- 
nant. 


MR JOHN NEEDHAM, upon his marriage with a second wife, settled 
a freehold estate, part of his property, to the use of himself for life; with 
remainder to the intent that his wife, if she survived him, might receive 
an annuity of 60/. during her life; with remainder’ to all his children, 
whether by his first wife or by his then intended wife, as tenants in com- 
mon in fee. The settlement contained also the following covenant:— 
«¢ And the said John Needham, in consideration of the said marriage, and 
for other the considerations aforesaid, for himself, his heirs, executors, and 
administrators, doth hereby further covenant, promise, grant and agree, 
to and with the said Charles Dodsworth and James Butler, their heirs, 
executors, and administrators, that, in case the said intended marriage shall 


said, 5 Mad. 278, ‘The son and grandson of the testator were living at his death, and were 
both, therefore, limited to the use and enjoyment only; but the child, who succeeded the grand- 
son as Lord Vere and Duke of St Alban’s, was not living at the death of the testator, and could 
not, therefore, by the rules of law and equity, be limited to the use and enjoyment only.” 

In the argument in that cause, the rule contended for on behalf of some of the defendants was 
the following, 5 Mad. 269, “You may give to a person unborn an estate for life, but you cannot 
engraft a succession on that life estate; nor give to two generations of unborn persons in success- 
ion.” The counsel on the other side seem to have admitted, that, if there be a gift to an un- 
born son for life, with subsequent limitations over, the gift for life may be good, though the sub- 
sequent limitations are too remote. See Mr Sugden’s Reply, 5 Mad. 278. 

In Beard v. Westcott, 5 Taunt. 393, and 5 B. and A. 801, there was a demise to John James 
Beard for ninety-nine years, if he should so long live, remainder to his first son for ninety-nine 
years, if he should so long live, with remainders over to other unborn persons: John James Beard 
had no child at the testator’s death: and it was held both by the common pleas and the king’s 
bench, that the limitation of an estate for ninety-nine years to the first son of John James Beard, 
determinable with his life, was valid, but that the subsequent limitations were too remote. 

See also Humberstond v. Humberstond, 1 P. Wms, 332; Somerville v. Lethbridge, 6 T. R. 
213; Robinson v. Hardcastle, 2T. R. 781; and Sugden’s edition of Gilbert on Uses and Trusts, 


p. 268. 
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take effect, and there shall be any issue of such marriage, then, and in such 
case, he, the said John Needham, shall and will, by his last will and tes+ 
tament or otherwise, give, devise, and bequeath all other his real estates, 
and also all his personal estate and effects, whatsoever and wheresoever, 
unto and amongst all and every the children of his body, whether born 
of the body of his late wife Hester, or to be born of the body of the said 
Anne Burton his intended wife, and their heirs, executors, and adminis- 
trators respectively, according to the nature or quality of such his estates, 
share and share alike, as tenants in common and not as joint tenants, ex- 
cept such part or parts thereof as he may hereafter give, devise or bequeath 
unto, or to the use of the said Anne Burton.” 

At the date of the settlement four children of the first marriage were 
living: and, by the second wife, Mr Needham had six children. 

Some time after his second marriage, Mr Needham entered into a con- 
tract to sell to John Kirkman freehold property, to a part of which he was 
entitled at the time of the settlement, and other part of which he had sub- 
sequently acquired. The purchaser objecting to the title, on the ground 
of the covenant in the settlement, Mr Needham filed his bill in the court of 
chancery for a specific performance of the contract. On the hearing of 
that cause, the Vice-Chancellor sent a case to the court of king’s bench: 
and in that case, which stated that there were children both of the first and 

,of the second marriage then living, the question for the opinion of the 
court was, ‘* Whether, in case John Needham should depart this life, 
leaving such children as aforesaid, without having procured a re-convey- 
ance of the lands and tithesso sold and conveyed to John Kirkman, so that 
he should be unable, by his last will or otherwise, to give, devise, or be- 

‘.queath the same to and amongst his children, he would be guilty of a breach 
-of the covenant entered into by him in his said settlement, to give, devise, 
-and bequeath, by his last will or otherwise, all other his real estate as therein 
amentioned.”” 

Upon this case, which is reported under the name of Needham v. Kirk- 
man, 3 Barn. and Ald. 531, the judges certified, that, in the event men- 
‘tioned, Mr Needham would not be guilty ofa breach of the covenant. 

Robert, the eldest of the sons of Mr Needham by his first marriage, 
having died intestate in his father’s lifetime, his expectant share of the set- 
tled estate descended to his next brother, Edward, who afterwards died 
also in his father’s lifetime, having devised the share so descended to him, 
as well as his own original expectant share, to his father in fee. 

Elizabeth, a daughter of the first marriage, married, and died in her 
father’s lifetime, leaving an infant son. 

Mr Needham survived his second wife; and by his will devised the two 
shares of the settled estate, which had been devised to him by his deceased 
son Edward, to a trustee upon certain trusts, under which none of his 
children, except one, took any benefit. At his death, there were five 
children of the second marriage alive, and one child of the first marriage. 

The bill was filed by the surviving children of the second marriage, to 
have the benefit of the covenant with respect to these two shares of the 
settled estate. 

There were two questions in the cause: 

First, whether the devise of the two shares of the settled estate, which 


the father derived from his son, was a breach of the covenant in the 
settlement: 
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Secondly, whether the covenant was to operate for the benefit only of 
children. who were alive at the death of the father, or also of the represen- 
tatives of children who died in his lifetime. 

Mr Preston and Mr Temple, for the plaintiffs. In Needham v. Kirk- 
man, 3 Barn. and Ald. 531, the court of king’s bench decided, that this 
covenant did not bind the property which the settlor had at the date of the 
deed, or property which he acquired subsequently. That decision must 
have proceeded on the principle, that the covenant bound only the lands of 
which he should die seised: and unless it bound them, it could have no 
operation. The covenant, therefore, extended to all the real estates of 
which he should die seised, other than the settled estates—that is, to all 
the real estates of which he should die seised: for the settlement gave him 
no devisable interest in the freeholds which were comprised in it. When 
he subsequently acquired the remainder in fee of two of the shares of the 
lands comprised in: the settlement, his interest in these shares was an in- 
terest which had not been made the subject of the settlement; and every 
interest, existing in him at the time of his death, which was not the subject 
of the settlement, was necessarily bound by the covenant. Prebble v. 
Boghurst, 1 Swanst. 309, 580. 

The only objects of this covenant are the children: and those children 
alone can claim the benefit of it, to whom he could have devised the pro- 
perty—that is, children living athis death. The words—* or otherwise’’ 
—do not vary the construction. The father could not have given a share 
of these lands to some of the children in his lifetime, in fraud of his cove- 
nant; and he could not have devised to a deceased child, or to the repre- 
sentatives of a deceased childs The covenant created atrust, with a power 
superadded: and it must receive the same construction as would be given 
to a power of appointment. At all events, it is of little importance how 
or to whom the father might have given otherwise than by will; he has 
not attempted to give in any other manner than by will; and the covenant 
must operate exclusively for the benefit of those who alone were the ob- 
jects of that power, which, at the moment of his death, the father pos- 
sessed. 

Mr Whitmarsh, for the devisee in trust. 

Mr Pepys, for the child who claimed beneficially under the devise of* 
the father. In Needham v. Kirkman, the court of king’s bench decided 
nothing more than this,—that the covenant did not affeet property, being 
no part of the settled estate, which the settlor alienated in his lifetime. 
That decision does not touch the question, whether the covenant affects a: 
share of the settled estate, which the settlor derived subsequently from the: 
gift of those who acquired their interest solely under the settlement. The 
deed of settlement describes certain real estates, and creates a series of 
limitations with respect to them, after which the settlor covenants to give 
and devise, by his last will or otherwise, all other his real estates—that isy. 
all estates other than those previously described. The plain interpretation 
of the words protects the lands in question, which are not other than the 
lands specified in the deed, but are a portion of those very lands, from the- 
operation of the covenant. 

Mr Tamlyn, for the son and heir of the deceased daughter, argued that: 
he, as the representative of his mother, was entitled to a share of that por- 
tion of the settled estate which Mr Needham had devised. 


February 26.—The Master of the Roxris. This point has, in fact, 
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been decided by the court of king’s bench. The only ground, upon whielt 
their judgment could have proceeded, is, that the covenant in question 
neither bound the real estate of which Mr Needham was seised at the time 
of the settlement, nor any subsequently acquired real estate, unless it con- 
tinued to be his property atthe time of hisdeath: and to that conclusion I 
should have come without the advantage of this prior decision. All real 
estate, of which he was seised at his death, is bound by his covenant. 

A distinction has been taken in the argument, because the property, thus 
devised, consisted of the shares of two of the sons in the settled estate. 
There is certainly some singularity in the circumstance; but what differ- 
ence can it make in principle? The father being bound by his covenant 
1o give equally to all his children such property as he should be entitled to at 
his death, the manner, in which he acquired that property, must be wholly 
indifferent. 

The children at the death of the father are to take by his gift, and must 
necessarily be children living at his death, and then capable of taking. 
The heirs of the children, who died in the lifetime of the father, can have 
no benefit from this covenant; and it makes no difference that one of these 
children left a child. It is true that the words of the covenant are, that 
the father is to give by his will or otherwise: but he could not in any 
manner have conferred an interest, under the covenant, upon the representa- 
tives of a child not living at his death. 


March 13.—In consequence of permission given by the court, upon an 
application made on behalf of the infant son of the deceased daughter, the 
last point was argued a second time. 

Mr Tamlyn cited Emperor v. Rolfe, 1 Ves. Sen. 208; Cholmondeley 
v. Meyrick, 3 Bro. C. C. 253, in the note, and 1 Eden, 77; Hope v. Lord 
Clifden, 6 Ves. 499, and Bradish v. Bradish, 2 Ball and Bea. 489. In 
the last of these cases, he argued, a marriage settlement provided, that, if 
the husband and wife should both die, leaving one or more children, a sum 
of 600/. should go to the use of those children in such manner and shares 
as the father should, by his last will, or any other deed, appoint; and the 
husband covenanted that one half of whatever substance he should be seised 
or possessed of at the time of his death, beyond the 600/., should imme- 
diately go to such child or children. The decree declared, 2 Ball and Bea. 
491, that all the children of the marriage (including some who died in the 
father’s lifetime) were entitled to the benefit of the covenant. On the 
same principle, the covenant in this settlement must operate in favour of 
the daughter who died in Mr Needham’s lifetime, as of the children who 
survived him. 

Mr Preston, contra. The doctrine of the cases which have been cited 
is merely this; that the court, in favour of a general intention appearing 
on a settlement, has held that portions vested in the children, and were 
not devested by their dying in the father’s lifetime, though there were 
words in the instrument, which, taken literally, seemed to imply, that 
those children only, who survived the father, were to share in the fund. 
That doctrine has no application to the present case. If the decree of 
Lord Manners in Bradish v. Bradish goes further, it is not warranted by 
any principle of decision or by any class of authorities. 


March 14.—The Master of the Rozts confirmed the judgment which 
he had pronounced before. 
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A Russell, 325. 


Rolls. —March 10, 1828.—A testator gave to his daughter a legacy of 10,0001., “ payable and to 
be paid unto her in manner following, viz. a sum of 5000/. upon her marriage under twevty- 
one, with the consent of his trustees, and the sum of 5000/., within two years afterwards.’’ 
The daughter married under twenty-one, without the consent of trustees ; and, her first 
husband dying, she married a second husband at the distance of thirty years from her first 
marriage: 

Quere. If, on such second marriage, she became entitled to the 10,0001. 


THE testator, Sir Thomas Blackett, by his will, among other things, 
gave to his daughter Louisa a legacy of 10,000/., “ payable and to be paid 
to her in manner following; that is to say, the sum of 5000/. upon her 

marriage, (with such consent and approbation as aforesaid) and the sum 
of 5000/. within two years afterwards.’’? The consent and approbation re- 
ferred to was expressed in a former part of the will, where certain real 
estates were devised in remainder to the use of the daughter Louisa, ‘¢ or 
such person as she shall first intermarry with, if any, (if, before she attain 
the age of twenty-one, by and with the consent and approbation of John 
Erasmus Blackett and Thomas Cotton, or the survivor and his heirs, and 
which person shall also previously make a competent settlement on her 
my said daughter Louisa, by deed or deeds in writing, to the like appro- 
bation of the said John Erasmus Blackett and Thomas Cotton) &c.”’ 

The daughter Louisa, now the plaintiff Mrs Clifford, intermarried, be- 
fore she attained twenty-one, with Mr Stackpole, without the consent and 
approbation required: and afterwards, she, with Mr Stackpole, filed their 
bill in this court, claiming the legacy of 10,000/., and the other provisions 
made for her by the will. In that suit, which came on to be heard before 
Lord Rosslyn, and is reported under the name of Stackpole v. Beau- 
mont,(q@) it was declared, that she was not entitled to the legacy of 10,0004. 

Mr Stackpole the husband having died, the plaintiff Mrs Clifford, at 
the distance of about thirty years from the first marriage with Mr Stack- 
pole, intermarried with the co-plaintiff Mr Clifford; and the present bill 
was filed, claiming the legacy of 10,000/., upon the ground that the legacy 
was payable to her upon marriage generally, and that the consent and ap- 
probation required applied only to a marriage under twenty-one. 

Mr Sugden and Mr Lynch, for the plaintiffs. The testator has be- 
queathed to his daughter Louisa 10,000/., of which 5000/. is to be paid on 
her marriage, and the remainder two years afterwards; but he provides by 
a parenthetical clause, that, if she marries under twenty-one, the marriage 
must be with the consent of certain persons. She married under twenty- 
one without the required consent. Marriage under that age, without con- 
sent, was not such a marriage as entitled her to receive the legacy; and so 
Lord Rosslyn held. Now the state of circumstances is altogether differ- 
ent; and the question raised is one which that judge could not consider. 


(a) 3 Ves. 89. In that report, the will, on which the question arises, is stated at length. 
Vout. TI.—4 M a 
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The lady, having long since attained twenty-one, has married Mr Clifford; 
and that marriage entitles her to the legacy. fe 

If for the words «with such consent and approbation as aforesaid,” we 
substitute the preceding clause to which they refer, the bequest will run 
thas:—‘*I give 10,000/. to my daughter Louisa, to be paid to her in 
manner following; that is to say, the sum of 5000/. upon her marriage (if 
before she attain the age of twenty-one, by and with the consent and ap- 
probation of John Erasmus Blackett and Thomas Cotton), and the sum of 
50002. within the two years next afterwards.” ‘The effect of the words, 
according to their natural and grammatical construction, 1s—not to limit 
the bequest to the event of the legatee’s marrying under twenty-one—but 
to annex a condition to the gift, in the event of the marriage taking place 
during infancy. It isnot a very probable intention to. impute to a testa- 
tor, nor one very consistent with the scheme of this will, to suppose that 
the daughter was not to receive the legacy, unless she married under 
twenty-one. ; 

The argument in Stackpole v. Beaumont turned exclusively on the 
effect of the annexed condition in the event of marriage under twenty-one; 
and Lord Rosslyn speaks of the condition as operating only up to that 
age. He states the question to have been, whether the lady had put her- 
self in a situation to answer the description of the person to take; and he 
decided that she had not done so. But, in the altered state of circum- 
stances which now exists, the event has happened, on which the legacy 
was given to her; for the money was'to be paid to her on her marriage; 
and, the age of twenty-one being attained, the condition, which affected 
marriage during her minority, has no operation. 

Mr Horne, Mr Pepys, and Mr Knight, contra. The legacy is ex- 
pressly directed to be paid on marriage with the specified consent and ap- 
probation; and the argument on the other side is, that it is to be paid 
merely on marriage. That construction strikes out plain and important 
words, There is no necessity that the condition, requiring consent and 
approbation, should be limited to marriage during the infancy of the lega- 
tee; but if it be so limited, what could be a more probable intention than 
that the testator should have said, ‘* I give you a certain legacy, if you 
marry before twenty-one, with the approbation of those in whom I have 
reposed confidence; but you shall not enjoy that benefit, if you marry 
without their consent, whether such marriage takes place without their 
approbation during the period to which their authority extends, or after 
that period has expired.” If the daughter Louisa did not become entitled 
when her first marriage took place, it is a fantastical construction to say, 
that her second marriage, thirty years afterwards, can give her a new right. 


The Masrer of the Roxrs.—I cannot read the judgment of Lord 
Rosslyn in the case of Stackpole v. Beaumont, without coming to the 
conclusion, that the principle, upon which he decided that case, neces- 
sarily determines the present question. His opinion, plainly was, that the 
legacy was given to the lady only in the event of her marrying under 
twenty-one, with the consent and approbation of his trustees, and that, 
such consent not having been given, she could not be entitled to the 
legacy. It would not become this court to adopt a different conclusion, 
unless it considered the case very clear the other way; and I cannot say 
that it is clear that the testator meant to give the sum generally as a mar- 
riage portion, with this restriction only, that a marriage under twenty- 
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one should not entitle her to it, unless it were had with the consent and 
-approbation of his trustees. This is certainly not the natural effect of the 
language he has used; and he may well have intended this legacy as a 
bounty upon a marriage with consent under twenty-one. I must leave 
the parties, therefore, to review Lord Rosslyn’s judgment, if they think 
fit, before a higher tribunal. 
Bill dismissed without costs. 


Attorney-General v. Mullay. 


4 Russell, 329. 


Rolis.—March 10, 1828.—Where the husband incurs a forfeiture, under the twenty-third sec- 
tion of 4 Geo, IV. c. 76, the court has no discretion to mitigate the penalty, but is bound to 
settle and secure all property, present and future, of the wife, for the benefit of herself or’ 
the issue of the marriage. 


THIS wasan information filed by the Attorney-General, under the 4th 
Geo. IV. c. 76, s. 23, for the purpose of having it declared, that the de- 
fendant had in this case incurred a forfeiture of all interest in the present 
or future property of his wife, by reason that, in order to obtain the license 
under which the marriage was solemnized, he had taken a false oath that 
the wife was of age, though, in fact, she had not completed her twenty- 
first year. It further prayed, that the wife’s present and future pro- 
perty might be settled and secured for the benefit of herself and the issue 
of the marriage. 

It was not disputed, that the facts, which brought the case within the 
act, were fully proved. 

Mr Sugden and Mr Lovat, for the information. 

Mr Pemberton, for the husband. A discretion is to be exercised, as to 
whether the offending party shall suffer the penalties to which the act 
makes him liable. It was not the intention of the legislature, that those 
penalties should be inflicted in every case. Certain requisites are prescri- 
bed, without which an information shall not be filed; but it is not made 
imperative on the Attorney-General to file an information, wherever those 
requisites exist. Whether the offending party is or: is not to suffer the 
penalties, cannot depend on the mere chance of whether the Attorney- 
General shall or shall not choose to file an information. The filing of the 
information gives the court jurisdiction, but that jurisdiction the court 
is to exercise according to its own discretion. The act does not require a 
forfeiture to be declared; the words are, that the ‘ court shall have power 
in such suit to declare such forfeiture, and thereupon to order and direct 
that all such estate, right, utle, and interest in any property, as shall then 
have accrued, or shall thereafter accrue, to such offending party by force 
_ of such marriage, shall be secured under the direction of such court, for 
the benefit of the innocent party, or of the issue of the marriage, or of any 
of them, in such manner as the said court shall think fit, for the purpose 
of preventing the offending party from deriving any interest in real or 
personal estate, or pecuniary benefits from such marriage.’’ The court, 
therefore, ought not to hold itself bound to declare a forfeiture, but will 
consider, whether it would not be reasonable, looking at the circumstances 
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of the parties, their age, and their situation, to direct a settlement of the 
wife’s fortune to be made upon principles similar to those on which it acts 
towards a husband who has married a ward without the sanction of the 
court. 

Mr Phillimore, for the wife. 


The Masrer of the Rorz1s stated, that, it not being disputed that the 
fact was fully proved, which brought the case within the provisions of 
the 4 Geo. IV. c. 76, the court had no discretion given to it by the act to 
mitigate the penalty, but was bound to declare the forfeiture in the words 
of the act, and to refer it to the Master to inquire what estate, right, title, or 
interest in any property the wife was entitled to at the marriage, or had 
subsequently acquired, and to secure the same under the direction of the 
court; and also to refer it to the Master to approve of a proper settlement 
of such property and all future property which the wife might acquire 
during the coverture, for the benefit of the wife or the issue of the mar- 
riage, or either of them. 

Decree accordingly. 


Francis v. Collier. 


4 Russell, 331. 


Rolls.—March 10, 1828.—A testator, in the case of an event which happened after his death, 
directed a freehold estate to be sold, and the produce applied upon the trusts, intents, and pur- 
poses afterwards expressed in his will, as to his residuary personal estate; by a codicil, he 
revoked the gift in his will of his residuary personal estate, and made a new disposition of it. 
The produce of the freehold estate is not thereby affected, but passes upon the trusts, intents, 
and purposes, which were expressed in the will as to the residuary personal estate. 


THE testator, Joseph Shepherd, by his will devised certain freehold 
property to his daughter Hannah for life, with remainder to her children, 
in manner therein mentioned; and he directed, that, after Hannah’s death, 
the freehold property, in case she left no child who should become en- 
titled to it under the limitations contained in his will, should be sold by 
his trustees, and the produce applied upon the trusts, intents, and purposes 
thereinafter expressed, of and concerning his residuary personal estate. 
By a subsequent clause in his will, he gave his residuary personal estate 
upon certain trusts, for the benefit of six of his daughters and their hus- 
bands and children, including his daughter Hannah, but excluding alto- 
gether a seventh daughter of the name of Sarah. 

The testator by a codicil, executed and attested so as to pass freehold 
estates, altogether revoked the bequest in his will of his residuary per- 
sonal estate, and directed such residuary personal estate to be divided into 
seven parts, and gave six of such parts absolutely to the six daughters 
named in the residuary clause in his will; and the other seventh part he 
gave to trustees, upon certain trusts, for the benefit of his daughter Sarah 
and her children. 

The daughter Hannah survived the testator, and afterwards died, leav- 
ing no child to take the benefit of the provisions in the will as to the free- 
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hold property devised to her for life: and the question in the cause was, 
whether the produce of that freehold property, which,in the events that had 
happened, had been sold according to the directions of the will, was or was 
not to be considered as passing under the codicil by the revocation of the 
residuary clause in the will,,and by the effect of the new residuary clause 
contained in the codicil. 

Mr Pepys and Mr Jeremy, for the plaintiffs, argued, that the produce 
of the real estate was to be applied according to the trusts expressed in the 
will, and was not affected by the codicil; and they cited Gallini v. Noble, 
3 Mer. 691. 

Mr Bickersteth and Mr Knight, contra. The trusts declared in the 
will concerning the personal estate are annihilated by the codicil, as com- 
pletely as if the words expressing them had been obliterated. The opera- 
tion of the codicil is, that the will, taken by itself, and as distinguished 
from the codicil, contains no operative trusts of the residuary personal 
estate; those trusts are to be found only in the codicil; and, the codicil 
being, in effect, a part of the will, and the trusts of the produce of the real 
estate being identified with the trusts of the residuary personal estate, the 
produce of the real estate must pass according to the trusts contained in 
the codicil. 


Mr Simons, Mr Phillimore, Mr Collinson, and Mr Lynch, for other 
defendants. 


The Master of the Rotis. When the will gives the produce of this 
freehold property, upon the trusts, intents, and purposes which were ex- 
pressed in the will as to the residuary personal estate, the effect is the same 
as if those trusts, intents, and purposes had been immediately repeated, 
and applied in terms to the produce of the freehold estate. If such had 
been the case, it is obvious that the revocation, by the codicil, of the 
residuary gift of the personal estate by the will, would have been no 
revocation of the disposition of the produce of the freehold estate; and 
it can make no difference in principle, that the testator saves himself the 
trouble of repeating those trusts, intents, and purposes, by compendious 
words of reference. The produce of the freehold estate remains, there- 
fore, unaffected by the codicil, and must still be applied upon the trusts, 
intents, and purposes, which were expressed in the will as to the residuary 
personal estate. 


Downes v. 'Timperon. 


4 Russell, 334. 


Rolls.—March 13, 1828.—A feme covert, described as such in the will of the testator, may, 
during the coverture, execute by deed a power of disposition, given her by the will, over real 
and personal estate. 


THE testator, George Kinghorn, by his will, znter alia, gave to his 
daughter Ann Downes, whom he described as the wife of the plaintiff, J. 
J. Downes, and to her heirs, executors, administrators, and assigns, a 
legacy of 2000/., the fee-simple of a certain real estate in the island of Ja- 
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maica, and one-third part of all the residue of his estates, real, personal, 
and mixed, and of what nature or kind soever. By a codicil he declared, 
that it was his will, that, if the said Ann Downes should depart this life 
without disposing, by deed or will, of such estate or interest as she should 
take under his will, then such estate and interest should go and be divided 
between and amongst her children, share and share alike, with benefit of 
survivorship. 

After the death of the testator a settlement was made, to which Ann 
Downes, and her husband, and two persons, named as trustees, were par- 
ties, whereby, after reciting the will and codicil of George Kinghorn, 
Ann Downes, with the privity and approbation of her husband, and in 
virtue of the power and authority given to her by the will of her father, 
limited and appointed all such estate and interest, as she took under her 
father’s will, to the trustees therein named, upon trust, for the sole and 
separate use of her the said Ann Downes during her life, remainder to her 
husband for his life, if he should survive her, with remainder to the chil- 
dren of the marriage, in the manner therein mentioned. 

The question at the hearing of the cause was, whether the settlement so 
made was a good execution of the power of disposition given to Ann 
Downes by the codicil; it being contended that Ann Downes, asa married 
woman, was not capable of executing a power by deed during the life of 
her husband. 

The case stood over to look into authorities on that point. 

On a subsequent day, Mr Sugden contended, that the words of the co- 
dicil gave the wife a power, and that the power was well executed by the 
settlement. In support of the latter proposition, he cited Rich v. Beaumont, 
3 Bro. P. C. 308. See Sugd. on Pow. 156, 157. 

The Masrer of the Roxts gave his judgment in favour of the settle- 
ment; referring to the cases of Rich v. Beaumont, 3 Brown, Parl. Cas. 
aoe Tomlinson v. Dighton, 1 P. Wms, 149, and Peacock v. Monk, 2 Ves. 
Pens woe 


Selby v. Selby. 


4 Russell, 336. 


Rolls.—1828.—If the vendor of an estate, the contract for which was not completed in the life- 
time of the testator, who was the purchaser, afterwards paid his purchase-money out of the 
personal assets, the simple contract creditors of the testator shall stand in the place of the ven- 
dor with respect to his lien on the estate sold, against the devisee of that estate. 

Quere. Ifa pecuniary legatee would be entitled to the same benefit against the devisee? 


IN January 1819, Thomas Selby, by his agent, contracted for the 
purchase of certain tithes at the price of 900/., and paid 902, by way of 
deposit. In the following October he republished his will, by which he 
devised all his tenements, tithes, hereditaments, and realestate. Hedied 
in March 1821, without having completed the contract. 

_ The suit was instituted for the establishment of his will, and the admin- 
istration of its trusts. 


In November 1824, the executrix, pursuant to an order of the court, 
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paid 810/., the residue of the purchase-money, and 231/. 1s. for interest, 
out of a sum of 104327. which had remained in the hands of the testator’s 
bankers, and was found by the Master to have been left specifically appli- 
cable to the payment of the purchase money for the tithes. 

By the Master’s genéral report it appeared, that the simple contract 
debts of the testator amounted to 4100/. and that the only assets, applicable 
to the payment of those debts, consisted of so much of asum of 6914. in the 
hands of the executrix, as should remain after payment of the subsequent 
costs of the suit. 

Under these circumstances the executrix presented a petition, insisting 
that, as the vendor had a lien on the tithes for the residue of the purchase- 
money, the 1041/., which had been paid out of the personal estate in satis- 
faction of his demand, should be raised out of the tithes for the benefit of 
the simple contract creditors. 

The petition came on with the hearing of the cause on further directions. 

Mr Purvis, for the petition. 

Mr Skirrow, for the devisees, contended, that the lien of the vendor 
was extinguished by the payment of the purchase-money; that third per- 
sons could not insist on that equity which the vendor might have enforced; 
and that there was no precedent for marshalling the purchased property 
and the personal estate, as between creditors and devisees. Sugd. on Ven- 
dors and Purchasers, 531—537. 


The Master of the Rotzs. The téstator, Thomas Selby, had, in his 
lifetime, contracted to purchase certain tithes for a sum of 9002. and had 
thereupon paid the sum of 90/. by way of deposit. The purchase was not 
completed at the time of his death, but was afterwards completed under an 
order of the court madein this suit, and theremainder of the purchase-money 
was paid out of his personal estate. The testator had made his will prior to 
thiscontract, whereby he devised all his real estates in manner therein men- 
tioned: and, after the making of the contract, he re-published his will, so 
that his equitable interest in the purchased tithes passed thereby. The 
question is, whether, there being a deficiency of the testator’s personal 
estate to pay his simple contract debts, the assets are so to be marshalled, 
that, to the extent to which the personal estate has been applied in pay- 
ment of the residue of the purchase-money for the tithes, the simple con- 
tract creditors are entitled to the advantage of the lien which the vendor 
of the tithes had upon the property so contracted to be sold by him. 

The cases cited are Pollexfen v. Moore, 3 Atk. 272; Coppin v. Cop- 
pin, 2 P. Wms, 221; Trimmer v. Bayne, 9 Ves. 209; Mackreth ». 
Symmons, 15 Ves. 344; Headley v. Readhead, Cooper’s Rep. 50; Aus- 
ten v. Halsey, 6 Ves. 475. In Pollexfen v. Moore, Lord Hardwicke is 
reported to have stated, that the lien of a vendor does not prevail for the 
benefit of a third person: yet his decree was, that a legatee in that case 
was entitled to the benefit of the lien of the vendor. In that case, as in 
this, the purchased estate was devised. Many observations have in sub- 
sequent cases been made with a view to reconcile the dictum and decree 
of Lord Hardwicke: but, I must admit, without success. In the case of 
Coppin v. Coppin, the purchased estate was not devised by the purchaser, 
but descended to his heir: and the question there was between the heir 
and legatees; and the court refused to marshal the assets in their favour. 
In the case of Trimmer v. Bayne, Sir William Grant, after referring to 
the dictum of Lord Hardwicke in Pollexfen v. Moore, and stating that 
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he had been much perplexed by that case, comes to a conclusion directly 
opposed to that dictwm, and expressly states, that the lien of a purchaser 
is within the common principle of marshalling assets—that a person 
having power to resort to two funds, shall not, by his election, elie 
another having one fund only. The purchased estate in that case had de- 
scended to the heir; but it does not appear by the report with what class of 
claimants the heir was contending—whether with simple contract creditors, 
or with legatees. (a) 

The case of Headley v, Readhead is very imperfectly reported. It was, 
however, the case of a devise of the purchased estate, and Sir William 
Grant plainly meant to confirm the general principle as to marshalling, 
which he had stated in Trimmer v. Bayne. In Austen v. Halsey, an es- 
tate contracted to be purchased was devised; and a question was made, 
whether the legatees would, to the extent of the vendor’s lien, be paid out 
of the purchased estate. Lord Eldon is reported to have stated, that the 
eases of marshalling seem to have gone this length, that, where there is a 
charge upon an estate descended, a legatee shall stand in the place of a 
person having that charge and resorting to the personal estate, but that 
there was a difference in marshalling between an estate descended and an 
estate devised; and that it might be found difficult for the legatees to work 
out their payment by that circuity. In that case, however, there turned 
out to be a personal fund for payment of the legacies; and Lord Eldon ex- 

ressly disclaimed giving his opinion upon the point. 

I believe I have referred to all"the authorities which apply to the par- 
ticular point in question here. I confess I am unable to discover, upon 
what principle Lord Hardwicke’s dictum, that the lien of a vendor is not 
to prevail for the benefit of a third person, is to be supported—why, in this 
case alone, an exception is to be made to the equitable rule, that he, who has 
power to resort to two funds, shall not, by his election, altogether disappoint 
another person who has power to resort to one fund only. I concur entirely, 
therefore, with the expressed opinion of Sir William Grant in Trimmer v. 


(a) In Trimmer v. Bayne, it appeared by the report of the Master, that the net produce of the 
real estates of the testator, and of the rents, profits, and by-gone accumulations thereof, after de- 
ducting 11,6607. 10s. 10d., the amount of his debts due by specialty, and of the costs and 
charges attending the sale, or otherwise relating to the testator’s real estate, was 36301. 13s. 
Id.* The legacies, with interest up to the 22d of August 1803, amounted to 87321. 17s. 6d. 

There was standing to the credit of the cause a sum of 6581. '7s. 3d. three per cent bank annu- 
ities; and there stood to the account of the personal estate 13,7061. 7s. 9d. like stock, and a small 
sum of cash. : 

The order on further directions provided for the payment of the costs out of the 6581. 7s. 3d., 
and directed that it should be referred to the Master to compute subsequent interest on the lega- 
cies, and that what should be found due to the legatees should be paid out of the funds standing to 
the account of the personal estate, but in case the fund should not be sufficient to pay them all 
in full, then the fund was to be apportioned among them rateably. 

Reg. Lib. 1803, B. 222, 229, i 

It therefore appears that the heir was contending with legatees, 
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4 This is the precise sum, which (in 9 Ves. 209) is stated to be the amount of the claim of the 
heir-at-law against the personal estate, in respect of specialty and simple contract debts, and the 
purchase-money of real estates contracted for by the testator before his death, which had been 


paid out of the money produced by the sale of the testator’s real estate. In that respect, the re- 
port seems to be inaccurate. 
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Bayne: and it may fairly be observed, that what Lord Eldon has stated in 
Austen v. Halsey affords the inference, that the vendor’s lien is subject to the 
general principle of marshalling. Here the question is between devisees of 
the purchased estate and simple contract creditors; and,—the established 
rule being, that simple contract creditors are, as against a devisee, to stand 
in the place of specialty creditors who have exhausted the personal assets, 
because the specialty creditors had the two funds of real and personal 
estate to resort to,—so the simple contract creditors here are entitled to 
stand in the place of the vendor against the devisees, because the vendor 
has equally a charge upon the double fund of real and personal estate. 

If the charge of the vendor is to be considered in the same manner as 
if it were secured by mortgage, then a pecuniary legatee would have the 
same benefit from the vendor’s lien: it being now the settled law of the court, 
that, if the real estate devised be subject to a mortgage, and the mortgagee 
exhaust the personal assets, a pecuniary legatee shall stand in the place of 
the mortgagee upon the devised estate. The present case, however, does 
not call for a decision upon that point. 


Ingleby v. Dobson. 
4 Russell, 342. 


Rolls.—March 14, 1828.—A school-house, built prior to the 9 Geo. 2, c. 36, on waste of a manor 
given by the lord for that purpose, and paid for by subscriptions from the lord of the manor and 
other parishioners, and never subsequently used otherwise than as a public school-house, is so 
dedicated to charity, and in mortmain, that a bequest for the purpose of repairing and enlarging 
it, and of providing a salary fora schoolmaster is a valid legacy. 


THE testator in this case gave a sum of 2000/. in trust for the purpose 
of rebuilding or enlarging an old school-house then existing in the town of 
Stokesley, or of building a new school-house in the same parish. The sur- 
plus of the 20002. was to be applied by way of emolument foraschoolmaster; 
and the will described the number and description of the scholars who 
were to be taught. 

At the hearing of the cause before Lord Gifford, he referred it 1o the 
Master to inquire whether the old school-house, in the will mentioned, 
had been, in any and what manner, and by whom, appropriated to chari- 
table purposes, and whether the same was in mortmain at the death of 
the testator. 

The Master found that the school-house had not been appropriated to 
charitable purposes, and was not in mortmain at the death of the testator. 
To this report an exception was taken, which now came on to be heard. 

It appeared upon the evidence before the Master, and the facts were not 
disputed, that this school-house was built, in 1734, and, therefore, two 
years before the statute 9 Geo. 2, c. 36, upon waste of the manor, which was 
then given by the lord of the manor for that purpose; that the expense of 
the building was discharged by the subscriptions of the lord of the manor 
and the other inhabitants of the parish; that the lord of the manor, during 
a considerable. period, allowed a sum of 25/. a year for a schoolmaster, and 
that, some years afterwards, another person had given by his will 40s. a 
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year towards the maintenance of the schoolmaster, though latterly, that 
sum had not been paid; that the building had not been applied to any 
other purpose than asa school, except that the schoolmaster had at one 
time occupied an upper apartment in it rent free, and that sometimes there 
had neither been schoolmaster nor scholars; and that the scholars, when 
there were any, made some payments for their instruction. 

Very shortly before the institution of this suit, the present lord of the 
manor had brought an ejectment to recover the possession of the school- 
house from a woman who had been named schoolmistress by the parish- 
ioners, but had at the time no scholars; and she, being too poor to stand 
the expense of litigation, gave up the possession to the lord of the manor, 
who stated, in an affidavit beforethe Master, that he had brought such eject- 
ment, not with a view to claim the school-house as his property, but in 
order to facilitate the object of the will of the testator in this cause, by put- 
ing his trustees in possession of the premises. 

Mr Bickersteth and Mr Knight, for the exception. 

Mr Preston and Mr Pemberton, contra. That, for a number of years, 
the building has not been treated as private property, but has been occa- 
sionally used as a school, sometimes of one sort, and sometimes of another, 
is not a sufficient ground for the court to say, that the land was appro- 
priated to charity and was in mortmain at the death of the testator. No 
conveyance of the school-house is produced, nor any instrument showing 
an appropriation of it to charity; and the presumption of any conveyance 
is repelled by the Master’s report, and the cireumstamces stated in it. 
There is no declaration in writing which could create a trust; nor is there 
any certainty in the charitable trust which the court is required to raise by 
mere conjecture. To what particular purposes is the school to be devoted? 
Who are to enjoy the benefit of it? What are to be the qualifications of 
the master? By whom is he to be appointed? The very evidence, on 
which the exceptant relies, shows, that there is no certainty in the sup- 
posed charitable trust; for the building has been used sometimes as a school 
for boys, and sometimes as a school for girls; to-day it has been under a mas- 
ter; to-morrow under a mistress; at one time the master has been nomi- 
nated by the minister of the parish, at another time by the vestry. The 
Attorney-General v. Hewer, 2 Vern. 387. 

The Masrer of the Rorzs allowed the exception; stating that, 
upon the admitted facts, the school-house was plainly dedicated to the 
public purpose of a school, and was therefore a charitable establishment, and 
in mortmain, at the death of the testator; that no individual could claim 
property in it; and that, if the lord of the manor had asserted a hostile 
claim to it, it would have been the duty of the Attorney-General to have 
resisted that claim. 


Bayley v. Boulcott. 


4 Russell, 345. 


Rolls.—March 14, 1828.—A mother entitled to a considerable property under the will of a rela- 
tlon, in a conversation with the executor of that relation, expressed an intention to make a 
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settlement of part of that property, which was standing in his name, upon her daughter, and re- 
quested the executor to instruct her solicitor to prepare such a settlement: on the prepared 
settlement being brought to her for execution, she had changed her mind, and refused to sign 
it: Held, that her intention expressed in the conversation with the executor of her relation, 
did not amount to a declaration of trust, although the property was personal estate. 


THE plaintiff in this case had derived a considerable property under 
the will of a relation, who, as toa sum of 4000/., part of such property, 
had given her a life interest only, with remainder to the plaintiff’s daughter 
and only child. Boulcott, one of the executors of this relation, consider- 
ing that it would be reasonable that the plaintiff should make a larger pro- 
vision for her daughter, to guard against the consequences of a second 
marriage by the plaintiff, did, without previously consulting the plaintiff, 
transfer a sum of 10,000/. stock, to which she was entitled under the will, 
from the name of his testatrix, unto the names of himself and the other 
executor of the testatrix, with a view to make this sum the subject of a 
settlement upon the plaintiff’s daughter, after the plaintiff’s death. He 
afterwards acquainted the plaintiff that he had made this transfer, and 
stated to her the object with which he had made it; and he recommended 
a further settlement upon the daughter accordingly. The plaintiff on that 
occasion assented to the suggestion, and requested him to call upon her 
solicitors and give them instructions to prepare a proper deed for that pur- 
pose. The deed of settlement was accordingly prepared; but when it was 
brought to her for execution, she stated that she had changed her mind, and 
refused to sign it; and, the executors of the testatrix, into whose names 
the 10,000/. had been transferred, having declined to transfer it to the plain- 
tiff without the direction of a court of equity, the present bill was filed by 
her, in order, amongst other purposes, to obtain a transfer of this sum of 
10,000/. stock. 

Mr Pepys and Mr Barber, for the plaintiff, cited Ellison v. Ellison, 
6 Ves. 663, and Antrobus v. Smith, 12 Ves. 39. The stock in question, 
they argued, could have ceased to be the absolute property of the plaintiff 
only in consequence of a trust having been created for the daughter. It 
was not pretended that there had been a declaration of trust by an instru- 
ment in writing; and the case of the defendant, therefore, could not be 
carried higher than this,—that the transfer of the stock by Boulcott, with 
a view to a settlement on the daughter, and the assent of the mother to 
what he had done, did, in equity, amount toa settlement. Now, if the 
mother, after she was informed of the transfer of the stock, had said, «I 
assent to the transfer, and I declare that the stock shall be holden in trust, 
after my death, for my daughter,”’ or had made any equivalent declaration, 
there might have been some ground for contending that an equitable inter- 
est vested in the daughter. In fact, however, the plaintiff made no parol 
declaration of trust; she only expressed an intention of executing a written 
declaration of trust; and having retracted her purpose before it was carried 
into execution, the stock remained her absolute property. 

Mr Skirrow, contra. ‘That which was done by the mother, amounted 
to a complete and irrevocable settlement of the 10,000. upon the daughter, 
after the mother’s death. To declare a trust of personal property, writing 
is not necessary. The transfer of the stock into the names of the execu- 
tors, and the unequivocal expressions by the plaintiff of her intention that , 
the stock so transferred was by way of a further provision for her daughter, 
created a trust in favour of the daughter, which the mother cannot destroy. 
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That trust is not affected by the circumstance that the deed, for which 
instructions were at one time given, was not prepared; for the deed is not 
necessary in order to create the trust: Jenkin’s Centuries, Cent. iu. 
Case 9; King v. Cotton, 2 P. Wms, 674; Fordyce v. Willis, 3 Bro. C. C.. 
577: Nabb v. Nabb, 10 Mod. 404. 


The Masrer of the Rotrs. It is true, that with respect to personal 
property, a declaration of trust may be by parol, and that a written instru- 
ment is not necessary for that purpose. But the conversation which took 
place between the plaintiff and the executor, when he acquainted her with 
the fact of the transfer of the 10,000/., cannot be considered as being, 
on her part, a fixed and concluded declaration of trust in favour of the 
daughter. ; 

There was, on the part of the plaintiff, no more than an expression of 
her intention to make a future declaration of trust in favour of the 
daughter, by an instrument which she authorized the executor to have 
prepared by her solicitor; and, beyond the general purpose of settling the 
10,0002. upon the daughter after her death, the particular terms of that 
instrument were not even the subject of consideration. This inchoate 
intention being merely voluntary on the part of the mother, the execution 
of it cannot be compelled by this court. 

Decree for the plaintiff. 


Thomas v. Phelps. 


A Russell, 348. 


Rolls —March 18, 19, 1828.—A gift to A. and B., ‘whom I appoint my executors of all that 
I possess in any way belonging to me, by them freely to be possessed or enjoyed, of whatever 
nature or manner it may be,”’ will pass the fee simple of real estate. 


THIS was a bill filed’for a partition of land claimed by the plaintiff, 
late Elizabeth Phelps, but now married to the other plaintiff Thomas, 
under the will of her late father. The father began his will by stating, 
« As touching such worldly estate, wherewith it has pleased God to bless 
me in this life, I give, devise, and dispose of the same in the following man- 
ner.”’ He then gave several pecuniary legacies, after which the will pro- 
ceeded in these words: ‘‘I also give and bequeath the lease of the colliery 
of Landigwynet to my son James Phelps: him and my daughter Elizabeth 
Phelps I do make, constitute, and appoint my joint executor and executrix 
of this my last will and testament, of all that I possess in any way belong- 
ing to me, by them freely to be enjoyed or possessed, of whatsoever nature 
or manner it may be, only my household furniture, which I give to my 
daughter who lives the longest single, and, after her decease or marriage, 
to be sold, and equally divided between my remaining children: and if 
my daughter Elizabeth Phelps, one of my executors, do, at any time ever 
hereafter, marry Robert Davies, she is to be excluded of being one of my 
executors, and to be cut off with one shilling.” 

The question in the eause was, whether, under the clause above stated, 
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Elizabeth Phelps took any, and what, interest in the real estate of the tes- 
tator not otherwise disposed of. 

Mr Bickersteth and Mr Wilson, for the plaintiffs, contended that the 
fee-simple of a moiety of the residuary real estate of the testator, passed 
by the will to the daughter Elizabeth. They cited Hogan v. Jackson, 
Cowp. 299; Monk v. Maudsley, 1 Sim. 286; and the authorities referred 
to in the argument of that case. 

Mr Treslove and Mr Martin, for the heir. The gift being to Elizabeth 
only as executrix, she can take nothing but personal property. The tes- 
tator makes her and James executrix and executor of ‘all that I possess;”’ 
a mode of expression wholly inapplicable to freehold estate; and the be- 
quest is modified immediately afterwards by an exception of various per- 
sonal chattels. Such expressions show, that the testator had not real 
estate in his contemplation, when he framed this part of his will. 

Even if the clause were sufficient to pass freeholds, there are no words 
of limitation which could carry the interest of Elizabeth beyond an estate 
for life. The testator, in making her an executrix of all that he possesses, 
cannot by these words have given her a greater interest in his real estates, 
than if he had devised them to hers; and the direction that what is thus 
given her is to be freely enjoyed and possessed by her, cannot enlarge the 
quantum of her interest. ‘The most extended construction, which can be 
put upon the will, is, that it is a devise of lands to Elizabeth, to be by her 
freely enjoyed and possessed; and such a devise would not pass the fee. 

They cited the following authorities: Clement v. Cassey, Noy. 48, 
Shaw wv. Bull, 12 Mod. 592; Piggott v. Penrice, Prec. in\Cha. 471; Doe 
v. Buckner, 6 T. R. 610; Doe v. Wright, 8 T. R. 64; Goodright v. Bar- 
ron, 11 East, 220.(a) 


March 19.—The Master of the Rotus. This is the will of a person 
whohad not the advantage of professional assistance,and wasplainly ignorant 
of the nature and character of the office of executor, and of the distinction 
between real and personal estate, as it regards that office. His purpose was, 
to make a gift to his son James and his daughter Elizabeth; and the subject 
of his gift is, ¢« all that he possessed, in any way belonging to him, by 


(a) In Shaw ». Bull, the testator devised part of his freeholds to his wife and her heirs, she 
paying his legacies, in case his goods and chattels were not sufficient to answer them; and he 
gave ‘all the overplus of his estate”’ to be at his wife’s disposal, and made her his executrix. 
The words, ‘“overplus of my estate,” were considered to mean personal estate only, there be- 
ing nothing in the will to fix on the word “estate” the character of comprehending real 
property. é 

In Piggot v. Penrice the words were, “I make my niece executrix of all my goods, lands, 
and chattels;”? and it was held, that lands of inheritance did not pass. She was to be executrix 
of such lands as would belong to her in the character of executrix; and, in that case, the word 
‘Jands” the rather received this construction, because it stood between the words “ goods” and 
s¢ chattels.” 

In Doe v. Buckner, the testator gave all the rest and residue of his estate and effects, of what 
nature or kind soever, to Buckner and Robinson, their executors and administrators, in trust 
that they would “ from time to time add the interest thereof to the principal, so as to accumu- 
late the same;” and it was held, that freehold lands did not pass; first, because the words ‘‘estate 
and effects” were limited by the words “executors and administrators; and, secondly, be- 
cause the trust to add the principal to the interest, so as to accumulate, could have no applica- 
tion to freehold estates, and was inconsistent with the nature of land. 
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them freely to be enjoyed or possessed, of whatsoever nature or manner 
it might be.” These words are equivalent to a gift of all his property; 
and a gift of all property will not only pass real estate, but will pass all the 
interest of the testator in that estate. The exception of the household 
furniture is of little weight here; as the prior words clearly import real as 
well as personal estate, it matters little that the exception to the gift hap- 
pens to be of personal chattels. 


Smith v. Anderson. 


A Russell, 352. 


Rolls.—March 21, 1828.—Where a testator gives annuities, and directs them to be paid without 
any deduction whatsoever, and where, from the nature of the property out of which the an- 
nuities are to be paid, there could be no deduction, except in respect of the Jegacy duty,— 
there the annuities shall be paid clear of legacy duty. 


THE testator by his will gave, first, some legacies, and then certain 
annuities; and he directed that ‘‘all the said annuities should be charged 
upon and issuing out of all and singular his leasehold estates, and be paid 
to the respective annuitants without any deduction or abatement out of the 
same, on any account or pretence whatsoever.”” By the residuary clause 
he directed that the residue of his personal estate, other than his leaseholds, 
should be converted into money; that, in the first place, his debts and 
funeral and testamentary expenses should be paid out of the proceeds 
thereof, and that the surplus should be invested in the funds or upon real 
security; and that his trustees should stand possessed of the stock or money, 
and of all his leasehold estates, upon trust, out of the dividends, interest, 
rents, and income thereof, to pay the ground rents and other payments to ~ 
which the leasehold estates were or might be subject or liable, including 
the expense of insuring the premises from fire, and of keeping them in 
good repair and condition; and also to pay the several annuities therein- 
before given and charged upon the said leasehold estates; and to apply the 
surplus upon other trusts therein mentioned. 

The testator made several codicils to his will, in which he altered the 
amount and number of the annuities, but always referred to them, with 
- trifling variations of expression, as annuities to be paid without any de- 
duction. 

The bill was filed by the annuitants claiming their annuities, without 
_ any deduction in respect of the legacy duty. 

Mr Lovat, for the plaintiffs, cited Barksdale v. Gilliat, 1 Swanst. 562. 

Mr Lee, contra. In Hales v. Freeman, 1 Brod. and Bing. 301, a lega- 
tee, to whom an annuity was given ‘¢ clear of all deductions, was com- 
pelled to refund the amount of the duty to the trustee; and «clear of all 
deductions” are expressions equivalent, in effect, to « without any deduc- 
tion or abatement.” Here the direction that the annuities should be paid 
without deduction or abatement, may be satisfied by a reference to the de- 
duction or abatement to which they might be exposed, in consequence of 
the rents and other payments to which the leaseholds were liable. It is ob- 
servable, that the testator in the residuary clause has specified various 
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particular payments which are to be made out of his general residuary 
personal estate and leaseholds: if he had intended that the fund should be 
burdened with the legacy duty, in addition to the annuities, is it not 
likely that the legacy duty would have been mentioned, as well as other 
less important charges which he has enumerated? 


The Masrer of the Rotrs. In the case of Halesv. Freeman there were 
words, which, although less strong than the words used in the present 
case, might have raised a similar question. But, upon reading the report, 
it appears that these words were not noticed by either the bar or the bench, 
and that the argument and decision in that case proceeded upon a totally 
distinct ground. 

I admit that it is to_be stated as the fair result of Lord Eldon’s judg- 
ment in Barksdale v. Gilliat, that he considered that a direction to pay 
annuities without deduction would not extend to exempt the annuitants 
from the legacy duty, if, from the nature of the property out of which the 
annuities were payable, there was any other deduction to which the an- 
nuities might be subject. It is said that, in this case, there were such 
other deductions, because the leasehold estates were subject to ground rents 
and repairs and other expenses; and that it might be the intention of the 
testator, therefore, to declare, that the annuitants should not bear any pro- 
portion of these charges. In the first place, it is to be observed, that the 
leasehold estates were the secondary, and not the primary fund out of which 
the annuities were payable; the income of the residuary personal estate, 
other than the leaseholds, being the primary fund. But what is of much 
more importance here is, that the testator has directed that all charges, to 
which the leasehold estates were or might be liable, including the expense 
of insurance, should in the first place be paid out of the income of his 
residuary estate, and before the annuities were to be paid. He could not, 
therefore, have in his contemplation any deductions which might arise in 
respect of charges on the leasehold estates. 

Let it therefore be declared, that the annuitants are to be paid by the 
trustees and executors, without any deduction in respect of the legacy duty. 


Barfield v. Kelly. 


4 Russell, 355. 


4 Rolls.—March 21, 1828.—Where the answer of a defendant insists that a covenant was insert- 
ed, without his knowledge or consent, in a deed executed by him, and that the deed was not 
read over to him, and that the covenant is a fraud upon him, such deed cannot be proved viva 
voce against him as an exhibit ; but it may be so proved as against another defendant, whose 
answer does not impeach the validity of the covenant. 

At the hearing of the cause, a bill will be dismissed, if there be no evidence against a defendant, 
although, upon a motion foran injunction, a case was made against him, on which an ex parte 
injunction was gustained. i Se 

- A plaintiff must establish at the hearing, that he hada title to relief at the time of filing his bill ; 

or, if he relies on matter subsequent, he must file a supplemental bill. 


~ 


THE plaintiff Barfield, who was a bookseller, entered, in the year 1811, 
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into a contract with Peter Nicholson, one of the defendants, to publish 
a work called the Architectural Dictionary, of which Nicholson was the 
author, for their jointand equal benefit. The plaintiff accordingly publish- 
ed the work, and, in the year 1821, he purchased from the defendant 
Nicholson his moiety of the concern. In the deed of assignment by 
Nicholson there was contained a covenant on his part, that he would not 
write or publish, or cause or procure to be written or published, any 
abridgement of that work or of any part thereof, or any other kind of 
publication which might prove prejudicial or detrimental to the sale of 
the Architectural Dictionary; and that he would not, in any manner, di- 
rectly or indirectly, impede its circulation or publication. 

In July 1823, the first number of a work called the Practical Builder 
was published by the defendant Kelly, as the work of the other defendant 
Peter Nicholson; and, in the beginning of the year 1824, the present bill 
was filed, insisting that the Practical Builder was a piracy of the Archi- 
tectural Dictionary, and praying that the defendants might be restrained 
from the further publication of the Practical Builder. 

Immediately after the filing of the bill, the plaintiff moved for and ob- 
tained ex parte an injunction against both the defendants. The defend- 
ants, having put in their answers, moved before the Vice-Chancellor to 
dissolve the injunction which had been so obtained. Upon that motion, 
the Vice-Chancellor, after expressing an opinion that the Practical Builder 
was not a piracy of the Architectural Dictionary, continued the injunction 
against the defendant Nicholson upon the ground of his covenant; and, the 
plaintiff declaring himself to be ready to try the question of piracy with 
the defendant Kelly at law, the Vice-Chancellor dissolved the injunction 
against the defendant Kelly, he undertaking to keep an account of the 
profits of the work, until after the trial of the action. (a) 

The plaintiff afterwards appealed from this order to the Lord Chancellor, 
who concurring in opinion with the Vice-Chancellor as to the question of 
piracy, the plaintiff then urged that the defendant Kelly, having by the 
filing of the bill full notice of the covenant entered into by Nicholson, was 
from that time so far affected by the covenant, that he could not be per- 
mitted to aid Nicholson in the breach ef it, either by using his name as 
the author of the Practical Builder, or by employing him in the composi- 
tion of the work; and the Lord Chancellor, acting upon that principle, 
granted an injunction against the defendant Kelly accordingly. i 
Stu. 9, 10, te Vol. iT) : Byer Repaaad 
_ Nicholson, in his answer, insisted that the covenant in question had been 
introduced into the deed without his knowledge or consent; that the deed 
had not been read over to him; and that the covenant was a fraud upon him 
Fa news filed a bill to impeach the deed on that ground. 

e id not insist in his answer, that the assi i 
was eer ; aerigument.by Mighelsps 

The cause now came on for hearing. The plaintiff had not entered i 
evidence: but he had obtained an order to = exhibits viva lene 5 
at the hearing, he produced the deed of assignment containing Nicholson’s 
covenant, and proposed to prove it viva voce as an exhibit. “ 

For the defendants, Mr Horne and Mr Wakefield objected, that this 
deed could not be proved as an exhibit viva voce. Nicholson had, in his 


(a ) The case in this stage is re i i I 
> ported in 2 Sim. and Stu. 1 ante Vo ede 
: \ ; ‘ , > > ] 9 under the name of 
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answer, insisted that the covenant had been introduced into the deed with- 
out his knowledge or consent; that the deed had not been read over to 
him; and that the covenant was a frand upon him. It was therefore 
material that the defendant should have the opportunity of cross-examin- 
ing the witness to the execution of the' deed. 

Mr Rose, Mr Bickersteth, and Mr Roots, contra. 

The Masrer of the Rotts was of opinion, for the reasons urged, that 
that the deed could not be proved viva voce as an exhibit against the de- 
fendant Nicholson, but that it might be proved viva voce against the de- 
fendant Kelly, who had not in his answer impeached its validity. 

The proof of this deed viva voce against the defendant Kelly was the 
only evidence in the cause. 

Mr Horne and Mr Wakefield submitted that the bill must be dismissed. 
The whole of the plaintiff’s case depended upon Nicholson’s deed; and, 
as against Nicholson, that deed was not proved. As against Kelly, the 
deed, though in evidence, could have no effect, except as raising an equity 
from the time when he had notice of it by the filing of the bill. At the 
filing of the bill, therefore, the plaintiff had no ground of complaint against 
Kelly; and there was no evidence that Kelly had subsequently done him 
any injury, or had infringed any of the rights which he claimed under the 
deed. 

For the plaintiff it was insisted, that the court had, upon its own re- 
cords, and in the injunction. which it had granted, and which, after long 
discussion, had been sustained to some extent, ample evidence that the 
plaintiff had not filed his biil improperly. The deed, upon which the 
injunction proceeded, was before the court; and the plaintiff had a right to 
ask a declaration, that Kelly ought not to use the name of Nicholson, or 
to employ him in contravention of the covenant, and the continuance of 
the injunction which the Lord Chancellor had granted. 


The Master of the Roxts, after referring to the former proceedings 
in the cause upon the several applications with respect to the injunction, 
continued to the following effect:— 

The result of this cause is extremely singular; but the plaintiff must 
abide by the consequence of his own default. As against the defendant 
Nicholson, there is no evidence whatsoever, nor has a word been read 
from his answer, and as against him, therefore, no case being now made, the 
bill must be dismissed with costs. y 

As against the defendant Kelly, the deed containing Nicholson’s coven- 
ant is in evidence; and upon the principle of the Lord Chancellor’s in- 
junction against Kelly, the plaintiff would now be entitled to continue 
that injunction, and Kelly would be accountable for all profits which he 
has made by the Practical Builder since the filing of the bill, provided 
there were allegation and proof on the part of the plaintiff, that, since the 
filing of the bill, the defendant Kelly had published the Practical Builder. 

The original bill could contain no such allegation, because it is matter 
subsequent; and there is no supplemental bill filed, asserting the fact; the 
~ answer of the defendant Kelly expressly denies the fact; and no reference 
* ean now be made to the affidavits filed upon the application for the injunc- 
* tion. The general principle is, that the plaintiff must establish a title to 

relief at the time of the filing of the bill; for if he then had no title to re- 

lief, his bill was improperly filed. As against Kelly, he could have no 
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title to relief at the time of filing his bill; for it was only by the plaintiff’s 
bill that Kelly had that notice of Nicholson’s covenant, which made him 
responsible to the plaintiff. This general principle was formerly acted 
upon so strictly in the court of exchequer, that, upon a bill for tithes, the 
account was confined to the time of filing a bill; and a new sult was neces- 
sary in respect of tithes subsequently accrued. But general convenience 
has since relaxed the rule in matters of account in all courts of equity. — 

Upon the whole, therefore, there is no case now before me upon which 
I can continue the injunction, or direct an account against Kelly; and the 
bill, as against him also, must be dismissed with costs. 


. 


Kendall ». Kendall. 


4 Russell, 360. 


Rolls.—March 19, 24, 1828.—Whether stock will or will not pass under the word “moneys,” or 
under the word “goods,” or under the word “ chattels,” depends upon the whole context of 
the will. 

The word “ goods,” and equally the word “chattels,” used simply and without qualification, 
will pass the whole personal estate, including stock. 


A bequest of “ all moneys, goods, chattels, clothing, &c., the testator’s property, which may re- 


main after paying his funeral charges and debts,”’ will pass the testator’s interest in stock and 
money. 


‘WILLIAM KENDALL by his will, dated the 6th of April 1816, 
devised certain real estates to three trustees, to the use of his son William 
for life, with remainders over for the benefit of William’s children; re- 
mainder to his son Richard for life, with remainders over for the benefit 
of Richard’s children; and he empowered his sons William and Richard 
respectively, when entitled in possession to the rents of the lands, to 
appoint, by deed or will, asa jointure to any woman with whom they 
might intermarry, an annuity not exceeding 150/. a year to be issuing out 
of the devised premises. 

After various other devises and bequests, he proceeded to bequeath unto 
his three executors, William Kendall, John Wright, and Samuel Pickering, 
10002. long annuities, 500. navy 5/. per cent bank annuities, 9507. 42. 
per cent bank annuities, standing in his name, and such further sum in 
the 5/. per cent bank annuities as might happen to be in his name 
at the time of his death, upon trust, ‘to pay to or otherwise permit 
my said wife, and her assigns, during the minority of my son Richard 
Kendall, to receive and take the interest and dividends and preduce of 
the said last-mentioned trust funds, for her and their use and benefit; 
and upon further trust, when and so soon as my said son Richard shall 
attain his age of twenty-one years, then, as to the last-mentioned funds, 
upon trust, that the said trustees or trustee, for the time being, do and 
shall cither apply the same for the benefit of my said son Richard, upon 
the like trusts as are hereinafter declared concerning the moneys to 
arise by sale of my Lincolnshire estate, or do and shall settle the same 
upon or for the benefit of the said Richard Kendall and his issue, in such 
manner as they the said trustees or trustee for the time being shall in their 
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or his discretion think fit.”? In the event of Richard’s dying under 
twenty-one, this property was given to the testator’s wife during her life, 
and, after her decease, was to fall into the residue. 

In a subsequent part of the will} the testator devised his Lincolnshire 
estate unto William Kendall; John Wright, and Samuel Pickering, upon 
trust to sell it: ¢¢and I declare,’”’ continued the testator, “that the said 
trustees or trustee for the time being shall invest the moneys to arise by 
such sale in the public stocks, or at interest on real securities, and shall, 
during the minority of my said son, pay and apply the interest, dividends, 
and annual produce thereof, to or for his benefit, in such manner as to the 
said trustees or trustee for the time being shall seem meet, and, when and 
So soon as my said son Richard shall attain the age of twenty-one years, 
do and shall pay and apply the whole of the said trust funds and securities 
in such manner for the benefit or the establishing and settling in life of my 
said son Richard, as the said trustees or trustee for the time being shall 
in their or his discretion think fit.” If Richard died under twenty-one, 
these trust funds were given to thé other children of the testator who 
should be then living. 

The testator William left his two sons, William and Richard, him sur- 
viving. Richard attained twenty-one, and married. His will, dated the 
12th of April 1826, was in the following words:— 

<¢ First, at my death I give and bequeath to Susannah Jane Kendall, 
my beloved wife, the sum of 150/. per annum during her natural life, as 
Iam empowered to do by the will of my late beloved father William 
Kendall, bearing date the 6th day of April 1816, to be paid by the ex- 
ecutors of the said William Kendall deceased. Second, I also bequeath 
to my said wife all moneys, goods, chattels, clothing, &c., my property, 
which may remain after paying the charges incident to my funeral and 
such debts as 1 may owe at my death. Third, it is my wish to make and 
ordain my dear brother William Kendall the sole executor of this my 
last will.” 

Richard died shortly afterwards without issue, and leaving his widow 
and his brother William him surviving. The trustees had not exercised 
the discretion given them, or made a settlement of any part of the trust 
fonds on Richard and his issue. 

The bill was fled by William Kendall, for the purpose of carrying into 
effect the trusts of the will of the testator William Kendall, and of having 
the rights of parties, claiming under the will of Richard, declared. 

William, the executor of Richard, claimed, as such executor, the stocks 
in which Richard took an interest under his father’s will. 

The widow of Richard, on the other hand, insisted, that the whole of 
the personal estate of Richard, including those stocks, was expressly be- 
queathed to her; or at least, that, if she did not take the whole, she was 
entitled to an annuity of 150/. a year issuing out of those stocks. 

Mr Pepys and Mr Randall, for the plaintiff’ Upon the true construc- 
tion of the will of William Kendall, Richard, at the time of his death, was 
entitled absolutely to the stocks, which had been specifically bequeathed 
to him, or which had been purchased with the price of the Lincolnshire 
estate, subject only to a discretion in the trustees, which could not take 
away his interest, though it might modify his manner of enjoying it, and 
which must have ceased at his death. But his father’s will did not give 
him any power over any part of the personal estate or of the produce of 
the Lincolnshire property. The gift, therefore, of the annuity of 150/, a 
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year must be inoperative; it is a supposed exercise of a power which he 
did not possess; it is a charge not upon his own assets, and to be paid by 
his executor, but upon his father’s estate, and to be paid by his father’s 
executors. The fact is, that Richard, recollecting that he had a power 
under his father’s will of appointing, in a given event, a jointure of 150/. 
to his wife, meant to exercise that power; either misapprehending or not 
recollecting the qualification with which it was given, and, therefore, not 
being aware, that, in the actual circumstances of the family, he was not in 
a situation to exercise it. 

The bequest, which follows, is not a disposition of all his personal 
estate, but is a specific gift of certain species of property, in none of which 
is stock included. <‘ Money”? will not pass stock; neither will ¢¢ cloth- 
ing;”’ ‘¢ goods and chattels,” in their proper sense, refer only to movables, 
and do not include stock. But evenif they were sufficient, when standing 
alone, to pass stock, they cannot have that effect here. For it is clear 
that they are not intended to denote personal estate generally; since they 
are both preceded and followed by words descriptive of particular species 
of personalty, and, therefore, are to be taken in such a limited sense as 
will not comprehend the articles described by those precedent and sub- 
sequent words. ‘* Goods, chattels, and clothes’? will not pass stock, 
1 Turn. and Russ. 272: much less will “ goods, chattels, clothing, &c.;”’ 
for the “ &c.” is an additional proof that the testator did not conceive that 
he had used any words which would include all his personal estate; and it 
is added in order to pass things ejusdem generis with the particular spe- 
~ cies of things before enumerated. Ommanney v. Butcher, 1 Turn. and 
Russ. 260; Hotham v. Sutton, 15 Ves. 319; Crichton v. Symes, 3 Atk. 61. 

Mr Horne and Mr Wakefield, for the widow of Richard Kendall. The 
words <¢ goods and chattels’ are sufficient to pass the testator’s interest 
in the stocks in question and all the rest of his personal estate, unless 
there be found, in the context of the will, something to show that such 
was not the intention of the testator. The addition of words, applicable 
to particular species of property, indicates only an anxiety on the part of 
the testator that these particular things should pass, and his ignorance that 
the more general words would have included them without such an addi- 
tion. In this will there is nothing to control the operation of the general 
words. On the contrary, the circumstance that the bequest to the wife is 
made subject to the payment of the testator’s debts and funeral expenser, 
is a strong indication of his purpose to give her all his personal estate; for 
it would be absurd to impute to him an intention to throw on his ready 
money, his furniture and movables, his clothing and other articles of the 
same kind, the payment of his debts and legacies, (a charge which 
would, in fact, consume more than the value of that part of his property 
and leave nothing for his widow, the object of his bounty) and to give 
the great mass of his property, exempt from that charge, or liable to it 
only after the particular fund, specified to have been given to the wife, 
had been exhausted, to his executor in the character of executor. ‘ 

If the widow does not take the whole of Richard’s personalty, she is at 

. ; 3 e 
least entitled to an annuity of 150/. a year out of the dividends of the 
stocks, to which, at the time of his death, he was entitled under his father’s 
will. He unquestionably had power to dispose of those stocks; and he 
therefore, had power to direct an annuity to be paid out of them. He orders 
it to be paid by his father’s executors, because the funds were in their name. 

Mr Moore, for the widow of the testator William Kendall, submitted, 
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whether Richard, at the time of his death, was entitled absolutely to the 
sums of stock mentioned in his father’s will; and cited Robinson v. Clea- 
tor, 15 Ves. 526. 


March 24.—The Masrrr’of the Rotts. °The first question made is, 
whether Richard, under the will of his father, tock any interest of which 
he had power to dispose by will; and the remaining question is, who are, 
under the will of Richard, now entitled to such interest as Richard had 
power to dispose of ? 

The testator William, by his will, gave to trustees therein named cer- 
tain sums of stock, upon trust to pay the dividends to his wife, until his 
son Richard should attain twenty-one, and, then, as to the said funds, to 
apply the same for the benefit of his son Richard, upon the like trusts as 
were thereinafter declared concerning the moneys to arise by the sale of 
his Lincolnshire estate, or otherwise to settle the same upon or for the 
benefit of Richard and his issue in such manner as they in their discretion 
should think fit. The trustees did not exercise the discretion thus vested 
in them to make a settlement of these funds for the benefit of Richard and 
his issue; and it becomes necessary, therefore, to refer to the trusts, which 
were declared in the subsequent part of the will of William with respect 
to the moneys which were to arise from the sale of the Lincolnshire 
estate, because, by those trusts, the right to these funds is now to be as- 
certained. 

In the subsequent part of his will, the testator William devised to the 
same trustees his estate in Lincolnshire, upon trust to sell the same, and 
to invest the moneys in the public stecks or funds or upon real securities, 
and to apply the dividends or interest for the benefit of Richard during 
his minority in such manner as they should think fit; and when Richard 
should attain twenty-one, then to apply the whole of the said funds 
and securities in such manner for the benefit of Richard, or for the estab- 
lishing and settling of him in life, as they should, in their discretion also, 
think fit; and if Richard should die under twenty-one, then the same 
funds and securities were to be held in trust for all the other children of 
the testator William in equal shares. Consequently, when Richard at- 
tained twenty-one, the trustees held the funds or securities, in which the 
price of the Lincolnshire estate had been invested, for the sole benefit of 
Richard, and had no authority to apply them for any other purpose. 
They were, therefore, the absolute property of Richard, subject only to 
the discretion of the trustees as to the time and manner in which they 
should be paid to him or applied for his use. That discretion necessarily 
ceased upon the death of Richard, when it was no longer capable of being 
exercised; and, consequently, the price of the Lincolnshire estates was 
property of Richard, which would pass by his will; and the several sums 
of stock, to which I in the first place referred, being limited upon the like 
trusts as the price of the Lincolnshire estate, in case the trustees did net 
settle the same for the benefit of Richard and his issue (and they did not 
make any such settlement), the necessary consequence is, that those also 
are property of Richard, which would pass by his wiil. 

The remaining question is, who are entitled to these properties under 
the will of Richard. Richard by his will gave to his wife, who survived 
him, an annuity of 1502. a year, which, he therein stated, he was em- 
powered to do by the will of his father. He proceeds in these words:—- 
‘« I bequeath to my wife all moneys, goods, and chattels, clothing, &c. my 
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property, which may remain after paying the charges incident to my fu- 
neral and such debts as I may owe at my death;” and he then concludes 
his will by appointing his brother William to be his sole executor. It is 
said, that the gift of the annuity to his wife operates nothing: that it is a gift 
made under a misapprehension of his father’s will; that he had, under the 
will of his father, a power to charge a certain estate with an annuity of 
1502. in favour of his widow, in case he should become entitled in pos- 
session to that estate by the death of his brother William without issue; 
but that, William having survived him, and he having never become enti- 
tled to the possession of that estate, he had no authority to charge the 
property for the benefit of his widow. I think it a very probable conjec- 
ture, that, making this will evidently without professional assistance, he 
did make this gift of the annuity under a misapprehension of the-effect of 
his father’s will; and clearly, not being in possession of the settled estate, 
he could not charge it with this annuity. But courts of justice cannot, 
with any safety to the rights of property, put a construction upon a will 
by conjecture, and must govern their decisions by the expressions which 
a testator has used. His expression is, not that he charges this annuity 
upon the settled estate, but that he gives this annuity to his wife, as he is 
empowered to do by the will of hisfather. If, under the will of his father 
he has property which he could charge with this annuity, then the words 
of the willare satisfied. His father has empowered him to give this annu- 
ity; and it is a charge upon all the property which he takes under his 
father’s will. 

That is not, however, a very important point, if the wife succeeds in her 
claim to be absolutely entitled, by the subsequent words, to all the pro- 
perty which Richard took under the father’s will. If she is absolutely 
entitled to that property, it is altogether immaterial to the wife, whether, 
in the prior part of the will, it was or was not charged with an annuity in 
her favour. It is this circumstance which principally leads me to the con- 
jecture, that Richard considered that he had a power to charge the settled 
estate with this annuity. The brother William insists, that the words of 
the subsequent gift to the wife of «all moneys, goods, chattels, clothing, 
&c. my property,”’ will not pass the sums of stock which, I have already 
declared, Richard was entitled to under his father’s will, and that such sums 
of stock vest therefore in William, in his character of executor, as property 
undisposed of. Itis argued for the executor, that stock will not pass 
either by the word ‘‘ money,” or by the word ¢ goods,” or by the word 
<¢chattels;”? and that the word ¢&c.” following clothing, must refer to 
things eyusdem generis with clothing; and cases are referred to as affording 
these conclusions. It is true, that, upon the whole context of particular 
wills, it may be clear that stock was not intended to pass, and therefore 
will not pass, by any one of the words here used: but it is equally true, that, 
upon the whole context of other wills, stock may pass by any one of the 
words here used, except the word “ clothing.’’ In the case of Legge wv. Asgill 
(1 Turn. and Russ. 265, in the note) which was before me in the Vice-Chan- 
cellor’s court, and to which I may refer as an authority, as my decree was 

iN Sy 
upon appeal, affirmed by Lord Eldon, I held, that an interest, which a testa- 
trix had in a sun of 25002. under the mother’s settlement, in case it were not 
otherwise appointed by the mother, would pass by the words “if there 
should be any money left.”” I think this sum of 25001. (part of a sum of 
10,0002.) was actually invested in stock, though this fact, not being con- 
sidered material, does not appear in the report. But I am quite sure, that 
neither upon the principle upon which I decided that case, nor upon the 
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principle upon which Lord Eldon affirmed it, would it have made the 
least difference in the judgment, whether the 2500/, was or was not in- 
vested in stock. 

The word goods” and the word “¢ chattels” come under a very differ- 
ent consideration. In the construction of wills of personal estate, the juris- 
diction of courts of equity being concurrent with that of the ecclesiastical 
courts, courts of equity follow the rule of the canon law, which is founded 
upon the civillaw. By the canon law, the word ¢¢ goods,”’ and equally the 
word ‘‘chattels,”” taken simply and without qualification, comprise the 
whole personal estate of every description. This is distinctly stated in the 
3d vol. of Swinburn, 930: and a reference is made to cases in equity which 
seem to break in upon thisposition, showing that such cases proceeded upon 
the particular language of the wills upon which they arose. The question, 
therefore, in the present case is, —not whether the words used are sufficient 
to comprise the stock, but—-whether those words are by the context of the 
will so qualified, that an intention is manifested on the part of the testator 
to exclude stock. 

To refer again to the words “ all moneys, chattels, clothing, &c. my pro- 
perty,’’—suppose the words ‘clothing, &c.”? were not found in the will, 
it-would not admit of argument, that “all moneys, goods, and chattels, my 
property,’” would pass the whole personal estate, including stock. Then 
what effect is the introduction of the words ‘‘ clothing, &c.” to have? 
The words “ &c.’’ are introduced to save further enumeration of particu- 
lar species of property, and mean strictly ‘¢and the rest:”’ and the will is, 
therefore, thus to be read, ‘‘I give to my wife all my moneys, goods, chat- 
tels, clothing, and all other things, my property.’”? The words ‘¢ clothing, 
&c.’’ must be taken, therefore, to be introduced, not for the purpose of 
qualifying the general effect of the former terms “moneys, goods, and 
chattels,” but as resulting from the anxiety of the testator to enumerate 
every species of property which occurred to him, in order that the wife 
might take every thing which was his property. 

It may be conjectured that the testator did not know, that, under his 
father’s will, he had a power to dispose of these sums of stock, and that, 
if he had known it, he would have introduced also the word stock into his 
enumeration. It is sufficient that there is an apparent intention to give to 
his wife all his personal estate, and that he has used words which will com- 
prise stock. 

It is worthy of observation, that his gift to his wife is ‘of all moneys, 
goods, chattels, clothing, &e. my property, which may remain after pay- 
ing the charges incident to my funeral, and such debts as | may owe at 
my death.”? The meation of debts and funeral expenses affords a strong 
inference, that he considered himself as disposing of that property, which 
by law was subject to those charges, viz. his residuary personal estate. 

I must declare, therefore, that the wife is entitled to all personal estate, 
including stock, which the testator Richard had power to dispose of un- 
der his father’s will, or was possessed of at the time of his death. 
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v. Walford. 


4 Russell, 372. 


Rolls. —March 24, 1828 —If A., for valuable consideration, undertakes to surrender a copyhold 
to B., and B., on borrowing money from C., enters into a written agreement with C., that he, 
B., will surrender the same copyhold to C. by way of mortgage security, A. is not justified in 
refusing to surrender the copyhold to B. because he, A., has received notice from C. of the 
agreement between him and B, 

The surrender by A. to B. does not prejudice, but promotes, that agreement. 


THE plaintiff contracted to purchase from the defendant Walford a cer- 
tain copyhold estate; but before any surrender was made by Walford, the 
plaintiff re-sold the estate to Curtis, and, upon that occasion, the defendant 
Walford executed a deed, engaging, at the request of the plaintiff to sur- 
render the copyhold to Curtis. Curtis, before any surrender made to him, 
borrowed a sum of money of a person of the name of Wright, and signed 
an agreement with Wright, undertaking to surrender this copyhold to 
Wright by way of mortgage for securing the money so borrowed. Curtis 
afterwards, and before the copyhold was surrendered to him, became bank- 
rupt, and the defendant Davis was his assignee. Wright served Walford 
with notice of the agreement between him and Curtis, and required Wal- 
ford to surrender the copyhold to him, Wright. The plaintiff required 
Walford to surrender the copyhold to Davis, the assignee of Curtis, in pursu- 
ance of the deed which Walford had executed; and, Walford refusing to 
make this surrender in consequence of the notice which he had received 
from Wright, the plaintiff filed the present bill against Walford and Davis, 
the assignee of Curtis, praying that Davis might pay to the plaintiff part 
of the purchase-money of the copyhold which remained due to him, and 
that thereupon Walford might surrender the copyhold to Davis. 

The defendant Walford insisted that Wright ought to have beena party 
defendant to the suit, and that, after the notice he had received from 
Wright, he could not with safety have surrendered the copyhold to Davis. 


The Master of the Roris. If Curtis had entered into an agreement 
with Wright that Walford should surrender the copyhold to Wright in- 
stead of to Curtis, then, upon notice by Wright to Walford of that agree- 
ment, Walford could not with safety have surrendered to Curtis, and 
Wright would have been a proper party to this suit. But the agreement 
between Curtis and Wright, being, that Curtis should surrender the copy- 
hold to Wright, Walford was in no manner affected by that agreement, 
but ought to have made the surrender to Curtis, or to the defendant Davis, 
as the assignee of Curtis, at the request of the plaintiff, according to the 
effect of the deed which he had executed. The surrender of Walford to 
Davis would rather have promoted, than prejudiced, the agreement be- 
tween Curtis and Wright; for Curtis or his representative could not sur- 
render to Wright, until Walford had first surrendered to him. Wright, 
therefore, was not a necessary party to this suit, which being occasioned 
by the conduct of Walford, he must pay the costs of it. 
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Sharp v. Adcock. 


A Russell, 374. 


Rolls.—March 5, 1828.—A purchaser nct compelled to take a title depending upon the words 
of a will, which were too doubtful ever to be settled without litigation. 


THIS was a bill filed by the vendor for the specific performance of a 
contract for the sale of land. Upon the usual reference, the Master re- 
ported in favour of the title; and the cause now came on upon an excep- 
tion by the purchaser to the Master’s report. 

The title of the plaintiff depended upon the will of her late husband, 
Thomas Sharp, which, inter alia, was in the words following, viz., ‘I 
give and bequeath to my dear wife, Emilia Sharp, the whole of my remain- 
ing property in the bank of England, or otherwise, and also a freehold 
house which I now live in, situate in Silver Street in the parish of St Bo- 
tolph, in the town of Cambridge, also a freehold estate in Regent Street, 
in the parish of St Andrew’s, in the town of Cambridge, also about sixty- 
one acres of freehold land, with houses and barns thereon, situated in the 
Fens and in the parish of Bottisham, in the county of Cambridge, also about 
sixteen acres of fen land, freehold, with a house and barn thereon, adjoin- 
ing the above sixty-one acres in Bottisham Fen, also about twelve acres of 
freehold fen, land in the parish of Sheetham in the Isle of Ely, in the 
county of Cambridge, also a copyhold estate of the manor of Ely Barton, 
and now occupied by Mr Benjamin Pope of Sheetham, and is the estate I 
lately purchased of Mr Orwell Peacock, also a leasehold estate pur- 
chased of the assignees of Mr Blacklee, and which is in the parish of ‘St 
Andrew’s the Less, or otherwise called Barnewell, in the town of Cam- 
bridge, with all right and title to the same: I also leave my wife all moneys 
that should be in my possession at my decease, and all moneys due to me 
on mortgages, notes, or note of hand, with all interest due thereon; also my 
household furniture, plate, linen, china, and glass, and all other effects: I 
also leave my dear wife, Emilia Sharp, all my share of the property due 
to me out of the business carried on in the firm of Messrs William Sharp, 
Thomas Sharp, and Frederick Sharp, but is the sole concern of Thomas 
Sharp and Frederick Sharp only; the property so belonging to my share 
consists in estates, freehold and leasehold, mortgages, bonds, notes of hand, 
bills, drafts, cash, and moneys in bankers’ hands, outstanding debts, and 
the stock in trade.”’ 

The land, which was the subject of the contract, was part of the sixty- 
one acres of freehold land, witb houses and barns thereon, situate in the 
Fens, and in the parish of Bottisham jand it was contended that the fee of 
this land passed to the plaintiff, the widow, by force of the words ‘ with 
all right and title to the same,” which followed the description of the 
leasehold estate purchased of the assignees of Mr Blacklee. 


The Masrer of the Rotts. To compe! the purchaser to take this title 
would be to compel him to buy a suit; for the application of the words 
which are relied upon as giving the fee, to all previous devises made to 
the wife, is much too doubtful ever to be settled without litigation. I 
must, therefore, allow the purchaser’s exception. 

Vou. III.——4 P 
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The plaintiff’s counsel thereupon pressed for a case at law; which the 
Master of the Rolls refused, stating that the opinion given upon the case 
would not bind the parties interested. 


Cole v. Turner. 


4 Russell, 376. 


Rolls.—March 13, 1828.—A testator gives an annuity and pecuniary legacies, and then devises 
all the rest, residue, and remainder of his freehold, copyhold, and leasehold estates to trustees, 
‘for the use and benefit of his children, The annuity, and pecuniary legacies, given prior to 
the devise, are well charged upon the freehold, copyhold, and leasehold estates. 


JOHN WHITBREAD made his will in the following words:—*I 
give and bequeath unto my dear wife, Louisa Whitbread, the sur of 2002. 
in lieu of furniture and for mourning. I also give and bequeath unto her 
one clear annuity of 2507’, payable quarterly, for and during her natural 
life, the first payment to be made on the first quarter-day after my decease: 
and I direct the same to be paid into her own hands only, and not to be 
liable to the control, debts, or engagements of any after-taken husband. I 
give and bequeath unto my trustees and executors 50/. a year, to be applied 
for the maintenance and education of any child or children of my present 
wife, for each such child, for the maintenance and education thereof; and 


‘ the sum of 2000/. for each such child, on his or her attaining the age of 


twenty-one years. I give to my executors ten guineas each for their 
trouble. All the rest, residue, and remainder of my freehold, copyhold, 
leasehold estates, and all my stock, utensils, farming implements, and the 
rest of my real or personal property, I give, devise, and bequeath the 
same, and every part thereof, unto my executors hereinafter named, to 
hold to them, their heirs, executors, administrators, and assigns for ever, 
in trust for the use and benefit of my four children, John, Samuel, Sarah, 
and Joseph, equally, share and share alike; and it is my wish that my 
farming concerns be carried on and conducted under the care of my exe- 
cutors, for.the benefit of my said four above-named children; but should 
any disputes arise among or between them, I direct my executors to sell 
the whole, and place the proceeds in their names in the bank of England 
funds, and apply the interest for their maintenance and education, until 
they attain their respective ages of twenty-one years, and then transfer each 
of them their respective shares; and, in case of such sale, no purchaser of 
any part of my estate and effects shall be liable to sce to the application of 
such purchase-money. And I direct one half my daughter Sarah’s share, 
in case of her marriage, be settled for her sole use and benefit, independent 
of any husband she may marry, her receipt alone to be a sufficient -dis- 
charge for the interest or proceeds thereof during her life; and after her 
decease, such half part to be equally divided among her children, if more 
than one, and if but one, to such only child for his or her own use and 
benefit: the above-mentioned half my daughter’s share to be secured upon 
my copyhold estate at Marsh-side, Edmonton.” He appointed his sons 


John Whitbread and Samuel Whitbread, and two oth 
and trustees of his will. ‘ pe N aero 
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The testator left his wife Louisa, and the four children named in the 
will (who were the issue of a former marriage), him surviving. The 
widow was enceinte at his death, and, a few weeks afterwards, had a 
daughter. 

The question in the cause was, whether the annuities of the wife and 
this infant, and the pecuniary legacies given prior to the devise to the 
trustees, were or were not a charge upon the freehold, copyhold, and lease- 
hold estates comprised in that devise? 

The freehold and leasehold estates of the testator were not of much 
value. The copyholds had been sold for 12,000/.; and that sum was, in 
fact, the only fund out of which the annuity to the widow, and the legacy 
and annuity to her daughter, could be satisfied. 

Mr Horne and Mr J. Russell, for the plaintiffs. The legacies preceding 
the devise of the residue of the testator’s freehold, copyhold, and leasehold 
estates, must be a charge upon those estates; for the words necessarily im- 
ply that something was to be taken out of the freehold, leasehold, and 
copyhold estates; and there was nothing that could be taken from the mass, 
except these legacies. Bench v. Biles, 4 Mad. 187; Aubrey v. Middleton, 
4 Vin. 460, Charge, D. pl. 15. The present case is stronger in favour of 
the legatees, than either of these: for, in Bench v. Biles, the devise of the 
residue was preceded by a gift of the real estate to the testator’s wife for 
life; and, in Aubrey v. Middleton, there was a specific devise of some 
lands; and, therefore, in both cases, a partial interest in the real estate was 
given, to which, exclusively of the legacies, the terms ‘¢ rest, residue, and 
remainder”? might have been supposed to refer. 

Mr Pepys, Mr Knight, and Mr Beames, contra. To construe these 
words as creating a charge in favour, not of creditors, but of mere volun- 
teers, would be to go beyond any decided case. In Aubrey v, Middleton, 
the testator began by expressing an intention to dispose of ¢¢ all his worldly 
estate;?? and he then gave the residue of his ‘‘ goods and chattels and es- 


_ tate,’? blending the whole of the realty and personalty into one fund. In 


~ 


& 


Bench v. Biles, the whole of the property, real as well as personal, was 


thrown into one mass, and treated, both before and after the gift of the . 


legacies, as one fund. hi eae 
The subsequent part of the will contains directions not very reconcilable 


with the notion that the testator intended these legacies to be a charge on 
his copyhold estate. He farmed the copyholds. himself; and he directs 
his trustees to carry on the farming business for the benefit of his four re- 
siduary devisees. In a certain event the property is to be sold, and the 
interest of the purchase-money is to be applied to the maintenance, not of 
the pecuniary legatees, but of those four devisees. The provision for 
Sarah is made a specific charge on the copyhold; and that specific charge 
must be defeated, if the pecuniary legacies are thrown upon the realestate, 

Parker v. Fearnley, 2 Sim. and Stu. 592, and Kightley v. Kightley, 


2 Ves. Jun. 328, were cited. 


The Masrer of the Rours. The freehold, copyhold, and leasehold 
estates are not devised to the trustees, but the rest and residue of these 
estates—that is, what remains of these estates, after some prior purpose 


* is thereout satisfied. But what prior purpose could the testator here con- 


template, except the satisfaction of the annuity and the legacies previously 


given? (Brudenell v. Boughton, 2 Atk. 268.) 
Declare that the annuity and the pecuniary legacies, which are given by 
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the will, prior to the devise to the trustees, are well charged upon the free- 
hold, copyhold, and leasehold estates comprised in that devise. 


Hardwick v. Thurston. 


4 Russell, 380. 


Rolls.—March 25, 1828.—A testatrix gives a legacy to the sole and separate use of her daugh- 
ter for life, with a power of appointment, and in default of appointment, to her next of kin, 
‘sas if she had died sole and intestate, to the utter exclusion of her husband:” This express- 
ion will not exclude a child of the daughter, but is to be considered as used for the sole pur- 
pose of excluding the husband. 


THE testatrix, Martha Thurston, gave to trustees, named in her will, 
three several sums of money, to be invested in the public funds or upon 
real securities, upon trust, as to one third part thereof, for such person, or 
for such uses, trusts, and purposes, as her daughter Mary Salmon, the wife 
of Edward Salmon, should, notwithstanding her then present or future 
coverture, by deed or will appoint; and in default of appointment, upon 
trust to pay the dividends or interest into the proper hands of Mary Salmon 
during her life, for hersoleand separate use, and not to be subject to the debts 
or control of her then present or any future husband; and from and after 
her decease, upon trust to assign the said trust moneys to such person or 
persons as would have been entitled thereto, as her next of kin, at the time 
of her decease, under the statute for the distribution of intestate’s personal 
estates, if she had died sole and intestate, to the utter exclusion of the said 
E. Salmon as her administrator, or by right of marriage or otherwise.” 
Another third part of the said several sums of money she gave upon simi- 
lar trusts, and subject to similar provisos, for the separate use of her daughter 
Mrs Gwynn, and her appointees, ‘‘or such other person or persons -in 
default of appointment, or as near thereto as the deaths of the parties, and 
other intervening circumstances would admit and allow.”? The remaining 
‘third part the testatrix gave ‘for similar trusts, ends, intents, and pur- 
poses, and with, under, and subject to similar powers, provisos, declara- 
tions, and directions in every respect, for the separate use and benefit of 
my daughter Ursula Thurston, independent of any husband, and such her 
appointee and appointees, or other person or persons entitled in default of 
appointment, as are hereinbefore respectively declared and contained of 
and concerning the said several hereinbefore-mentioned trust sums, for the 
separate use and benefit of my said daughters Mary Ann Salmon and 
Margaret Gwynn respectively, and the benefit of such appointee and ap- 
pointees, or such other person or persons in default of any appointment, 
or as near thereto as the deaths of parties or other intervening circum- 
stances will admit and allow.”’ 4 

_ Ursula Thurston, the last mentioned daughter, was unmarried at the 
time the testatrix made her will; but she afterwards married, and died 
during the lifetime of her mother, leaving the infant defendant, Ursula 
Margaret Thurston Grove, her only child. 

The question in the cause was, whether such child was, or not, entitled 
to the one-third of the three several sums, which had been so given to 


« 
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her mother; or, whether that legacy became altogether lapsed, by the 

death of Ursula Thurston in the lifetime of the testatrix; or, whether it 

went to such persons as would have been next of kin of Ursula Thurston 

at the death of the testatrix, if Ursula had died intestate and without 

having been married. ‘. 

a Mr Horne and Mr Wilbraham, for the infant Ursula Margaret Thurston 
rove. 

Mr Pepys,.contra. The gift is to such person and for such uses as the 
testatrix’s daughter should by deed or will appoint, and in default of ap- 
pointment, to the daughter for life,.to her, separate use, and after her 
decease, to those who, if she had died unmarried, would have been her 
next of kin. This is in substance a gift to the daughter, only guarded so 
as to protect the legacy from the marital power of her husband. With the 
exception of the exclusion of the husband, the property is to go in pre- 
eisely the same way as if it had been given to the daughter absolutely. 
Her next of kin were intended to take only in default of her exercising 
the power of appointment which was given to her; and by the death of 
the legatee in the lifetime of the testatrix, the whole of the gift must fail. 
Tidwell v. Ariel, 3 Mad. 403. ; 

Even if the words, ‘‘to such person or persons as would have been her 
next of kin, if she had died sole and intestate,’’ should be held to give an 
interest by way of remainder, distinct from the interest given to the 
daughter, yet the child cannot come within that description. The pro- 
perty, in effect, is directed to go in the same way as it would have gone if 
the daughter had not married: and, as in that case there could not have 
been a child of the daughter, the persons who are to take must be those 
who would have been the daughter’s next of kin, supposing she had died 
before her marriage. 


The Masrerof the Rorzrs. In the case of Tidwell v. Ariel, the legacy 
was, in the first place, given absolutely to the legatee, who died before the 
testator; and the limitation over, there contended for, was held to apply 
only to the death of the legatee, in case she survived the testator, and died 
within the year after the testator’s death. That case has no application 
here. In the present case the daughters have no absolute gift of their re- 


‘ spective thirds of the trust-moneys, but are merely tenants for life, with a 


power of appointment, with remainder, in default of appointment, to their 
next of kin. Thisis, therefore, the common case of the death of a tenant 
for life before the testatrix; and the remainder over takes effect upon the 
death of the testatrix. 

It is true, that there are introduced the words, “as if she had died sole and 


» intestate, to the utter exclusion of the husband:” but it must be considered, 
4 that this expression was used for the sole purpose of excluding the hus- 
' band, and was not intended to exclude a child in favour of other persons 


more remote and uncertain. 


re 
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Mounsey v. Blamire. 
4 Russell, 384. 


Rolls.—March 25, 1828.—Where a pecuniary legacy is given by a testator to his heir, the 
word is to be understood in its legal and ordinary sense, unless controlled by the context of 
the will; and the heir at law will take the legacy, and not the next of kin. 

In such a case, it makes no difference, that there are three co-heirs. 


THE testatrix, by her will in this case, inter alia, devised a real estate 
to a person whom she described as her kinsman, and who was not her 
heir at law, and directed him to assume her name andarms. Ly a codicil 
to her will, she gave several pecuniary legacies, and amongst others, “to 
my heir 4000/.” 

At the death of the testatrix, three persons were her co-heirs at law: and 
the question in the cause was, who was to take this legacy?—whether the 
three co-heirs, or the next of kin, or the devisee of the real estates, who, 
it was argued, was heres factus. 

Mr Bickersteth, for a person claiming to be heir ex parte materna, 
insisted that the testatrix plainly intended this sum as a legacy to a single 
individual; that as she had three co-heirs at law, it would be uncertain 
whom she meant, if the word ‘heir’? was to be understood as her heir 
at law, and that evidence was admissible to explain this latent ambiguity. 

The Master of the Rolls refused to admit the evidence; stating that the 


word heir was nomen collectivum, and would legally include all those 


who filled that character. 

Mr Pepys, for the heirs at law. Here is a gift of personal property to 
the person or persons answering the description of heir at law; and it 
would be an extraordinary construction, if the court were to hold, that 
those are to take, who are not the heirs at law. There is no doubt that 
an heir at law may, as a purchaser, and under that designation, take per- 
sonal property (Gwynne v. Muddock, 14 Ves. 488): and there is no ex- 
pression in this will, which can induce the court to depart from the 
obvious meaning of the word. 

Mr Purvis, for some of the next of kin. In Holloway v. Holloway, 5 
Ves. 399, a sum of money was given, in the events that happened, to a 
daughter of the testator for life, and after her decease, to such person or 
persons as should be the testator’s heir or heirs at law. The same per- 
sons, who were next of kin, happened also to be the heirs at law; so that 
it was not necessary to decide the point: but Lord Alvanley observes, ‘¢ It 
is said, that though ‘heirs,’ &c. have a definite sense as to real estate, yet, 
as to personai estate, it must mean such persons as the law points out to 
succeed to the personal property. Iam much inclined to think so. If 
personal property was given to a man and his heirs, it would go to his exe- 
cutors. Irather think, if I was under the necessity of deciding this point, 
I must hold it heirs guoad the property: that is, next of kin.” In Vaux 
v. Henderson, 1 Jac. and Walk. 388, n., a legacy was given to A., and, 
failing him by decease before the testator, to A.’s heirs. A. having died 
in the testator’s life, Sir William Grant held, that the legacy belonged to 
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the next of kin of A. living at the testator’s death.(z) The rule of the 
court, therefore, is, that the term Aezr is in general to be construed with 
reference to the species of property which is the subject of disposition, 
a that, when used with reference to personal property, it means ‘* next 
of kin.”’ ; 

Mr Witham, for cthers of the next of kin. 

Mr Barber, for the devisee, contended, that by her heir the testatrix 
must have meant the person whom she had put in the situation of her heir 
as to her real estate, and who, in truth, was heres factus. 

Mr Phillimore, for the trustees, 

Mr Pepys, in reply. In Holloway v. Holloway, the intention of 
the testator was, that, in the events which happened, the sum in question 
should revert to and be a part of his general estate. In Vaux v. Hender- 
son the object was, if A. died before the testator, to substitute for A. 
those who might be his heirs; that is to say, those who were his heirs 
to that particular species of property. Both these cases, therefore, are 
distinguishable from the present. If this legacy be given to the next of 
kin, a partial intestacy will be created; and the bequest will, in fact, be a 
bequest to persons who would have taken the property without any gift. 


March 26.—The Masrer of the Rotus. There is no ground here for 
the claim of the devisee, or heres factus, as he is called at the bar. The 
question is between the co-heirs and the next of kin. In the construction 
of a will, every word is to be understood in its legal and ordinary sense, 
unless it be controlled by the context: and there is no expression in this 
will or codicil to control the natural and ordinary sense of the word 
‘cheir.’’ It is said, that, the subject of the gift being money, the natural 
and ordinary sense of the word is thereby controlled, and it is necessarily 
to be inferred, that by the word /ezr the testatrix meant such persons as by 
law would inherit, not her real estate, but hermoney. This appearsto me 
to be by no means a necessary inference. Why may it not be reasonably 
intended, that a testatrix, who gives to another that real estate which the 
heir would inherit if she had not otherwise disposed of it, means to make 
him some compensation by a pecuniary legacy? 

No authority has been cited which is expressly in point. Where the 
word ‘‘heir’’ is used to denote succession, there it may well be under- 
stood to mean such person or persons as would legally succeed to the pro- 
perty according to its nature and quality ; as in Vaux v. Henderson, which 
has been principally relied upon in the argument; and in the familiar case 
of a gift of persona! property to a man and his heirs. But where the word 
is used, not to denote succession, but to describe a legatee, and there is no 
context to explain it otherwise, there it seems to me to be a substitution 
of conjecture in the place of clear expression, if Iam to depart from the 
natural and ordinary sense of the word ‘‘heir.”” The co-heirs, therefore, 
must take the 4000/. as joint-tenants. 


(a) Under a devise of gavelkind lands to the right heirs of J. S., the heir at law of J. S. takes, 
and not his gavelkind heirs. So, if a man devise lands in borough English to his heir, the eldest 
son, and not the youngest, takes, Vin. Abr. vol. xiv. p. 258, 259. Heir, (G) 5, pl. 1, 8. 
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4 Russell, 388, 


Rolls,—March 26, 2'7, 1828.—A testatrix gave such of her jewels, as should, at her death, be des 
posited in her jewel-box at Rundell and Bridge’s, to persons whose names would be found 
written on a paper contained in the box, and bequeathed the rest of her jewels to A. B.; two 
years before her death she became the subject of a commission of lunacy, and no jewel-box 
was then, or at the date of her will, or at her death, deposited at Rundell and Bridge’s, nor was 
there any written paper designating who were to take the jewels:—the intended gift of the 
jewels wholly fails. 

A Scotch heritable bond, although it contain a personal obligation to pay the debt, does not 
lose its heritable quality, and will not pass by an English will, but descends to the heir at law. 


THIS was a bill filed for the purpose of carrying into effect the trusts 
of the will of Mrs Anne Frances Middleton, and now came on to be heard 
upon exceptions to the Master’s report and for further directions. 

The exceptions raised several questions upon the construction of the will, 
which were heard and disposed of separately, and, amongst others, the 
following question:— 

The will of the testatrix contained the following bequest:—“I give so 
much and such parts of my jewels, watches, trinkets, and other articles 
of dress and personal ornaments, which shall happen at my decease to be 
contained in my two jewel-boxes deposited by me at Messrs Rundell 
and Bridge’s, Ludgate Hill, to such persons as the same shall be found to 
be distributed in a paper written by me within such jewel-box; and as to 
all the rest of my jewels, watches, trinkets, and other articles of dress and 
personal ornaments, I give and bequeath the same to my daughter Louisa 
Anne Middleton, for her own absolute use and benefit for ever.’ 

The testatrix, at the time of making her will, had no jewel-box at 
Messrs Rundell and Bridge’s; but she had a jewel-box then deposited with 
a banker. Shortly afterwards, and about two years before her death, a 
commission of lunacy issued against her; and her committee, in March 
1818, deposited all her jewels, &c., at Messrs Rundell and Bridge’s; but, 
prior to her death, they were removed, under an order made in the lunacy, 
to the bank of England, where they remained at her death; and no paper 
was found containing directions as to the disposition of any part of them. 

The Master reported, that the jewels, trinkets, and other articles of 
personal ornament of the testatrix, which were deposited in the Bank of 


' England at the time of her decease, were by her will specifically given 


to her daughter, Louisa Anne, who was now the widow of Mr Herbert. 
The plaintiffs, by their exception, insisted, that these jewels, trinkets, 

and other articles of dress and personal ornament were not specifically be- 

queathed, but formed part of the testatrix’s residuary personal estate. 

Mr Roseand Mr Lynch, for the exception. 
There was no intention to give more than a part of the jewels to Louisa; 
and unless that part can be ascertained, the bequest must fail. In order to 
ascertain what Louisa was to take, we must know what was contained in 
the two jewel-boxes deposited with Messrs Rundell and Bridge; and as 
there was not, either at the death of the testatrix, or at the date of her 
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will, any box in circumstances corresponding to those mentioned in the 
bequest, nor any paper writing such as the bequest refers to, it is impossi- 
ble to ascertain what that “ rest?’ was, which Louisa was to take. Peck 
v. Halsey, 2 P. Wms, 387. 

The clause in the will is nota complete disposition of the jewels; it does 
no more than express an intention, which was to be perfected by subse- 
quent acts: those acts the testatrix has not done, either from having 
changed her purpose, or in consequence of the mental infirmity to which 
she became subject. 

Mr Pepys and Mr G. Richards, contra. The words amount to an im- 
mediate gift to Louisa; for they are, “I give all the rest of my jewels, 
&c.;”” and Louisa will take all the jewels, which are not well given to 
some other person. It is clear, that, at the testatrix’s death, there were 
not any jewels in such circumstances, that the preceding words can be 
held to apply to them. Nothing, therefore, is excepted from the gift 
to Louisa. It is a perversion of legal principle to say, that a general gift 
shall fail, because a possible exception from it happens to fail. If a testa- 
tor, after some partial bequests, disposes of the residue of his property, the 
effect of the failure of the partial bequests, is, not to destroy the residuary 
disposition, but to increase the amount of the property comprised in it. 
There would have been little weight in the argument for the plaintiffs, even 
if the testatrix had referred to' jewels in boxes actually deposited at the 
date of her will, and then disposed of by some paper writing. But the 
words, which make the supposed exception from the gift to Louisa, are 
merely prospective, and refer to a future act which the testatrix might o 
might not continue to intend. 

The Master of the Routs observed, that the will contained no present 
gift of the jewels and other specified articles, but referred to a future act 


_to be done by the testatrix in order to complete her gift; and that, this 


future act being prevented by the subsequent legacy, the intended gift 
of the jewels wholly failed. 

Exception allowed. 

In another part of the will, the testatrix gave, in manner therein men- 
tioned, ‘* a sum of 5000/. lent by her on the estate of G. Johnstone, Esq- 
on mortgage.” By the decree made at the hearing of the cause, it was 
referred to the Master to inquire, and state to the court, on what estate 
and in what manner the sum of 5000/., in the testatrix’s will mentioned to 
be lent on the estate of George Johnstone, Esq. on mortgage, was secured, 
and in whom such sum of 5000/. was then vested, and for whose use and 
benefit. 

In answer to that inquiry, the Master stated, that George Grant, in 1802, 
sold to George Johnstone an estate in Scotland, which was in settlement; 


that, Mary Grant, the wife of George Grant, being entitled thereout to an 


annuity of 500/. for her life, in case she survived her husband, or he 
should become bankrupt, it was agreed, that George Johnstone should 
retain 10,000/., part of the purchase-money, as a capital to answer the 
eventual annuity; which sum, with the interest to grow due thereon, was, 
by the deed of disposition of the lands to George Johnstone, declared to be 
a real burthen or charge thereupon; and that George Johnstone, by his 
bond bearing date the 2d of March 1802, and registered in the books of 
the court of session, became bound to pay the interest of the sum of 10,0007, 
to George Grant during the joint lives of him and his wife, or until she 
should become entitled to the annuity, and to pay the principal sum itself 
Vou. III.—4 Q 
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to George Grant, his heirs and successors, upon the decease of Mary 
Grant; which obligation, as far as respected the principal sum, the 
Master found was subsequently renounced and discharged by George 
Grant. The Master further found, that George Grant and Mary his 
wife, by a conveyance in the Scotch form, dated the 5th of October 1807, 
duly ratified by Mary Grant, conveyed to certain persons therein men- ° 
tioned, as trustees for their son Robert Foster Grant, the interest of the 
said sum of 10,0007. during the joint lives of George and Mary Grant, 
and Mary Grant’s eventual annuity of 5007; and that George Johnstone, 
by his heritable bond bearing date the 26th of September 1807, became 
bound to pay to the trustees the sum of 10,000/. principal, within three 
months after the death of Mary Grant, with interest from the day of her 
death, and, in real security for the payment of these sums, made over the 
purchased estate to the trustees, who were duly enfeoffed therein according 
to the forms of the Scotch law. And the Master also found, that the 
trustees, by their deed of disposition and assignment in the forms of the 
Scotch law, at the request of Robert Foster Grant, assigned and conveyed 
to him the eventual annuity of 500/., and the interest of the 10,0004. 


during the joint lives of George and Mary Grant, and the principal sum 


of 10,000/. payable as aforesaid, and the interest thereof, and the said 
lands and heritages for the security of these sums, and all right and title 
which George Grant had to the same, and the several securities before re- 
cited. 

The Master further stated, that Robert Foster Grant, by his deed of dis- 
position and assignment in the Scotch form, bearing date the 23d of De- 
cember 1809, executed in London, did, in consideration of a sum of 
10,000/. advanced to him by the testatrix, grant, alien, and dispose of, to 
and in favour of the testatrix and her heirs and assigns, the eventual an- 
nuity of 500/. upliftable from the purchased estate, and the interest of 
the sum of 10,000/., payable by George Johnstone under the obligation 
aforesaid, during the joint lives of George Grant and Mary Grant, toge- 
ther with the security for the payment thereof, created by the disposition 
of the aforesaid lands and estates, and the bond of George Johnstone, 
together with all right, title, and interest which he had’ to the lands and 
heritages,—and that, in real security to the testatrix for the payment 
of the sum of 10,000/. and interest; that the testatrix was duly enfeoffed 
in the purchased estate; that George Johnstone, by his bond or obligation 
in the English form and executed in London, bearing date the 31st of 
March 1810, became bound to pay to the testatrix the interest of the sum of 
10,0002. during the joint lives of George Grant and Mary Grant; and that 
a sum of 5000/., part of the 10,000/., was paid to the testatrix in her 
lifetime, and before the making of her will, by the executrix of George 
Johnstone, who was then dead. 

Upon these facts the Master found, that the 5000/., remaining due to 
the testatrix, was, by the law of Scotland, real estate, and did not pass by 
her will, but descended to her heir at law. 

An exception being taken upon this point to the Master’s report, the 
question was, whether the sum due on George Johnstone’s bond would 
pass by an English will. 

Mary Grant died a few weeks after the testatrix. 

Mr Treslove contended, that the interest, which the testatrix had under 
these securities, was an interest in lands in Scotland; that an interest in 
real estate can be transferred only according to the law of the country 
where the lands are situate; and that, lands in Scotland not being capable 
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of passing by devise, the will of Mrs Middleton could have no operation 
on the securities for the 10,000/., or on what remained due for principal 
and interest in respect of them. | 

Mr Pepys and Mr Lynch, for the parties claiming under the will, 
argued, that, though the interest in the land was not devisable, the debt 
and all the personal remedies for enforcing payment of it would pass by 
the will. That, which the testatrix had devised and bequeathed, was not 
land, but 5000/. lent on mortgage. The interest of this mortgage debt 
was secured by an English bond, which would unquestionably pass by 
the will; and if the interest of the debt passed, the principal must also pass. 

The Masrer of the Rotts referred it back to the Master to inquire, 
whether, by the law of Scotland, the testatrix had any right of personal 
action against George Johnstone or his executors, for the principal sum of 
10,000/., either.in respect of the bond of George Johnstone to George 
Grant, bearing date the 2d of March 1802, or in respect of the bond of 
George Johnstone to the trustees, bearing date the 26th of September 
1807; and the Master was to be at liberty to state any circumstance speci- 
ally at the request of either party. 

The Master stated a case, which was submitted to tie Solicitor-General 
of Scotland and Sir James Moncrieff. They gave an opinion(a), that, 
upon an heritable bond, the creditor has a right of personal action against 
the debtor, and that the real charge is added for the security of the credi- 


tor: and, upon that authority, the Master found that the testatrix had a 


right of personal action in respect of Johnstone’s bonds. 
July 11, 1829.—Upon this report the cause came again to a hearing. 
The authorities cited were the Duchess of Buccleugh v. Hoare, 4 Mad. 
467; Johnstone v. Baker, cited in a note to that case, 4 Mad. 474; and Glo- 
ver v. Strothoff, 2 Bro. 33. 


« 


July 16.—The Masrmr of the Rours. The late Mr George John- 
stone purchased of Mr George Grant an estate in Scotland, which Mr 
Grant had previously charged with an annuity of 500/. to his wife, in case 
she should survive him, or he should become bankrupt; and, upon that 
occasion, Mr Johnstone was allowed to retain a sum of 10,000/. part of 
the purchase-money, until Mrs Grant’s death, paying interest on it, until 
the annuity should arise. Accordingly George Johnstone executed an 
heritable bond, which, over and above making the sum of 10,0002. and 
the interest to accrue thereon a real burden upon the land, contained a 
personal obligation on him to pay to George Grant, his heirs, executors, 
and assigns, the sum of 10,000/. upon the ceath of Mrs Grant, and also to 
pay the interest of the said sum of 10,000/. to George Grant during the 


‘4 joint lives of himself and his wife, and, in the event of George Grant 


"wey 


dying before his wife, to pay to her during her life the annuity of 5002. 


(a) That opinion was as follows :— There can be no doubt that the party in the right of an 


heritable bond has a right of personal action against the debtor or grantor of the bond, and his 
executors and representatives, for payment of the sum for which the heritable security is granted. 
The real or heritable security is added, for the safety of the creditor, to the personal obligation 
of the debtor; and when a debt is so secured, important consequences follow, in regard to the 
succession of the creditor’s interest in the bond. But the circumstance, that the creditor has 
obtained real security for the payment of his debt, in no degree alters the right to demand pay- 
ment in a personal action against the debtor or his representatives. 
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George Grant and his wife. afterwards assigned the sum of 10,000/., and 
the interest to become due thereon, and the contingent annuity of 500/. 
to certain persons in trust for Robert Foster Grant; and, by the deed of 
assignment, George Grant exonerated and discharged George tsi ee 
from the obligation come under by the bond above recited, and from the 
real burden created on the lands by the disposition granted by him to 
Johnstone, and from the bond itself; and George Grant and his wife 
thereupon delivered up to the trustees an heritable bond by which he had 
originally charged the lands with the annuity in favour of his wife, toge- 
ther with her instrument of seisin, and the bond or obligation executed 
by Johnstone. At the same time, George Johnstone, by an heritable 
bond and disposition, bound himself to. pay to the trustees the sum of 
10,000/. within three months after the decease of Mrs Grant, with inter- 
est from the day of her death until the payment of the principal sum: and, 
by the same instrument, he made the sum of 10,000. and interest a real 
burden upon the lands. e ; : 

The trustees afterwards duly assigned all these securities to their cestue 
que trust, Robert Foster Grant. He afterwards assigned them to Mrs 
Ann Frances Middleton, the testatrix in the cause; and, upon that occa- 
sion, George Johnstone executed, in London, an English bond to Mrs Mid- 
dleton, for the payment to her of the interest of the 10,000/. during 
the joint lives of George Grant and his wife, or until the right of Mrs 
Grant to the annuity should take place. Mrs Middleton by her will gave 
this sum of 10,000/., with all interest due thereon, upon certain trusts 
therein mentioned. Mrs Middleton died on the 3d of November 1823; 
and Mrs Grant on the 15th of December 1823. <A part of the 10,0007. 
was paid to Mrs Middleton in her lifetimes and the question in the present 
stage of the cause is, whether the sum due on the bond for principal and 
interest, would pass by an English will, or was to be considered as an 
heritable security, which would not pass by will, but would descend to the 
heir at law? 

‘The opinion of the Scotch advocates upon the case stated by the Master 
does not precisely reach the point which arises here. Mrs Middleton 
was the assignee of Mr Johnstone’s securities to the trustees of Robert 
Foster Grant; and the heritable bond, which he executed, contained also 
a personal obligation to pay the principal sum of 10,0007, within three 
months after the death of Mrs Grant, and to pay the interest on the 
10,0007. from the death of Mrs Grant; but it. contained no obligation to 
pay the interest of the 10,000/. during the joint lives of Mr and Mrs 
Grant, and it was for this reason that Mr Johnstone afterwards gave his 
bond to Mrs Middleton for the payment of such interest. In the case of 
the Duchess of Buccleugh v. Hoare, 4 Mad. 467, there was an English 
security, as well as an heritable bond; and | there held that the English 
security, passing by the will, would carry with it the debt, although there 
- was also a Scotch security. In the present case there is no English 

security, except Mr Johnstone’s bond for securing the interest of the 
10,000/. during the joint livesof Mr and Mrs Grant; and the English 
will, in respect of the English security, will pass this interest, 

I believe that it is the practice in Scotland always to insert a personal 
obligation in an heritable bond, but such personal obligation does not alter 
the heritable nature of the bond; the maxim of the Scotch law being, that 
the heritable security, which is the jus nobilius, draws after it the 
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movable or personal security. Although, therefore, I am of opinion that 
the heritable bond of Mr Johnstone gave to Mrs Middleton a right of per- 
sonal action, the bond nevertheless retained its heritable nature, and did 
not pass by the English will, but descended to the heir at law. 


Crozier v. Fisher. 


« 4 Russell, 398. 


Rolls.—March 28, 1828.—The word * survivors,” in a bequest to children, held, upon the con- 
text of the wili, to mean, surviving so as to attain their respective ages of twenty-one. 


THE testator, Joseph Fisher, by his will dated in January 1822, devi- 
sed freeholds, copyholds, and leaseholds, together with an annuity which 
he had purchased of Viscount Mathew, in trust, for the separate use of 
his wife Elizabeth Fisher, during her life, and after her death, for the 
separate use of his daughter Sarah Elizabeth Boot, during her life; and, 
at her death, he gave the rents of four of the tenements to her husband 
Thomas Boot during his life; ‘* and’’ continued the testator, “at the 
death of Mr Thomas Boot, I give, devise, and bequeath unto my said son 
Joseph Fisher, his heirs, executors, and administrators, all the above 
freehold and copyhold estates that I had given to Mr Thomas Boot, 
during the term of his natural life, to all the children of my said daughter 
Sarah Elizabeth Boot that she now has or may hereafter have by her pre- 
sent or any after taken husband, or the survivors of them, share and share 
alike, as joint tenants to them and their heirs for ever. And also I give 
to my said trustee all that annuity I purchased of Lord Viscount Mathew; 
also all that leasehold messuage or tenement, situate in Nottingham Street, 


_in the parish of St Mary-ie-Bone; and also all that leasehold messuage or 


dwelling-house, situate in Bedford Street, Covent Garden, let on lease to 
Mr George Carter, to have and to hold all the said several freehold and 
eopyhold estates, with all their rights, members, and appurtenances 
thereunto belonging, or in anywise appertaining, to them and their heirs 
for ever, and all the said leasehold estates for such terms as may be un- 
expired, with all the said annuity, in whatever state the same may be at 
the time of my said daughter’s death, to my said trustee upon this special 
trust and confidence, to receive the rents and profits of all the said several 
estates for the sole use and benefit of all the said children of my said 
daughter; and my further will is, that my said trustee shall, from time to 
time, as the rents become due, pay unto such child or children a just 
proportion of such interest, as they shall arrive at their age of twenty-one 
years, and to place the interest of the infants’ shares in the three per cent 
consolidated bank annuities for their own sole use and benefit, and so on 
alternately, till the youngest child shall arrive at his or her age of twenty- 
one years, and then all the said children, or the survivors of them, to be 
let into full possession of all the said estates, share and share alike. I give 
unto my grand-daughter Elizabeth Boot, as her share of all the said chil- 
dren’s estate, all those two annuities that I purchased of Mr Edward 
Smith, secured on premises in Brompton Row, Knightsbridge, as a mar- 
riage portion: now, I give unto my son Joseph Fisher the two said 
annuities in trust for my said grand-daughter upon the special trust and 
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confidence, to pay unto her all the interest of the said annuities, as they 
shall become due and paid, for her own sole and separate use.”’ 

The testator died in 1803. At that time, Thomas Boot and Sarah Eliz- 
abeth Boot had ten children, several of whom died under twenty-one. 

The leaseholds in Bedford Street and Nottingham Street as well as the 
annuity, were part of the property which was given to Mrs Boot for her 
life: and, on her death, the question arose, at what time the interests of 
her several children in this portion of the assets became vested. 

Mr Pepys and Mr Girdlestone, for the plaintiffs. 

Mr Treslove, Mr Wakefield, Mr Tinney, and Mr Lovat, for different 
defendants. One construction contended for was, that the shares of the 
property did not vest, till the youngest ehild attained twenty-one; or if 
the share of an elder child did vest at any earlier period, yet that it would 
be devested, in the event of his dying before the youngest reached his full 
age. It was when the youngest child attained twenty-one, and not till 
then, that the property was to be distributed among the children; to that 
time, therefore, the term ‘survivors’? was to be referred; and only such 
of the children, as should be then living, could take. 

Another construction was, that the shares vested in the children as they 
respectively attained twenty-one, and that the phrase, “the said children 
or the survivors of them’? was equivalent to ‘all the said children, or 
such of them as shall live to attain the age of twenty-one.”’ Each child, as 
he attained twenty-one, was to receive his share of the accumulated rents 
and profits: a direction which was irreconcilable with the supposition, 
that the interest was liable to be devested by any subsequent event. 

A third construction was, that the word .“ survivors”’ was to be referred 
to the death of the tenant for life, and that all the children who survived 
the tenant for life, took vested interests, even though they did not attain 
twenty-one years. The trustees, it was said, were directed from the death 
of the daughter to receive the rents and profits for the sole use of all her 
children, and the shares of the infants were ordered to be invested for their 
bnefit. All the children, therefore, who were then living, took a vested 
interest in the rents and profits; and it could scarcely be supposed that the 
testator meant the shares of the rents and profits to vest at one time, and 
the shares of the capital to vest at another. 

The Masrer of the Rotts stated that the court would not, unless forced 
by the plainest words, adopt a construction, by which the interest of a 
child of full age, and settled in life, would be devested, if he happened to 
die before the youngest child attained twenty-one; that here the word 
‘* survivor” admitied cf another and more rational meaning, namely, sur- 
viving so as to attain twenty-one; that, therefore, every child attaining 
twenty-one acquired a vested interest in his proportion of the capital; and 
that the children who died before attaining twenty-one, took, during their 
lives, a vested interest in that proportion of the rents and profits which 
corresponded to their presumptive shares, but that such interest determined 
on their deaths. 


The decree was as follows:—His Honour doth declare, that all the chil- 
dren of Sarah Elizabeth Boot, who lived to attain the age of twenty-one 
years, except the defendant Elizabeth Machon(a), took vested interests 


(a) Elizabeth Machon was the grand-daughter of Elizabeth, to whom two annuities were be- 
queathed in lieu of her share of the fund. 
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in the leasehold estates in Bedford Street, Covent Garden, and Nottingham 
Street, in the parish of Mary-le-bone, and in the produce of the annuity 
purchased by the testator of Lord Viscount Mathew, in the will of the tes- 
tator respectively mentioned; and that the shares of such of the children 
of Elizabeth Boot, who died under the age of twenty-one years, survived 
to the remaining children; and, as to the accumulation of rents of the said 
leasehold estates, and the produce of the said annuity that took place during 
the respective minorities of the children, His Honour doth declare, that 
such of them, who attained twenty-one years of age, took vested interests 
therein, and such of them, who died under twenty-one years of age, took 
vested interests therein till the time of their respective deaths. 
Reg. Lib. 1827, A. 1468. ’ 


Palmer v. Holford. 


4 Russell, 403. 


Rolls.—March 28, 1828.—If the interest of an unborn child of a person in being does not vest 
when such unborn child attains twenty-one, the giftis too remote and void, and the limitations 
over are void also. 


THE testator made his will, ¢nter alia, in the following words:—*« I 
give and bequeath the sum of 2500/. stock of the governor and company 
of the bank of England, commonly called bank stock (part of my capital 
or share in such stock), unto the said Robert Holford and Charles Bosan- 
quet, and my friend Richard Cooke, and direct the same to be transferred 
into the names of the said Robert Holford, Charles Bosanquet, and Richard 
Cooke, or the survivor of them, or the executors or administrators of such 
survivor, forthwith, or as soon as conveniently may be after my decease, 
upon the trusts and for the purposes foliowing; viz. upon trust that they 
the said Robert Holford, Charles Bosanquet, and Richard Cooke, or the 

survivors or survivor of them, or the executors or administrators of such 
_ survivor, do and shall, by the investment of the dividends, bonuses, and 
proceeds of the said capital stock or sum of 2500/., as they shall respec- 
tively become due and be received, or as soon as conveniently may be 
afterwards, in their or his own names or name, in or upon any parliamen- 
_ tary security or securities (such securities to be at discretion altered or 
_ yaried for any other or others of'the like nature), and by like investments 
» from time to time of the interest, dividends, bonuses, and proceeds of 
prior investments, raise an accumulated fund, and assign and transfer such 
“accumulated fund unto all and every the child and children of my said son 
Charles Thomas Hudson, who shall be living at the end and expiration of 
' the term of twenty-eight years, to be computed from my decease, other 
than and except an eldest or only son, such children, if more than one, to 
_take equally as tenants in common; and if there be but one such child, 
*then the whole to such one; and in case no child or children of my said 
»son Charles Thomas Hudson, other than and except an eldest or only son, 
shall be living at the expiration of the said term of twenty-eight years, 
then do and shall assign, transfer, and pay the said accumulated fund unto 
: the only child wholly, if but one, or all the children equally, if more than’ 
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one, of my said son J. S. Hudson, who shall be living as tenants in com- 
mon; and in default of any such last-mentioned child or children, unto him, 
my said son J. S. Hudson, if living; but if he shall not be living, then do 
and shall divide the said accumulated fund into equal moieties, and assign, 
transfer, and pay one of such moieties to the child wholly, if but one, or 
all the children equally, if more than one, of my said daughter Catherine 
Charlotte Hudson, who shall be then living, as tenants in common; and 
in default of such child or children, unto her my said daughter Catherine 
Charlotte Hudson, if she shall be living; but if she shall not be living, 
then do and shall assign, transfer, and pay such moiety in such manner as 
the other of the said moieties is hereinafter directed to go and he disposed 
of; and do and shall assign, transfer, or pay the said other and remaining 
moiety unto the only child, if but one, wholly, or unto all the children 
equally, if more than one, of my said daughter Harriet Richardson, who 
shall be then living, as tenants in common; and in default of such last- 
mentioned child or children, unto her my said daughter Harriet, if living; 
but if she shall not be living, then do and shall assign, transfer, and pay 
the same moicty in the like manner as the said first-mentioned moiety is 
hereinbefore directed to be paid and be disposed of: and in case there shall 
not, at the expiration of the said term of twenty-eight years, be any per- 
son or persons living, who, under the trusts and directions hereinbefore 
contained, shall become entitled to the said accumulated fund, I mean and 
direct that the same shall be considered as part of my residuary personal 
estate, and go accordingly.”” 

The testator died in October 1813. His son Charles Thomas had five 
children at the time of the date of the will, and, after his death, he had 
another son, who died an infant. Charles Thomas Hudson died in April 
1827. 

It was admitted that the accumulation, directed for twenty-eight years, 
might be good for twenty-one years, under the 39 and 40 Geo. Ife. 98; 
and the question was, whether the limitation in favour of the children of 
Charles Thomas Hudson who should be living at the expiration of the 
twenty-eight years, and the limitations over, if there were no such child, 
were good or not? 

Mr Bickersteth and Mr Duckworth, for the plaintiff. The gift is not 
to take effect till the expiration of a gross term of twenty-eight years from 
the death of the testator, and, in that respect, tends to a perpetuity. The 
trusts of the stock and of its accumulations are for such of the children of 
Charles Thomas Hudson as shall be alive at the end of that period. Sup- 
pose Charles Thomas Hudson to have died at the end of a year from the 
testator’s death, twenty-seven years more must have elapsed, before it 
could have been ascertained who were the persons entitled under this be- 
quest; in other words, the gift is postponed, till more than twenty-one 
years after a life in being. If Charles Thomas Hudson had had children. 
after his father’s death, and died within six years from that event, those 
children, if they lived to the end of the twenty-eight years, would have 
been entitled to share with the children who were born in the testator’s 
lifetime; yet their right to the enjoyment of the bequest would not have 
vested, till more than twenty-one years after their parents’ death. 

It is no answer to say, that, in the events which have happened, or 
which might have happened, the twenty-eight years will fall within the 
period of twenty-one years from the death of Charles Thomas Hudson. 
To render a gift valid, it is not enough that it may take effect within a life 
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_or lives in being, and twenty-one years afterwards: it must bea gift which 
shall of necessity take effect (if it takes effect at all) within the period 
prescribed by the law. Property cannot be well limited to a person not 
zn esse in such a manner that the vesting of the interest in him shall or 
may be postponed beyond the period of his attaining the age of twenty- 
one years. Jee v. Audley, 1 Cox, 324; Leake ». Robinson, 2 Mer. 363; 
Bull v. Pritchard, 1 Russell, 213; Jones v. Mackilwain, 1 Russell, 220; 
Bengough v. Edridge, 1 Sim. 173, ante Vol. II. 

Mr Horne and Mr Purvis, contra. The bequest is different in form 
and substance from all the cases cited. Even if a gift to take effect 
twenty-eight years after the testator’s death, standing per se, were too 
remote, the limitations to Catharine Charlotte Hudson and Harriet Rich- 
ardson, in case the prior limitations failed, show that the testator meant 
these prior limitations to take effect during the lifetime of his two daugh- | 
ters; and thus the trusts will be brought within the.limits allowed by law. 


The Masrer of the Rotts. The expressed intention of the testator 
is, that all the children of his son Charles Thomas Hudson, other than an 
eldest son, should take, who were living at the expiration of twenty-eight 
years, and that no person should take before that period. If Charles 
Thomas Hudson had such children born to him at any time within seven 
years from the testator’s death, then the vesting of the interests of such 
children, who were unborn at the death of the testator, would have been 
suspended for more than twenty-one years, and the gift, therefore, is too 
remote and void; and the gifts over, not being to take effect until after 
the same period, which is too remote, are necessarily void also. 


Murray v. Addenbrook. 


4 Russell, 407. 


! Rolls: March 81, April 1, 1828.—Line. Inn Hall: August 1828; December 22,1829; January 
16, 1830.—In a will, the words * failing the male issue,”’ were, upon the whole context, con- 
strued to mean, “if there shall be no son then living.” 

_A testator having bequeathed a yearly sum to a person for life, gave the annuity, upon the death 
of the annuitant, to the eldest surviving son of A., and, failing the male issue of A., to the 
danghters of A. living at the demise of such male issue; at the death of the annuitant, A. had 
no son living, but had two daughters: Held, that the gift to the daughters of A. was not too re- 

© mote, and that they were entitled to the annuity. 

Ane same testator gave the residue to his widow during her life, and at her demise, to the eldest 

: surviving son of A. upon his attaining twenty-five (the trustees being directed to apply the in- 
terest to his use till he attained that age) or, failing such male issue, to the daughters of A. 
living at the time of the demise of the last of such male issue; the only son of A. died under 
twenty-five, in the lifetime of the widow, leaving two daughters of A. him surviving: Held, 

That, if there had been any son of A. living at the death of the widow, he would have taken a 

= vested interest in the residue, though he had not then attained the age of twenty-five: 

That the gift over of the residue to the daughters of A. was not too remote, and that, in the 
events which happened, they, upon the death of the widow, became entitled to the residue. 


THE testator, General Murray, after giving by his will several life 
Vor. III.—4 R 
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annuities to different persons, and, among others to John Murray, eldest 
son of Sir John Murray, Bart.; 60/. per annum, during his life, proceeded 
in the following words:—‘+ These several annuities, amounting to 2701. 
per annum, are to be paid half-yearly; the first half-yearly payment to be 
made within six months after my decease, and which 270/. per annum, 
as the several life annuities fall in, I give and bequeath to my aforesaid 
trustees for the use and benefit of the eldest surviving son, lawfully begotten, 
of the aforesaid Sir John Murray, Bart., and, failing the male issue lawfully 
begotten of the said Sir John Murray, Bart., to the daughters lawfally 
begotten of the said Sir John Murray, living at the demise of such male 
issue, in equal proportions. ”’ : 

The clause, by which the testator disposed of the residue of his property, 
was in the following words:—“ the remaining produce is to be enjoyed 
by my wife, Mary Murray, during her natural life: and then I give and 
bequeath the aforesaid sums, at her demise, to the eldest surviving son, 
lawfully begotten, of Sir John Murray, Bart., aforesaid, upon his coming 
to the age of twenty-five years; the interest arising therefrom, after the 
demise of my said wife, Mary Murray, to be applied to the use of the 
said surviving eldest son, as to my trustees may seem most proper, till he 
comes to the age of twenty-five years as before specified; or, failing such 
male issue, lawfully begotten, to the daughter or daughters of the aforesaid 
Sir John Murray, Bart., lawfully begotten, and living at the time of the 
demise of the last of such male issue, in equal proportions.”’ 

Sir John Murray had one son only, John Murray, who died under 
twenty-five, before any of the other annuitants, and did not leave any son. 
There were two daughters of Sir John Murray who survived the son. 

Some time afterwards, one of the annuitants died: and now the question 
was, whether, in the event which had happened, the annuity was undis- 

osed of, and went to the testator’s next of kin, or whether, by reason of 
the death of the only son of Sir John Murray before the annuitant, the 
annuity passed by the words of the will to Sir John Murray’s two 
daughters. 

Mr Pemberton, for the next of kin:—‘* Failing the male issue of Sir 
John Murray,”’ is the event, and the only event, in which the fund is given 
to the daughters. The gift to them is, therefore, a disposition of personal 
estate, to take effect after a general failure of issue male, and, consequently, 
is too remote. The language is tree from ambiguity; and to restrict the 
term male issue to a signification different from, and other than that which 
it usually bears, would be to make a will for the testator, instead of inter- 
preting the will which he has actually made. To support the gift to the 
daughters, it must be contended that male issue is synonymous with sons; 
but the phrase is not ‘the said male issue,” or ‘such male issue as afore- - 
said;” nor is there any ground on which the generality of the expression 
can be restricted. If this limitation is to be supported by a conjectural 
construction, there is scarcely a decided case of limitations void for remote- 
ness, in which they might not have been upheld on the same principle. 

Mr Wakefield, contra. The question is simply, whom did the testator 
intend by male issue? The term is not one that bears a technical and 
inflexible signification; and there are many casesin which it has had mean- 
ings put on it, sometimes more, and sometimes less, restrictive. Morse 
v. Lord Ormonde, 5 Mad. 115, and 1 Russell, 382; Wellington v. Wel- 
lington, 4 Burr. 2165. The objects of the testator’s bounty, in his dis- 
position of the fund provided for the annuities, appear to have been the 


wy 


CASES IN CHANCERY. 731 


{Murray ». Addenbrook.} 


sons and daughters of Sir John Murray; and the daughters are postponed 
only for the sake of thesons. There is no gift, either express or implied, 
to the issue of sons. When, therefore, the bequest to the daughters is 
made to depend on the failure of male issue, he meant sons—the persons 
who.would take under the preceding gift. The male issue, of which he 
speaks, is ‘¢male issue lawfully begotten of Sir John Murray;’? a mode 
of expression which, in strict propriety, is applicable only to sons, and can- 
not be considered as descriptive of more remote descendants. The daugh- 
ters, to whom the fund is given over, are to be daughters living at the 
demise of such issue male; so that the testator had in view, not an indefinite 
failure of issue male, but a failure of issue male in the lifetime of Sir 
John Murray’s daughters. ; 


vipril 1.—The Masrer of the Rotts. The expressed intention of the 
testator is, that the eldest of the sons of Sir John Murray, who should sur- 
vive the annuitant, should succeed to the annuity: and if it had happened 
that Sir John Murray had had sons, and that the first son had died before 
the annuitant, leaving a son, the second son, surviving the annuitant, must 
have taken in exclusion of the sons of the first son. ‘The testator, there- 
fore, has told us, that he did not mean to limit the succession of the annu- 
ity to the issue male of Sir John Murray, but that he contemplated a 
personal benefit to such son of Sir John Murray as should survive the annu- 
itant; and he could hardly mean that the succession of the daughters 
should depend upon the failure of issue male who were not to take before 
the daughters. It is true, that, as between the sons, the right was to de- 
pend upon the single fact of survivorship of the annuitant, but that the 
daughters were to take, although they did not survive the annuitant, if they 
were living at the demise of the male issue: but this difference may well 
have escaped the aitention of the testator; or he may have intended it, as 
the daughters were to take equally between them. It is observable, that 
the expression ‘living at the demise of such male issue”’ is more refera- 
ble to the death of an individual, than to the extinction of+a whole line of 
issue. 

Upon the whole, therefore, it does appear to me that J shall best advance 
the intention of this testator by construing the words “ failing the male 
issue”? as if it had been written, ‘‘if there shall be no son of Sir John 
Murray then living,”’? and by declaring, that the two daughters of Sir 
John Murray are entitled to the annuity. 


August 7, 1828.—The next of kin appealed against this order; and the 
question was argued before the Lord Chancellor. 

Before the petition of appeal was disposed of, the widow of the testator 
died; and then the question arose on the residuary clause, whether the 
residue, of which the widow was tenant for life, went over upon her death 
to the two daughters of Sir John Murray, or whether the limitation to them 
was too remote, so that the fund devolved to the next of kin. 

The next of kin presented a petition, claiming to be entitled to the resi- 
due; and both petitions were heard together. es 

December 22, 1829.—Mr Pemberton, for the next of kin. ¢¢ Failing 
the male issue of Sir John Murray”? must mean a general failure of issue: 
whence it follows, that the gift over is too remote. Andree v. Ward, 1 - 
Russell, 260. This construction gives the words their natural import; and 
it is most consonant to the probable intention of the testator: for he did 
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not mean that the daughters should take any benefit, so long as there ex~- 
isted any person answering the description of male issue of Sir John Mur- 
ray. Suppose that the son had died leaving a son; could the daughters 
have claimed in that state of circumstances, without going contrary to the 
express words of the bequest, and to the views by which the testator seems 
to have been regulated in the disposition of his property? 

Even if male issue be considered to mean sons, the limitations over 
will not be valid. ‘¢The eldest surviving son of Sir John Murray” de- 
notes, whosoever shall be the eldest surviving son of Sir John Murray at 
the time when the several annuities fallin; and, consequently, it includes 
all sons of Sir John Murray, whether bornor unborn. ¢¢ Failing the male 
issue,’’ therefore, even in the most restricted sense which can be put upor it, 
must mean ‘failing all sons of Sir John Murray whether in esse or not:’” 
and the gift over will be a gift, which is to take effect on the extinction of a 
class of persons, some of whom are not or may be not in esse, and, conse- 
quently, is too remote. It is not aided by the circumstance that Sir John 
Murray had only one son, who was in esse at the testator’s death: for 
where a limitation is to a class, or upon the failure of a class, if it cannot 
operate in favour of the whole class, or upon a failure of the whole class, 
it cannot take effect at all. That the class happened, de facto, to com- 
prise only individuals, with reference to whom, if they had been named 
or specifically described, the bequest would have been good, is quite im- 
material. Leake v. Robinson, 2 Mer. 388; Jee v. Audley, 1 Cox, 324. 

The eldest surviving son might have been a son who was not born till 
long after the testator’s death. 

The same observations and reasoning apply to the residuary clause, with 
this additional objection, that there the gift to the sons, as well as the gift to 
the daughters, is too remote; for the bequest is to the eldest surviving son of 
A., upon his attaining the age of twenty-five—that is, to a person who 
might not be in esse at the death of the testator, upon his attaining twenty- 
five. It comes directly within the rule of Robinson v. Leake, 2 Mer. 388, 
and Bull w. Pritchard, 1 Russell, 213. 

Mr Knight, Mr Wakefield, and Mr Flood, for the daughters of Sir 
John Murray. The gift of the fund appropriated for the annuities is, to 
the eldest surviving son,’’—that is, to the eldest son living when the annui- 
ties respectively fall in; and, failing male issue, that is, such male issue, 
or, in other words, failing sons, to the daughters of Sir John Murray. In 
many cases, words, which, taken per se, imported a general failure of issue, 
have been restricted to a failure of issue of a particular class, or to a failure 
of all issue within a limited period; Lyde v. Lyde, 1 T. R. 593; Morse 
v. Lord Ormonde, 1 Russell, 382; and both the particular turn of the 
phraseology of this bequest, and the general scope of the will, show, that, 
in the present case, ‘failing issue male’? ought to be construed with refer- 
ence to the particular species of issue male to which he had confined 
his bounty. The gift over to the daughters will unquestionably include 
daughters coming into esse after the death of the testator, as well as those 
born in his lifetime; but the only persons, who could take under the de- 
scription, would be those daughters who were in esse when the failure of 
male issue took place, and all horn afterwards would be excluded. Whit- 
bread v. St John, 10 Ves. 152; Walker v. Shore, 15 Ves. 122. But that 
failure of issue is a failure of issue which must take place before the annuity 
falls in; and, consequently, within the limits of an existing life. A point 
of time is fixed with respect to each annuity, when the interest must vest 
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absolutely, either in one person or in another; that point of time is the 
expiration of the annuity—in other words, the termination of a life in 
being. Upon the death of the annuitant, the eldest surviving son (if there 
had been such a son) would have taken; if there was no such son then the 
daughters were to take. It is not a fair representation of the case, to say, 
that the limitation to the daughters is expectant on the failure of a class 
which includes, or may include, persons not im esse; for, though sons of 
Sir John Murray, not in esse at the testator’s death, might have taken 
under this will, the gift to the daughters is not by way of remainder, expec- 
tant upon the determination of the interest given to the sons, but is a limi- 
tation, which is to take effect, if, at the death of the annuitants, there be no 
son. If there had been a son then living, he would, unquestionably, have 
taken the annuity absolutely, and, in no subsequent event, could any por- 
tion of it have devolved to the daughters. It is clear, therefore, that the 
limitation to the daughters is alternative or substitutionary, and not by 
way of remainder. 

Even if <¢ failing male issue”’ be not restricted to a failure of sons, still 
there is a period fixed, within which it must take place: that period is the 
determination of the life of the annuitant: and, therefore, the contingency 
isnot tooremote. A limitation over, upon the failure of issue within the 
period of lives in being, is good. 

The case would have been apparently stronger in favour of the next of 
kin, if the bequest had been, after the death of the annuitant, to the issue 
male of Sir John Murray, and, failing issue male, to his daughter: yet 
even then the limitation would have been good. For ¢¢ failing issue male” 
would be equivalent to ‘‘in default of issue male;’ and in Knight v. Ellis, 
2 Bro. C. C. 570, a bequest after the death of A. to his issue male, and, 
in default of such issue, to the testator’s nieces, was sustained. 

On the residuary bequest there is still less doubt. There the period of 
distribution is the death of the widow; if there is any son then living, he 
takes the fund, and takes it absolutely; if there is no such issue male, that 
is, no son, it goes to the daughters who were living at the time when the 
last surviving son died. The contingency must be determined either the 
one way or the other, within a period much short of a life in being and 
twenty-one years afterwards: it must necessarily be ascertained the mo- 
ment the widow dies. The word ‘such’ expressly restricts the issue 
male, the event of whose failure is provided for, to the issue male before 
spoken of, namely, sons: and the limitation over, in the event of the 
failure of such issue male, is alternative in its very form, for it is intro- 
duced by the word <¢ or.” 

As to the objection, that the residue does not vest in the eldest surviv- 
ing son till he attains twenty-five, the answer is, that, though the principal 
is not tobe handed over to him, till he reaches that age, yet the whole of 
the dividends are given to him from and after the decease of the widow: 
and the rule is that, though a bequest 1s so expressed as to have the form 
of a gift at a future time, yet if there be a direction to apply the whole of 
the interest for the benefit of the legatee, before the time of payment 
arrives, the legacy vests as soon as the right to the interest commences. 
Hanson v. Graham, 6 Ves. 239—249; Branstrom v, Wilkinson, 7 Ves. 
421; Jones vy. Mackilwain, 1 Russell, 220. ae 

Mr Pemberton, in reply. As the bequest is to daughters living at the 
demise of such male issue, or of the last of such male issue, the gift is not 


to persons in esse, but to a class including persons not in esse: and, there- 
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fore, it cannot be good, unless the failure of issue be restricted in some 
mode or other. To argue on the supposition, that the bequest of the an- 
nuities to the daughters is to take effect on the death of the several annui- 
tants, and that of the residue on the death of the widow, is to assume the 
very point in question: for there is no bequest to the daughters, except 
« failing male issue” in the one case, and ‘failing such male issue”’ in the 
other; and the construction, for which we contend, is, that, under that 
gilt, they were to take nothing, till after a general failure of Sir John 
Murray’s male issue. 

None of the cases, in which the meaning of the words ‘¢ male issue’’ 
has been restricted, bear any resemblance to the present. Lyde v. Lyde 
does not seem to have been much approved of by Sir Thomas Plumer in 
Lyon v. Mitchell, 1 Mad. 485; and that Judge expresses some doubt as 
to the soundness of the decision in Knight v. Ellis, 2 Bro. C. C. 570. 

The gift of the residue being to the eldest son upon his coming to the 
age of twenty-five years, nothing could vest in him, till the prescribed 
period arrived: and the direction to the trustees to apply the interest for 
his benefit, after the death of the tenant for life, till he attains that age, 
will not control the preceding words, or make the bequest vest at an 
earlier period than that which the testator has pointed out so plainly. In 
Batsford v. Kebbell, 3 Ves. 363, a testatrix gave a legatee the dividends 
of stock till he attained thirty-two, and directed the principal to be then 
transferred to him; and it was held that the legacy did not vest till he 
attained thirty-two. In Leake v. Robinson, 2 Merivale, 363, the shares 
of the children were held not to vest, till they respectively attained twen- 
ty-five, though the dividends were to be applied to their maintenance in 
the mean time. 


January 16, 1830.—The Lonp Cuancettor. There are two peti- 
tions in this case, arising out of different dispositions contained in the will 
of Thomas Murray: the one was an original petition, the other was a 
petition by way of appeal from the decision of the present Master of the 
Rolls. The former relates to the disposition of the residue; and it will 
be convenient, in considering the construction of this will, to commence 
-with adverting to that disposition. 

Sir John Murray, who is mentioned in the will, had a son and two 
daughters. The son died in the lifetime of the testator’s widow; the 
daughters survived; and now, on the death of the widow, they claim that 
property which the widow took as residue for her life: and the question 
is, whether, upon the terms made use of by the testator, they are entitled. 
The intention of the testator to my apprehension is sufficiently clear. The 
doubt will be, whether the terms of this devise are such, as will enable us 
to carry that intention into effect, without infringing any rule of law. 

The testator begins his disposition of the residue with these words: 
«The remaining produce is to be enjoyed by my wife Mary Murray 
during her natural life.”? The life estate is thus given to the widow. 
He then says, ‘and then I give and bequeath the aforesaid sums at her 
demise to the eldest surviving son lawfully begotten of Sir John Murray 
Bart. aforesaid.””? ‘There is no dispute with respect to the meaning of the 
term “ surviving;” here it must mean living at the death of the widow 
that is, living when the eyent takes place, upon which the fund is to be 
distributed or given over. Then he goes on thus: ‘ upon his coming to 
the age of twenty-five years.”” It is said this is too remote; because a son 
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of Sir John Murray might be born after the death of the testator, and that 
son is not to take, until he attains the age of twenty-five years. The ob- 
servation would be correct, if the will had stopped here. But the will 
goes on thus: ‘¢ the interest arising therefrom, after the demise of my said 
wife Mary Murray, to be applied to the use of the said surviving eldest 
son, as to my trustees may seem most proper, till he comes to the age of 
twenty-five years as before specified.” It appears to me, that, 1n this 
clause, the whole of the interest is given to the son: the whole of it is to 
be applied to the use of the son, though the manner, in which it is to be 


so applied, is left to the discretion of the trustees; and, therefore, as the . 


whole of the interest is given immediately upon the death of the widow, 
the eldest surviving son would, upon her death, have taken a vested inte- 
rest in the residue. Therefore, the gift to the son is not too remote. 

The will proceeds thus: ‘Or failing such male issue lawfully begotten, 
to the daughter or daughters,”’ as therein mentioned. Now this does not 
seem to me to be intended as a limitation to take effect after the enjoyment 
of another particular estate, but it is an alternative disposition. «¢Or 
failing such issue,” that is, such male issue—or, in other words, in the 
event of there being no son surviving,—in that case, the testator gives the 
fund to the daughters. It appears to me, therefore, impossible to put any 
other interpretation upon the bequest, than that which I have stated, con- 
sistently with the obvious intention of the party, and the grammatical 
eonstruction of the terms which are employed. If there is no son of Sir 
John Murray living at the death of the widow, the daughters are to take: 
but to what daughters is the property given? “To the daughter or 
daughters of the aforesaid Sir John Murray, Bart. lawfully begotten and 
living at the time of the demise of the last of such male issue in equal pro- 

ortions:”’ that is, to the daughters who are living at the time of the death 
of the last son, which son must die in the lifetime of the widow, otherwise 
that son would be a surviving son and would have taken. Thus, the be- 
quest is limited to the period of the lifetime of the widow. 

It appears to me, therefore, that the limitation of the residue to the 
daughters is not too remote, and that the intention of the testator, as ex- 
pressed in the terms he has used, is obviously this,—that the eldest son 
surviving the widow shall take, and if there be no son surviving the widow, 
that the daughters, who are living at the death of the last son who died in 
the lifetime of the widow, shall take the property in equal shares. 

We come next to consider the construction of the clause to which the 
petition of appeal relates; and it is impossible to consider this part of the 
will, without finding that the residuary clause throws light upon the con- 
struction which ought to be put upon the preceding bequest. The first 
clause, I admit, is expressed in terms much more general than the resi- 
duary clause, and wants some of those particular words, which mark, to 
my mind, in the strongest manner, the intention of the testator; yet it 
seems to me impossible to construe the first clause, taking it in connexion 
with the last clause, so as to give it a different meaning, or to consider that 
the testator intended a different disposition of this portion of his property 
from that which he has made of the residue. The differences between the 
two clauses are these. In the last clause we have ‘Or failing such male 
issue lawfully begotten:” in the first clause, ‘¢ and failing the male issue 
lawfully begotten;’’ substituting and for or, and leaving out the word 
such. In the residuary clause the gift is to daughters < living at the de- 
mise of the last of such male issue;” and in the first clause, it 1s to daugh- 
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ters ‘living at the demise of such male issue.”? There is no difference in 
substance between the two bequests: the one cannot, in my mind, be con~ 
strued differently from the other. 

In the clause to which I am now adverting, the testator, having before 
given certain annuities for life, amounting to the aggregate sum of 270/. a 
year, disposes of those annuities as they should successively fall in; 
<¢which 270/. per annum,” he says, “as the several life annuities fall in, 
I give and bequeath to my aforesaid trustees for the use and benefit of the 
eldest surviving son lawfully begotten of the aforesaid Sir John Murray, 
Bart.”’ (the same expression which is used in the other bequest),—that is, 
the eldest son of Sir John Murray, Bart., who shall be living at the time 
when those respective annuities fall in, —‘¢ and, failing the male issue law- 
fully begotten of the said Sir John Murray, Bart., to the daughters lawfully 
begotten of the said Sir John Murray, Bart.” In this clause, asin the 
other, the meaning is, that, in the event of there being no son surviving, 
the property is to goto the daughters. The word “failing,” as connected 
with “issue,’? has, demonstratively, I think, that meaning in the resi- 
duary clause; and it is fair, therefore, to give the same construction to it 
in this clause, particularly when we consider, that, even if the limitation 
were construed as a limitation to take effect on an indefinite failure of issue, 
yet the issue are not to take: it is only the surviving son who takes. 
Why then should the daughters have been postponed, till after an indefi- 
nite failure of a class of issue, which class of issue in the mean time were 
not intended to take? Besides, the gift is to the daughters living at the 
demise of such male issue. The testator contemplated, therefore, that the 
daughters would be living at the time when the failure of male issue, which 
was present to his mind, was to take place; he contemplated that the fail- 
ure, of which he spoke, would take place in the lifetime of the daughters. 
It is not reasonable, therefore, to suppose that he contemplated a general 
failure of issue. 

Such were the observations made by the Master of the Rolls, when the 
case was before him: and they are greatly strengthened and confirmed, 
when we apply to the construction of this clause, what appears to me to 
be the clear and obvious construction of the residuary clause; the phrase- 
ology being the same, with the exception only of the interposition of one 
or two small’ words, which, in the latter, mark more precisely and defi- 
nitely what the testator meant. The appeal must be dismissed: and on 
the original petition it must be declared, that the daughters are entitled to 
take, on the death of the widow. 


Leman v. Whitley. 


4 Russell, 423. 


Rolls.—April 24, May 5, 1828,—A son conveys an estate to his father nominally as purchaser, 
but really asa trustee, and in order that the father, who was in better credit than the son, 
might raise money upon it by way of mortgage, for the use of the son: the father died shortly 
afterwards, and before any money was raised, having by a will, subsequent to the conveyance, . 

_ made a general devise of all his real estates: the case is within the statute of frauds, and parol 
evidence is not admissible to prove the trust; but the son has a lien on the estate as vendor for 
the apparent consideration, no part of which was paid.” 
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THE plaintiff, by deeds of lease and release, dated the 21st and 22d of 
December 1819, conveyed the estate in question to his father; in con- 
sideration, as it was expressed in the deed of release, of a sum of 400/. 
paid by the father to the plaintiff’ ‘The bill alleged, that the plaintiff, 
while in distressed circumstances, and notin good credit, being desirous 
to raise money upon mortgage of this estate, was advised by the attorney, 
who was employed as well by the father as by the plaintiff, that he could 
much more readily procure the money on mortgage, if it appeared that 
the estate, on which the security was to be given, was the father’s pro- 
perty, and that the money was raised for the use of the father, who was 
in good credit, than if the transaction was understood to be a dealing with 
the plaintiff; that the attorney recommended, therefore, that the plaintiff 
should convey the estate to ‘the father, so that it should appear to be his 
property; and that the deeds of lease and release to the father were pre- 
pared and executed in pursuance of that advice, with the consent of the 
father, but that no part of the alleged consideration had been paid. 

The father died in the month of May 1820, having, by his will, made 
subsequently to the execution of the deeds of lease and release, devised 
all his real estates, in general words, to an infant son of the plaintiff, with 
remainders over. 

It appeared that steps had been taken by the attorney towards raising 
money on mortgage in the name of the father, but that no mortgage was 
completed in his lifetime. The attorney, having possession of the title 
deeds, was made a defendant in the cause, and by his answer admitted the 
facts as stated in the bill. He had likewise been examined as a witness for 
the plaintiff; and his evidence was to the same effect. 

The bill prayed, that the devisees of the father might be declared to be 
trustees for the plaintiff; that they might account to him for the rents and 
profits since the father’s death; and that the estate might be reconveyed to 
him. Be be 

The evidence was read de bene esse; and the question was, whether on 
such facts so disclosed by parol testimony, the court could declare a trust 
in favour of the plaintiff ? 

Mr Treslove and Mr Crompton, for the plaintiff. There are many 

- circumstances that will suffice to take a case out of the provision of the 
- statute of frauds, which requires all declarations of trust as to lands to be 
in writing. ‘There is,”’ says Lord Hardwicke, in Willis v. Willis, 2 
_ Atk. 71, ‘another way of taking a case out of the statute, and that, by 
admitting parol evidence, within the rules laid down in this court, to show 
the trust, from the mean circumstances in the pretended owner of the real 
estate or inheritance, which makes it impossible for him to be the pur- 
‘chaser.”? Cripps v. Jee, 4 Bro. C. C. 472. Maxwell v. Montacute, 
Pree. in Chan. 526. Lady Tyrrell’s case, Freem. 304. Lady Bellasis v. 
Compton, 2 Vern. 294. Woodhouse v. Brayfield, 2 Vern. 307. Lloyd 
v. Spillet, 2 Atk. 148, and Barnard. 384. Cottington v. Fletcher, 2 Atk. 
155. Young v. Peachy, 2 Atk. 254. Birch v. Blagrave, Amb. 264. 
Lench v. Lench, 10 Ves. 511. Unquestionably evidence might be re- 
ceived that the purchase-money, which is stated in the deeds as the con- ° 
sideration of the conveyance, was never paid. Why was it not paid? 
“Because it never was the intention of the parties that any consideration 
should pass from the father to the son, and the transaction was merely 
colourable. The true faéts of the case are thus brought properly before’ 
Vou. .—48 
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the court; and, according to those facts, and not according to the tenor of 
the formal conveyance, must the rights of the parties be declared. 

Mr Beames, contra. None of the cases, which have been cited, re- 
semble the present. In some of them there was fraud; in some of them 
there was mistake; in some of them there was evidence in writing that 
the written conveyance did not disclose the true nature of the transaction, 
and the frue intent of the parties: but in no case has parol evidence been 
received in order to raise a trust contrary to the effect of a written instru- 
ment, where, as here, neither fraud nor mistake is alleged, and where all 
that appears in writing is in opposition to the claim set up by the bill. 


May 5.—The Master of the Rorrs. The question in this cause 
would regularly have arisen upon an objection to the admissibility of parol 
evidence of the alleged trust. There can be no doubt of the moral honesty 
of the claim made by this bill. But the question is, whether the plaintiff 
can be relieved consistently with the provisions of the statute of frauds, 
which, although it may bear hard upon the plaintiff in the particular ease, 
was certainly called for by the public interest. ‘oa 

There is here no pretence of fraud, nor is there any misapprehension of 
the parties with respect to the effect of the instruments. It was intended 
that the father should by legal instruments appear to be the legal owner of 
the estate. There is here no trust arising or resulting by the implication 
or construction of law. The case of Cripps v. Jee is the nearest to this 
case in its circumstances. There, the estate being subject to certain in- . 
cumbrances, the grantor mortgaged the equity of redemption by deeds of 
lease and release to two persons of the name of Rogers, as purchasers, for 
a consideration stated in the deed; the real intention of the parties being 
that the Rogerses should be mere trustees for the grantor, and should pro- 
ceed to sell the estate, and, after paying the incumbrances, should pay the 
surplus money to the grantor. In the book of accounts of one of the 
Rogerses there appeared an entry in his handwriting of a year’s interest 
paid to an incumbrancer on the estate, on account of the grantor, and other 
entries of the repayment of that interest to Rogers by the grantor; and 
there was also evidence of a note and bond given by the Rogerses to a 
creditor of the grantor, in which they stated themselves to be trustees of 
the estate of the grantor. Lord Kenyon held, that, this written evidence 
being inconsistent with the fact that the Rogerses were the actual pur- 
chasers of the equity of redemption, further evidence was admissible to 
prove the truth of the transaction. Unfortunately, there is here no evi- 
dence in writing which is inconsistent with the fact that the father was 
the actual purchaser of this estate; and it does appear to me, that to give 
effect to the trust here would be in truth to repeal the statute of frauds. 

Considering myself bound, therefore, to treat this case as a purchase by 
the father from the plaintiff, there does, however, arise an equity for the 
plaintiff, which, consistently with the facts stated and proved, and under 
the prayer for general relief, he is entitled to claim. It is stated and _ 
proved that no part of the alleged price or consideration of 400/. was ever 
paid by the father to the plaintiff; and the plaintiff therefore, as vendor, 


has a lien on the estate for this sum of 400/.; and the decree must be ac- 
cordingly, 


deat 
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Foden v. Finney. 


A Russell, 428. 


Rolls. —Apvril 24, May 5, 1828.—Money in court, belonging to a married woman, if Jess than 
2001., will be ordered to be paid to the husband, though she has been deserted by him and 
Opposes the petition. . 


A PETITION was presented in the name of Thomas Foden and Char- 
lotte his wife, praying that the sum of 84/. 8s. 9d., three per cent stock, 
which was the wife’s share of a fund in court, might be transferred to the 


husband. 


Mr Girdlestone, Jun., for the petition. 

Mr Wakefield stated, that he appeared for the wife to oppose the peti- 
tion. Her husband had deserted her, and, for ten years, had not contri- 
buted any thing to her support: her name had been used in the petition 
without her permission; and, far from concurring in the application, she 
was anxious to prevent any part of the money from coming into the hands 
of her husband. 

In reply, it was said, that, the sum being under 200/., the consent of 
the wife was not requisite. The fund was, at law, the property of the 
husband; and this court never created an equity in favour of the wife, 
except where the sum amounted to 200/. or upwards. 

The petition stood over, in order that it might be ascertained whether 
there were any authorities on the subject. 

On a subsequent day Mr Wakefield referred to Elsworthy v. Wick- 
stead, 1 Jac. and Walk. 69, where, the petition being in the name of the 
husband and wife, the trustees suggested that the wife did not coneur in it; 
and Sir Thomas Plummer made the order, expressly on the ground that 
he must presume the petition to be presented with the concurrence of the 
wife, unless the contrary were proved. That seemed to imply, that, ifit 
had been proved that the wife did not concur, the court would not have 
made the order: and here it is an admitted fact, that the wife is most 
adverse to this petition. In 1806 a general order was made by Lord 
Erskine, Beames’s Orders, 464, directing that, if any unmarried woman, 
to whom any sum under 200/. had been ordered to be paid, married be- 
fore she had received the money, the Accountant-General, upon a proper 
affidavit being made, should draw a draft for the amount payable to the 
woman or her husband. The husband, therefore, is not considered as 
having an unqualified and exclusive right to the money of his wife, even 
when it is under 200/. In general the equity of the wife is merely to have 
a part of the fund settled upon her, but if she has been deserted by her 


husband, the court will give her the whole. The extent, to which the 


court interferes in such a case, is founded on the fact of desertion; and- 
desertion gives the wife equitable rights against the legal rights of her 
husband greater than she would otherwise have. \ Why, therefore, should 
it not, on the ground of desertion, secure for her benefit a fund, which 
the husband, if he were maintaining her, would be permitted to deal with 
as he pleased ? 

Ultimately, the Master of the Rolls made the order for the payment of 
the money to the husband. 

Reg. Lib. 1827, A. 1607. 
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Rolls.—May 5, 6, 1828.—A general dissolution of partnership between A. and B. does not ope- 
rate to discharge A. from his responsibility for the subsequent conduct of B. in respect of the 
engagements of the partnership with third persons, made prior to the dissolution. 

If A. and B., as partners, engage in a speculation with C., A. is answerable to C. in respect of 
the dealings of B. in the joint speculation. 


A PARTNERSHIP, consisting of Wilcox the elder and Wilcox the 
younger, had been interested in a joint speculation in timber to the extent 
of one third part; and, the partnership having been dissolved, and Wilcox 
the elder having died before the joint speculation was wound up, the fol- 
lowing questions arose: 

First, whether the partnership of the Wilcoxes, and consequently the 
estate of Wilcox the elder, was to be answerable for all sales and receipts 
by Wilcox the younger, in respect of the speculations in timber, which 
took place during the continuance of his partnership with Wilcox the 
elder: secondly, whether the estate of Wilcox the elder was to be answer- 
able in respect of the dealings of Wilcox the younger in the joint specu- 
lation, after the dissolution of his partnership with Wilcox the elder: 
thirdly, how far, under the circumstances of the case, the estate either of 
Wilcox the younger or of Wilcox the elder was protected from responsi- 
bility by the statute of limitations. 

The facts, on which these questions arose, are fully stated in the judg- 
ment pronounced at the hearing of the cause. 

Mr Pepys and Mr Pigott, for the plaintiff. 

Mr Horne, Mr Rolfe, and Mr Barber, for the different defendants. 


The Master of the Rotts. In 1812, the plaintiff, the defendant Pal- 
mer, and two persons of the name of Stephen Wilcox the elder and 
Stephen Wilcox the younger, entered into a contract for the purchase of 
certain timber trees then standing.in a wood called Newhurst, for which 
they were to pay a sum of 9500/. The two Wilcoxes were then in part- 
nership together as timber merchants, and they were to be interested, as 
partners, in one third of the speculation; the plaintiff was to be interested 

in another one third; and the defendant Palmer, in the remaining one 
third. The whole of the purchase-money, except about 1000/., was paid 
by the Wilcoxes, and the remaining 10002. was paid by the plaintiff and 
the defendant Palmer, as appears by the account hereinafter referred to. 
Each of the three parties concerned took to themselves certain trees, which, 
by the same account, seem to have been of the value of 400/. The sales 
of the remainder of the trees were principally conducted by Stephen Wil- 
cox the younger. The two Wilcoxes dissolved their partnership in the 
month of April 1814. Stephen Wilcox the elder’ died in 1815, and 
Stephen Wilcox the younger died in 1818. 

The present bill was filed in 1822 against the defendant Palmer, and 
against the real and personal representatives of the two Wilcoxes, for a 
general account of the dealings and transactions with respect to this joint 
speculation. The real and personal representatives of the Wilcoxes have 
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insisted upon the statute of limitations. It appears on the evidence of a 
Mr Higgett, that he was solicitor for the executors of Stephen Wilcox 
the younger; and that, in that character, he was employed, in the year 
1819, to make out from the books of account, letters, papers, and memo- 
randa then in the possession of those executors, the accounts of the joint 
speculation; and that he accordingly made out an account, which is proved 
in the cause, by which it appeared that a balance of 562/. was then 
due to the plaintiff, and a balance of 117J. 10s. was then due to the de- 
fendant Palmer. He says that this account was made out in consequence 
of the urgent applications of the plaintiff and the defendant Palmer, and 
that he carried it to the defendant Palmer, and left it with him for the 
purpose of being compared with his books, but that he did not deliver it 
to Palmer as an admitted account; for that, being collected from the dif- 
ferent books and papers, and not from any regular and complete account, 
it was not, in his opinion, entirely to be depended upon. | 

There is other evidence to prove that the accounts of the joint specula- 
tion were open and unsettled at the death of Stephen Wilcox the younger, 
to which it does not appear to me to be necessary to refer more particu- 
larly; because, after the making out and delivering of this account by the 
executors of Stephen Wilcox the younger within six years before the 
filing of the bill, the statute of limitations is wholly out of the question, 
as far as regards the estate of Stephen Wilcox the younger. 

It is said, however, that the estate of Stephen Wilcox the younger is 
considered to be insolvent, and that the real object of this suit is to reach 
the estate of Wilcox the elder; and the plaintiff insists that the estate of 
Wilcox the elder is answerable to the joint concern in respect of all the 
dealings and transactions of Wilcox the younger, which took place during 
the life of Wilcox the elder, notwithstanding the dissolution of the part- 
nership between the Wilcoxes in 1814. Prima facie it must be inten- 
ded, that, the partnership being interested in one third of this joint. specu- 
lation, all sales and all receipts of money by Wilcox the younger, during 
the continuance of the partnership, were partnership transactions; and it 
appears by the evidence of William Lowndes, in an answer to the third 
interrogatory, that he was engaged by Wilcox the elder to superintend 
the management and disposal of the timber which was the subject of this 
speculation, on behalf of all parties interested in the purchase; and, in an- 
swer to the tenth interrogatory, Lowndes produces certain books of account, 
which he describes as containing the accounts of the two Wilcoxes, and as 
having been kept by them during the continuance of the partnership, and 
subsequently, by Wilcox the younger to the time of his death. These 
books, he says, contain accounts of the sales of the timber so purchased upon 
joint speculation; but whether they contain all the accounts of such sales 
he does not know. I have already observed, that, in the absence of all 
evidence upon the subject, it must have been intended that the sales by 
Wilcox the younger were sales on the partnership account; but here is 
direct evidence to that effect. The estate of Wilcox the elder, therefore, 
is plainly responsible for the dealings and transactions of Wilcox the 
younger during the continuance of their partnership, unless protected by 
the statute of limitations. - 

But the plaintiff contends that the estate of Wilcox the elder is equally 
responsible for all such dealings and transactions, which took place after 
the dissolution of the partnership between the Wilcoxes, and during the 
life of Wilcox the elder. The general dissolution of partnership between 
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the Wilcoxes did not necessarily put an end to their partnership in respect 
of past transactions; and, there being no evidence of any new stipulation 
or agreement between any of the parties engaged in the joint speculation 
in consequence of the general dissolution of the partnership between the 
Wilcoxes, { am bound to conclude that the other parties interested ¢on- 
tinued to rely upon the joint responsibility of the two Wilcoxes in respect 
of the dealings of Wilcox the younger, until that responsibility determined 
by the death of Wilcox the elder. 

With respect to the statute of limitations, as applied to the estate of Wil- 
cox the elder, there having been no dealings within six years before the 
filing of the bill, and no admission on the part of his representatives 
which can take the case out of the statute, the protection of his estate 
would have been complete. But, Wilcox the elder having devised his 
estate upon trust to pay his debts, it follows, according to the doctrine 
now settled, that the statute of limitations cannot be pleaded in bar of 
demands which had legal existence at the time of his death; and the part- 
nership accounts must therefore be taken. 

It must be declared that the estate of Wilcox the elder is responsible to 
the plaintiff and the defendant Palmer, to the extent of any balance 
which was respectively due to them at the death of Wilcox the elder. 


Kirke v. Kirke. 


4A Russell, 435. 


Rolls.—May 5, 6, 8, June 9, 1828.—A testator made his will, duly executed and attested so as 
to pass real estates, by which he gave to his younger sons 4000/. each, and to his daughters 
30001. each, payable exclusively out of his real estates; he afterwards obliterated the words 
‘6 four’? and “‘ three,”’ and wrote over them “ three”’ and ‘‘ one;” but the will was not re-exe- 
cuted or republished; he subsequently made a codicil, signed by him, but not executed or at- 
tested soas to pass real estates, by which he reduced the portions given to the younger sons 
and daughters, according to the alterations in the will: The younger sons and daughters 
were held to be entitled to the portions originally given to them by the will. 

A testator devised certain lands to his wife for life, and after her decease, to his eldest son in 
fee, chargeable, nevertheless, in aid of the other estates thereinafter devised to him, with the 
payment of the several sums of money thereinafter bequeathed to the testator’s younger sons 

- and daughters: then, after a specific bequest of personal chattels, he devised all his other real 
estates to trustees, until his eldest or some other son should attain twenty-one, subject to the 
payment of the several sums of money thereinafter bequeathed to his younger sons and 
daughters, with a direction that his trustees should in the mean time apply the rents and pro- 
fits to the maintenance, education, and advancement of all his younger sons and daughters; 
and then he gave to his younger sons 4000/. each, and to his daughters, 30002. each, to be piid 
to them at twenty-one by his eldest son, if he should attain twenty-one, or by such other son 
as should attain twenty-one, and become entitled to his real estates by virtue of his will, and 
he expressly charged all his real estates, including the remainder in fee of the lands deyiaua 
to his wife for her life, with the payment of the said several sums of money so given to his 
younger sons and daughters: the testator died intestate as to the residue of his personal estate. 


Held, that the personal estate of the testator was not applicable to the payment of these 
legacies or_portions. 


THE testator, John Kirke, made the following will, bearing date the 


* 
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20th of September 1809, and duly executed and attested so as to pass 
freehold estates: — 

‘¢ This is the last will and testament of me, John Kirke, of East Ret- 
ford, in the county of Nottingham, Esq. Whereas, in and by certain 
articles of agreement made in contemplation of my intended marriage with 
Ann Mervyn Richardson, third daughter of Sir W. Richardson, of Augher, 
&ec., and which marriage has since been duly had and solemnized, bearing 
date on or about the 24th day of April 1798, at which time I was a minor 
under the age of twenty-one years, it was agreed that the said Sir W. 
Richardson should execute a bond for 1000/., payable to the Rev. Hugh 
Nevin, of Clogher, in the said county of Tyrone, and George Mason, Esq. 
as and for the pertion and fortune of the said Anne Richardson, my now 
wife, and should be handed over to me on my well, truly, and sufficiently 
settling, securing, and confirming unto my said then intended and now 
wife, one annuity of 150/., yearly to be issuing and payable out of a good 
and sufficient and substantial freehold property; and whereas the making 
of such settlement, and thereby securing the said annuity to my dear wife, 
has been postponed for various reasons of consequence to myself and 
family, and is likely to be further postponed, yet I am desirous, in the 
event of my death happening before the same settlement can be made 
and executed, that a more ample provision be made and secured to her 
my said wife in lieu thereof, in manner hereinafter contained; now, there 
fore, I do hereby—in lieu, and bar, and in full satisfaction of and for the 
annuity of 150/. in the said recited articles agreed to be secured to my said 
wife, and in lieu, bar, and full satisfaction of and for all dower and thirds, 
and right and title of dower and thirds at common law, or otherwise, 
which my said wife can or may have, claim, or be entitled unto, ifito, out 
of, upon, or from all and every my real and personal estates whatsoever, 
—give and devise unto my said wife, Ann Mervyn Kirke, all that my 
farmhouse, with the several barns, stables, outbuildings, yards, gardens, 
orchards, and appurtenances thereto belonging and adjoining, situate, 
standing, and being in Kast Markham, in the county of Nottingham, in 
the occupation of W. Stanniland, and also all that my farm of closes, in- 
closures, pieces and parcels of ancient and new inclosed grounds, and 
several parcels of open arable land and common rights, situate, lying, and 
being in the parish of East Markham aforesaid; or in the precincts and 
territories thereof, also in the occupation of the said W. Stanniland, at the 
present yearly rent or’sum of 215/., and also, all that messuage wherein 
I now reside, with the coach-house, stables, outbuildings, yard, garden, 
and appurtenances thereto adjoining and belonging, situate, standing, and 
being in Hast Retford aforesaid, in a place called the Square, to hold the 
said farm-house, farm, messuage, and hereditaments hereinbefore mention- 
ed, with their and every of their appurtenances, unto the said A. M. 
Kirke, and her assigns, for and during the term of her natural life; and 
from and immediately after her decease, I give and devise all and singular 
the said farm-house, farm, messuage, and hereditaments hereinbefore de- 
scribed unto my eldest son William Kirke, to hold the same unto the said 
W. Kirke, his heirs and assigns for ever, chargeable, nevertheless, in aid 
of my other estates hereinafter devised to him at his age of twenty-one 
years, with the payment of the several sums of money hereinafter be- 
qucathed and made payable to all his brothers and sisters. I also give and 
bequeath to the said Ann M. Kirke all and singular my household goods 
and furniture, plate, linen, china, brass, pewter, iron, and other goods 
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and personal property, estate and effects, which are within or about my 
said dwelling-house, or within or about any other house and offices in 
which I may happen to reside at the time of my decease, and, also, all 
my horses and carriages, to hold the same unto the said Ann M. Kirke 
for ever for her own use and absolute disposal. I give and devise unto 
my friends Sir Thomas Wollaston White, Baronet, and James Mervyn 
Richardson, brother of my said wife, all and singular other my messuages, 
cottages, farms, closes, inclosures, lands, tenements, and hereditaments, 
and real estates whatsoever, not hereinbefore devised, situate, lying, and 
being in East Markham and East Retford aforesaid, or either of them, 
and in the parishes of Ordsall and Clarborough, or elsewhere, in the 
county of Nottingham, and all other my real estates whereof or wherein 
I have a disposing power, to hold the same to the said Sir Thomas Wol- 
laston White and James Mervyn Richardson, and the survivor of them, 
and the heirs of such survivor, until my said eldest son, W. Kirke, shall 
attain the age of twenty-one years; but in case the said W. Kirke shall not 
live to attain the age of twenty-one years, then until the next in succession 
of my sons, who shall live to attain the age of twenty-one years, shall have 
attained that age, upon the trusts, and for the purposes hereinafter men- 
tioned, expressed, and declared of and concerning the same; and when and 
as soon as my said eldest son, W. Kirke, shall have attained the age 
of twenty-one years, I give and devise all and every the messuages, 
cottages, farms, closes, inclosures, lands, tenements, and hereditaments, 
and real estates, hereinbefore last mentioned to be devised to the said Sir 
T. W. White and J. M. Richardson in trust as aforesaid, unto him my said 
son, W. Kirke, and to his heirs and assigns for ever; subject, nevertheless, 
to and ‘with the payment of all and every the sums of money, legacies, or 
portions hereinafter bequeathed to all and every my younger sons and 
daughters; and, in case my eldest son, W. Kirke, shall not live to attain 
the age of twenty-one years, then I give and devise all and every my last 
mentioned messuages, cottages, farms, closes, inclosures, lands, tenements, 
and hereditaments unto the next of my sons in succession, who shall live | 
to attain the age of twenty-one years, and his heirs and assigns for ever, 
to take effect in possession when and as soon as such son shall attain his 
age of twenty-one years, but subject nevertheless to and with the payment 
of all and every the sums of money, legacies, and portions herein be- 
queathed to all and every my remaining younger sons and daughters; 
and it is my will and meaning, and I do hereby declare, that the real 
estates hereinbefore given and devised to the said Sir Thomas Wollaston 
White and James M. Richardson, until my said eldest son William Kirke 
shall attain his age of twenty-one years, and, in case of his death under 
that age, until the next in succession of my sons, who shall live to attain 
the age of twenty-one years, shall have attained that age, are so given and 
devised unto them the said Sir T, W. White and J. M. Richardson upon 
trust to receive the rents, issues, and profits of the same from time to time 
as the same shall become payable, during the legal operation of the said 
devise to them, and to pay, apply, and dispose thereof in the maintenance, 
education, support, clothing, bringing up, and advancement in the world, of 
all my younger children whatsoever, as well those born in my lifetime as 
after my decease, and as well males as females, in such manner as my said 
trustees or trustee for the time being shall think proper, until my son 
William Kirke shall attain his age of twenty-one years, if he shall live to 
attain that age, and if not, until the next in succession of my sons, who 
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shall live to attain the age of twenty-one years, and become possessed of 
the said estates by virtue of the said devise for that purpose hereinbefore 
contained, shall have attained that age; and I will and declare, that, in the 
application of the said rents, issues, and profits, my said trustees shall not 
be confined or restrained to any equal or proportionable distribution or 
application of the same, but shalk act therein entirely by their own discretion, 
and may from time te time pay or apply for the maintenance, education, 
support, clothing, or use of one or more of the said children a greater sum 
than they may think proper for the others and other of them, without 
being accountable for any such disproportionate or unequal application, as 
I trust and believe that they will act in this matter as they think will best 
conduce to the future welfare of my children, having reference to their 
prospects in life, and the fortunes they will severally be entitled to. I 
give and bequeath to all and every my younger sons, that shall be living 


at the time of my decease, or shall be afterwards born alive, the sum of | 


three 
four thousand pounds a piece, and to all and every my daughters, that 


shall be living at the time of my decease, or shall be afterwards born alive, 
one 


the sum of three thousand pounds a piece, all which before named sums 
three ore 


of four thousand pounds and three thousand pounds I will shall be paid 
by my son W. Kirke, his heirs or assigns, if he shall live to attain the age 
of twenty-one years, and if not, then by such of my sons in succession as 
shall first attain the age of twenty-one years, and become possessed of my 
said real estates by virtue of this my will, to my said younger sons and 
daughters respectively entitled thereto, when and as he, she, or they shall 
respectively attain the age of twenty-one years, with interest for the same 
sums severally and respectively in the mean time, after the rate of four per 
cent per annum, to be paid by the said William Kirke, or other sons so 
entitled to my said estates as aforesaid, unto the said Sir T. W. White 
and J. M. Richardson for the use of all and every such younger sons and 
daughters as aforesaid, and to be by them or the survivor of them paid and 
applied and disposed of in the maintenance, education, support, clothing, 
bringing up, and advancement in the world of my said younger sons and 
daughters severally and respectively, until they shall severally and re- 
spectively attain their said ages of twenty-one years; and I do hereby 
expressly charge and make chargeable all my before-mentioned real estates 
whatsoever, and also the estates so devised to my dear wife for her life as 
aforesaid, after her decease, but not before, with the payment of all and 
every the fortunes and sums of money hereinbefore bequeathed and made 
payable to all and every my younger sons and daughters as aforesaid: and 
it ismy will and meaning, and I do hereby also declare, that my said 
trustees, or either of them, shall not be liable to answer or make good any 
losses whatsoever, that shall or may happen to the said rents or interest, or 
in transacting the trusts of this my will, unless the same shall have arisen 
through their or either of their wilful neglect or default, nor shall either 
of my said trustees be answerable or accountable for the acts, deeds, 
disbursements, or receipts of the other of them, but each of them shall be 
answerable only for his own separate acts, deeds, receipts, or disburse- 
ments; and I do order and direct that my said trustees shall and may pay, 
and reimburse himself and themselves respectively, out of the rents and 
interests aforesaid, all reasonable and necessary costs, charges, and ex- 
penses, whatsoever, which they or either of them shall bear, charge, pay, 
Vor. HI.—4 T 
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sustain, or be put to, in, or about, or concerning the execution of the trusts 
hereby in them reposed: and, lastly, I do nominate, constitute, and appoint 
the said Sir T. W. White, and the said J. M. Richardson, joint execu- 
tors of this my last will and testament, on trust and for the purposes afore- 
said, and also with my said wife, guardians of all my children during their 
respective minorities. In witness, whereof,” &c. 

The testator afterwards drew his pen through the word “ four’? where 
it applied to the gift of 4000/. to his younger sons, and, with a pencil, 
wrote over it “three”? and, in like manner, he drew his pen through 
the word three, where it applied to the gift of 3000/. to each of his daugh- 
ters, and, with a pencil, wrote over it the word ¢ one.” The will was 
not re-executed or re-published after these alterations had been made. 

The testator also made a codicil to his will, bearing date the 15th of 
August 1815, which was signed by him, but was not executed or attested 
in the presence of any witnesses, and was as follows:— 

<¢In my last will and testament, dated the 30th of September 1809, I 
did give and bequeath to all and every of my younger sons, who might 
be living at my decease or afterwardsbe born alive, the sum of four thousand 
pounds a piece, and to all and every of my daughters who might be living 
at the time of my decease or afterwards be born alive, the sum of three 
thousand pounds a piece: now, I do hereby revoke that part of my said 


- will, and in lieu thereof, I do give and bequeath to all and every my younger 


sons, who shall be living at my decease or afterwards born alive, the 
sum of three thousand pounds a piece; and to each of my daughters, who 
shall be living at the time of my decease or afterwards born alive, I do give 
and bequeath the sum of one thousand pounds a piece instead of three 
thousand pounds. My further willis, that the whole of my estate, situate 
at East Markham, should go to my eldest son, provided the residue of my 
other estates should be sufficient to pay all my just debts and the above 
mentioned legacies, when converted into money; but in case my other 
estates should, when sold, produce more than will pay my debts and lega- 
cies, my will is, that all my younger sons and daughters should receive, 
each of them, a further sum, but not more in the whole than four thousand 
pounds to each of the sons, nor more than two thousand pounds to each of 
my daughters. ”’ 

The testator died in 1826, leaving thirteen children him surviving. At 
the date of his will he had three sons and two daughters; he afterwards 
had four daughters and a son by the same wife Ann; and, upon her death, 
he married a second wife, by whom he had two sons and a daughter. 

The bill was filed by the younger children, and prayed a declaration 
that the younger sons were entitled to legacies of 4000/. a piece, and the 
daughters to legacies of 3000/. each; that these legacies were to be raised out 
of the real estate; and that the testator was to be considered as having died 
intestate with respect to his personal estate. 

Mr Pepys and MrBarber, forthe plaintiffs. The legacies are charged by the 
will exclusively on the real estate. The testator, after giving his wife a life 
interest in some of his lands, devises them, after her decease, to his eldest 
son William Kirke in fee, ‘‘ chargeable, nevertheless, in aid of the other 
estates thereinafter devised, with the payment of the several sums therein- 
after bequeathed to his brothers and sisters.” He next gives his wife some 
Specific articles; and then devises the rest of his real estate to trustees 
until his son William shall attain the age of twenty-one years, or if he dies 
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without attaining twenty-one, until some one of his sons shall reach that 
age; and, after that time, they are to go to the son who first attains twenty- 
one, subject, however, to the payment of all the legacies to the younger 


. Sonsand daughters, or remaining younger sons and daughters of the testator. 


F 


ect A 


a 


Hitherto the lands only have been mentioned or referred to as the fund for 
the payment of the legacies. The following clause directs the trustees, until 
a son attains twenty-one, to apply the rents and profits to the maintenance, 
education, and advancement of the younger children. Next come the ex- 
press words of gift. The testator bequeaths 4000/. to each of his younger 
sons, and 3000/. to each of his daughters, to be paid to them respectively, 
when they attain twenty-one, by William, if he shall attain twenty-one, 
or by such other son as shall first attain his full age, and by virtue of the 
will become possessed of the real estates. That son is further ordered to 
pay interest at four per cent on the legacies of such of the children as should 
not have attained twenty-one; and the interest is to be paid for the main- 
tenance and education of the legatees, to those trustees who were also 
executors, and, as such, would be in possession of the personalty. A clause 
follows, which expressly charges all the real estates with the sums be- 
queathed to the younger children. Thus, in every part of the will, these 
legacies are spoken of as given merely out of the real estate; and the ques- 
tion is not, whether the personal assets are exonerated from the payment 
of them; for they are not given in such a form, as could in any event ren- 
der them payable out of the personal estate. Burton v. Knowlton, 3 Ves. 
107. Hancox v. Abbey, 11 Ves. 179. Watson v. Brickwood, 9 Ves. 
453. Bootle v. Blundell, 1 Mer. 193. 

The circumstance that the will does not contain any disposition of the 
residue of the personal estate affords no argument against the intention of 
the testator to throw the payment of the legacies on the realestate. Webb 
v. Jones, 2 Bro. C. C. 60, 1 Cox, 245. Neither does the concluding 
clause, in which the testator appoints the two devisees in trust to be joint 
executors of his will in trust and for the purposes aforesaid,”’? furnish a 
ground for any inference against such an intention. It would be repugnant 
to the whole frame and language of the will, to construe these words as 
amounting to a bequest of the general personal estate to them for the pur- 
pose of satisfying the legacies. This mode of expression was probably 
selected, in order to make it evident that the executors were to be trustees 
of the residue, and were not to take it beneficially; or it may have refer- 
ence to the duty imposed upon them of paying debts out of the fund which 
they take as executors, and to the prior bequest of some portion of the 
personalty of the testator’s wife. ; 

The codicil does not make any alteration in the fund out of which the 
legacies are to be paid. It refers most distinctly to the real estates as being 
the property which is to bear the burden; and though there are some 
words, which may have the effect of making the real estate an auxiliary 
fund for the payment of debts, the creation of a charge on real estate in 
favour of creditors affords no ground for throwing the burden of the lega- 
cies on the personal estate. _ 

The bequest of the legacies is, therefore, pro tanto a devise of the land, 
and consequently cannot be affected by the pencil erasures or interlinea- 
tions, or by the codicil; for the codicil is not duly attested, and the will 
was not republished after the alterations in pencil had been made. The 
gift of 4000/. to each of the younger sons, and of 3000/. to each of the 
daughters, is contained in an instrument duly attested, and the writing or 
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document, which is supposed to manifest an intention on the part of the 
testator to diminish these bequests, cannot be read for the purpose of affect- 
ing a charge on real estate. Sheddon v. Goodrich, 8 Ves. 481. “A le- 
gacy charged only upon land,” says Lord Alvanley, in The Attorney- 
General v. Ward, 3 Ves. 331, ‘cannot be altered either as to the quantum 
or the person by any will but such as would have affected land.” It is 
true that a will of real estate may be revoked by cancellation. But where 
the purpose of the cancellation, or of the act of which cancellation forms 
a part, is, not simply to revoke, but to revoke one gift by substituting 
another in its place, the cancellation does not operate as a revocation, 
unless the substituted gift be valid. Onions v. Tyrer, 1 P. Wms, 343. 

Mr Roupell, for the widow of the testator. 

Mr Bickersteth, Mr Preston, and Mr Turner, for William Kirke, the 
eldest son. There is a distinct and independent gift of the legacies; and 
though there are abundance of expressions in this will, which charge the 
real estate as an auxiliary fund, the personal estate, according to the gene- 
ral rule of law, remains primarily liable. It is not enough to show that 
the testator meant to charge the land; the question is, did he mean to ex- 
onerate the personalty? In determining the question of intention, the 
courts have always considered whether the personal estate had been made 
the subject of express disposition; and, indeed, it may be doubted whether 
‘the personal estate has been held in any case to be exonerated from debts 
or legacies, except where it was specifically bequeathed. M/’Cleland v. 
Shaw, 2 Sch. and Lef. 538. Greene v. Greene, 4 Mad. 148. Gray v. 
Minnethorpe, 3 Ves. 103. Webb vw. Jones is not an exception to this ob- 
servation; for it appears from the report in Cox, that there was in that 
case a specific disposition of the personality. This will contains no bene- 
ficial bequest of the general personal estate; and the testator, therefore, had 
no motive to exonerate it from those charges to which it would be natu- 
rally liable. He has indeed appointed executors, in whom it vests; but he 
appointed them executors, ‘‘ in trust for the purposes aforesaid.”? What 
purposes had been mentioned, to which the executors, in performance of 
this trust, could apply the personal estate, except the payment of the 
legacies? 

ae the legacies are to issue only out of the real estate, they are condi- 
tional, and dependent upon the contingency of a son of the testator attaining 
twenty-one. If no son of the testator attained his full age, they would fail. 
If there had been an ademption of the land either by sale, or by eviction, 
or in any other way, no part of these legacies could have been demanded, 
however large the personal estate might ke. It is not probable that the 
testator should have had such an intention. 

The codicil affords strong presumption against the supposed purpose of 
exonerating the personal estate. The first part of it contains a bequest of 
sums different in amount from those mentioned in the will, and expressed 
in such general terms as, standing alone, would be sufficient to make the 
personalty liable. Then comes the following clause.—‘« My further will 
is, that the whole of my estate situate at East Markham should go to my 
eldest son, provided the residue of my other estates should be sufficient to 
pay all my just debts and the above-mentioned legacies, when converted 
into money; but in case my other estates should, when sold, produce more 
than will pay my debts and legacies, my will is, that all my younger sons 
and daughters should receive, each of them, a further sum, but no more in 
the whole than 4000/. to each of the sons, nor more than 20001, to each of 
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my daughters.”? The phrase ‘‘my other estates” is here used to denote 
both real and personal property; and there is clearly a common fund 
alluded to, out of which both debts and legacies are to be paid. The 
personalty is unquestionably liable to the payment of the debts. How, 
then, can it be exonerated from the payment of the legacies? On a ques- 
tion of this kind the court has a right to look at the state of the testator’s 
family and the value of his real property; and the result of an inquiry as- 
certaining the value of his real estates may afford decisive evidence, that 
he must have contemplated his personalty as a fund which was to be made 
available for the payment of his legacies. 

If the legacies are charged on both the personal and the real property, 
they may be modified or altered by an unattested codicil, provided they be 
not increased. Brudenell v. Boughton, 2 Atk. 268. Attorney-General v. 
Ward, 3 Ves. 331. 

There is now no perfect instrument containing the bequests of 4000/. 
and 3000/.; for the cancellation of the words, which specify these sums, is 
complete; and if the plaintiffs are right in asserting that the court cannot 
look at the unattested writing, which marks an intention to give a different 
sum, the consequence may be, that they will not be entitled to any thing. 
The pencil erasures and interlineations form part of the will.as proved in 
the ecclesiastical court. The case of Onions v. Tyrer is so different in its 
circumstances from the present, that it would not be safe to deduce from 
it a principle of decision. Authorities of that class are applicable, only 
where there is a purpose of substituting one devisee for another. 

Mr Pepys, inreply. The cases and doctrines, which have been referred 

to in order to show that the personal estate is not exonerated, are applica- 
ble to debts, and not to legacies. The law throws debts upon the perso- 
nalty; which therefore must always remain liable: and though a testator 
may make his lands either secondarily or (as between volunteers claiming 
‘under him) primarily liable, yet, as between the assets and the creditor, 
the personalty can never be exempted. Legatees are in a situation alto- 
gether different. The testator may give his legacies out of what fund he 
pleases; andif he gives them in such a manner that they are charged only 
on his lands, no claim ean be set up against his personal assets. In 
such a case it is improper to say that the personalty is exonerated; the 
personalty never became liable, and, therefore, does not require to be ex- 
onerated. 


June 9.—The Master of the Rotts, after stating the will, gave his 
judgment in the following words:— 

The present bill was filed by the younger sons and daughters, for the 
purpose of having it declared, that the younger sons were entitled to the 
sum of 4000/. each, and the daughters, to the sum of 3000/. each, accord- 
ing to the effect of the will as originally written and executed. / 

Three questions were made; first, whether by this will the portions of 
the younger sons and daughters, originally given, were pecuniary charges 
upon the personal estate; secondly, whether, by the codicil, the portions 
there given to the younger sons and daughters would prevail as to the per- 
sonal estate; thirdly, whether, taking the will and codicil together, the 
portions to the younger sons and daughters would affect the real estates, 
and whether to the extent of the original, or of the reduced sums, or would 

“fail altogether. ie) 
A pecuniary legacy given generally, without specification of a particular 
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fund for its payment, is primarily chargeable upon the personal estate, 
although, in other parts of the will, the real estate is made expressly liable 
to it; the rule of law considering that the personal estate is the natural 
fund to bear such a charge. But if the pecuniary legacy be not given ge- 
nerally, but is given only out of a particular fund, there the legatee can 
have recourse only to the particular fund: and, in this respect, there 1s an 
essential difference between debts and legacies. ; ; 

In the present case, the testator begins his will by a devise of certain 
lands to his wife for her life, and after her decease, to his eldest son Ww. 
Kirke in fee, chargeable, nevertheless, in aid of the other estates therein- 
after devised to him, with the payment of the several sums of money there- 
inafter bequeathed to his brothers and sisters. He then makes a specific 
gift of his household goods and other personal estate in and about his dwell- 
ing-house to another person. He next devises all other his real estates 
whatsoever to trustees, until his eldest or some other son shall attain twen- 
ty-one, subject, nevertheless, to payment of the several sums of money 
thereinafter bequeathed to his younger sons and daughters, with a direc- 
tion that his trustees shall, in the mean time, receive the rents and profits, 
and shall apply the same, in such proportions as they should think fit, to 
the maintenance, education, and advancement in the world of all his 
younger sons and daughters; and then he proceeds to give to his younger 
sons 4000/. each, and to his daughters 3000/. each, which, he wills, shall 
be paid to them at twenty-one by his eldest son, if he shall attain twenty- 
one, and become possessed of his real estates, or by such other son as shall 
attain twenty-one, and become entitled to his said real estates by virtue 
of his will; and he thereby expressly charges and makes chargeable all his 
real estates whatsoever, including those first devised to his wife, after her 
decease, with the payment of the several sums of money so given to his 
younger sons anddaughters. There is, therefore, no general gift of these 
sums of money. The direction that they are to be paid by his eldest or 
other son who shall become possessed of his real estates, is a substantial 
part of his gift to his younger sons and daughters, and is a designation or 
specification of the particular fund, which the testator means to provide 
for that purpose. And that intention is the more apparent from the prior 
parts of the will to which I have referred, and more especially, from the 
direction to the trustees to apply the rents and profits on the real estates, 
during the minority of the eldest son, in the maintenance, education, and 
advancement of the younger children. My opinion, therefore, is, that 
the personal estate of this testator was not by this will, in its original state, 
applicable to the payment of these legacies or portions. 

The next question is as to the effect of the codicil in this respect. 

The testator begins his codicil by referring to the gift of the original 
sums to his younger sons and daughters, and revokes that part of his will: 
and, in lieu thereof, he gives to the younger sons 3000J. each, and to his 
daughters 1000/7. each; and adds, that it is his will that the whole of his 
estate at East Markham should go to his eldest son, provided his other 
estates, when converted into money, should be sufficient to pay his debts 
and the above-mentioned legacies, but in case his other estates should pro- 
duce more than would pay his debts and legacies, then it was his will that 
his younger sons and daughters should, each of them, receive a further 
sum, not exceeding 4000/. to each of his younger sons, and 2000/. to each 
daughter. Itis plain, therefore, that this codicil, though not duly executed; 
was meant to affect his real estates, and that his intention was to alter the 
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amount of the sums given by the will, but not to alter the fund provided 
by the will for the payment of them; and, on the contrary, his direction 
with respect to the produce of the real estates, other than East Markham, 
manifests that he considered his real estates as the fund out of which these 
sums of money were to be provided. The mention of his debts in the 
codicil creates no difficulty. , With respect to his debts, the personal estate 
would by law be the primary fund; and if this codicil had been duly exe- 
cuted and attested, so as to pass real estates, the effect would have beento 
make the real estates chargeable secondarily with the debts,—which was 
not provided for by the will. My opinion, therefore, is, that this codicil 
does not give to the younger sons and daughters any claim upon the per- 
sonal estate for the several sums thereby provided for them. 

The remaining and themore difficult question is, whether, taking the will 
and codicil both into consideration, and having regard to the obliterations 
made in the will by the testator, the younger sons and daughters are enti- 
tled to any and what sums chargeable upon the real estates. 

First, it is to be considered what would have been the effect, if there 
had been no codicil. In that case it must have been inferred, that the tes- 
tator thought that the obliteration of the words < four’’ and «< three’’ and 
the interlineation of the words ‘three’? and ‘ one,’’ would leave the 
younger sons entitled to 3000/. each, and the daughters to 1000/., each. 
In this he plainly would have been mistaken. The words interlined 
would have had no operation, inasmuch as the will was not afterwards re- 
published; in which case it would have been manifest that the testator, by 
the obliterations and interlineations, did not mean revocation but substitu- 
tion; and then, in addition to the authorities which have been cited, the 
case of Short on the demise of Gastrell v. Smith, 4 Hast, 419, is expressly 
in point to show, that, where the testator intends a substitution which is 
ineffectual, the obliteration shall not amount to a revocation. 

Taking, however, the codicil as well as the will into consideration, an- 
other view of the case arises. The making of the codicil manifests that 
the testator did not consider his purpose of diminishing the legacies to be 
effected by the alterations in his will, but that he meant to accomplish that 
purpose by the codicil, which he has failed to do by reason of the imper- 
fection of that instrument. The alterations in the will, in such case, ex-- 
press only the testator’s intention to reduce by another instrument the: 
provisions which he had made for his younger sons and daughters; and, 
not having made another effectual instrument for that purpose, his original 
will must prevail. This course of reasoning is supported not only by the 
case of Onions v. Tyrer, which was cited in the argument, but also by the 
ease of Hyde v. Mason, 8 Vin. Abr. Devise, (R) 2, pl. 17, p. 139. 

Upon the whole, therefore, I must declare, according to the prayer of 
the bill, that the younger sons are entitled to the sum of 4000/. each, and 
the daughters, to the-sum of 3000/. each, chargeable upon the real estates 
of the testator, with interest thereon, at the rate of four per cent respec- 
tively, from the time the eldest son attained twenty-one, and that the tes-. 
tator died intestate as to the residue of his personal estate not disposed of 
by his will. 
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Rolls.—-May 8, 12, 20, 1828.—A testator devises his estates in the county of Leicester to trus- 
tees, upon trust to sell the same, and also his books and live and dead farming stock there, 
either together or in parcels, and to apply the money arising therefrom in manner after-men- 
tioned ; when he subsequently directs the application of the fund, he speaks of it as “ the 
moneys to arise from the sale of my Leicestershire estate;” these words denote the whole fund, 
and include the moneys arising from the sale of the books and stock, as well as the moneys 
arising from the sale of the estates. 

A testator gave one-fifth of the yearly interest of a fund to Mary, two-fifths to James, and two- 
fifths to Charles; if Mary died without issue, the interest of her share was to be paid to James 
and Charles during their respective lives, if they were both alive, or, to the survivor, if only 
one of them were alive ; if Charles left issue, they were to be entitled to the principal moneys, 
of which the interest had been given to their father ; if Charles died without issue in the life- 
time of James, all benefit of the bequest to Charles was to go to James; if James, without 
having been in possession of the family estate for a certain time, left issue other than an only 
son, such issue were to be entitled to all the principal moneys, the interest whereof James 
might be entitled to as aforesaid; if James died without leaving such issue or after having 
been in possession of the family estate fora certain time, all benefit of the bequest to James 
was to go to Charles, if then living ; and if both Charles and James died without leaving any 
lawful issue to be entitled as aforesaid to the bequest, the fund was to go as the survivor of 
them should appoint: Mary died without issue, in the lifetime of James and Charles; then 
James died, Jeaving a daughter, and without having been in possession of the family estate; 
and afterwards Charles died without issue : Held, that the whole fund belonged to the daugh- 
ter of James. 


THE will of Thomas Eyre, dated the 8th of October 1788, after various 
devises and bequests, proceeded in the following words:—*I give and 
devise my capital messuage or mansion-house, called Eastwell, in the 
county of Leicester, with the lands, hereditaments, and appurtenances 
thereto belonging, and all other my messuages, lands, and hereditaments 
in the county of Leicester, except the messuage, lands, and hereditaments 
hereinbefore devised unto the said Sir John Lawson and Thomas Clifford, 
their heirs and assigns, as aforesaid, unto the said William Wakeman and 
Vincent Eyre, their heirs and assigns, upon trust,’as soon after my decease 
as conveniently may be, absolutely: to sell and dispose thereof, and also 
my books and live and dead farming stock there, either together or in 
parcels, by public or private sale, for the best price that can in reason be 
got for the same, and to pay and apply the moneys to arise from such sale 
or sales, and the interest thereof, in such manner as is hereinafter men- 
tioned; and, in the meantime, until any such sale or sales shall take place, 
it is my will, that the yearly rents, issues, and profits of the said estate so 
directed to be sold, shall be paid and applied to such person or ‘persons, 
and for such purposes, as the interest of the money to arise from such 
sale or sales is hereinafter directed to be paid and applied; and as to the 
moneys to arise from the sale of my Leicestershire estate hereinbefore 
devised to be sold, it is my will and desire, that the said moneys, as far as 
may be necessary, shall be applied towards the payment of such of my 
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debts and legacies as my personal estate, not hereby specifically otherwise 
disposed of, and the moneys to arise from the other sales of both real and 
personal property hereby directed to be made, may be deficient to pay 
and satisfy; it being my intention and wish, that the moneys to arise from 
the sale of my Leicestershire estates should not be applied for the payment 
of any of my debts or legacies, until the other funds appropriated for that 
purpose shall be wholly exhausted; and, subject to this provision for the 
payment of my debts and legacies, I desire that the said William Wake- 
man and Vincent Eyre, or the survivor of them, his executors, adminis- 
trators, and assigns will place the said moneys to arise from the sale of my 
Leicestershire estate out at interest, upon such public or private security, 
and do and shall from time to time alter and change suchi security in such 
manner as they may think fit, and do and shall pay and apply the yearly 
interest thereof in satisfaction and discharge of’? three small annuities: 
“‘and subject as aforesaid,’ continued the testator, “it is my will, that 
my said trustees do and shall pay the remainder of the interest of the said 
moneys to arise from the sale of my said Leicestershire estate unto my 
dear wife Lady Mary Eyre for her life, for her own use and benefits and 
from and after the decease of the said Lady Mary Eyre, and subject to the 
annuities aforesaid, I desire the said William Wakeman and Vincent Eyre, 
or the survivor of them, his executors, administrators, or assigns, do and 
shall divide the yearly interest of the said moneys so directed to be placed 
out at interest as aforesaid into five equal parts or shares, and pay the same 
unto my cousins James Eyre and Charles Eyre, two younger sons of my 
uncle Francis Eyre, and unto my cousin Mary, his daughter, in manner 
following (that is to say),—two-fifth parts thereof, unto my cousin James 
Eyre for his life—two other fifth parts thereof, unto my cousin Charles 
Eyre for his life—and the remaining one-fifth part, unto my cousin the 
said Mary Byre, for her life; and if the said Mary Eyre, my cousin, shall 
have any lawful issue living at her decease, I give unto such issue one 
equal fifth part of the principal moneys, the interest whereof is given to 
her for her life as aforesaid, —if more than one, to be equally divided he- 


tween or among them; but if my cousin, the said Mary Eyre, shall die 


without such issue as aforesaid, it is my-intention that the interest of the 
said moneys, so given to her for life as aforesaid, shall go to and be equally 
divided between her said two brothers, James and Charles Eyre, if they 
shall be both living at her decease, for their respective lives, or if only one, 
to the survivor for his life: and if my cousin, the said Charles Eyre, shall 
leave any lawful issue living at his decease, it is also my intention that 
such issue shall be entitled to the principal moneys, the interest. whereof 
is to be given to the said Charles Eyre for his life as aforesaid,—if more 
than one, equally, share and share alike; but if the said Charles Kyre shall 
die without such issue as aforesaid, living the said James Eyre, his elder 
brother, I give unto the said James Eyre all benefit and advantage of the 
bequest hereby made unto his brother the said Charles Eyre; and if the 
said James Eyre shall, without having succeeded to and been in the actual 
possession of my family estate at Hassop for the space of five years next 
before his decease, leave any lawful issue other than an eldest or only son 
living at his decease, it is my will that such issue, other than an eldest or 
only son, shall be entitled to all the principal moneys, the interest whereof 
ithe said James may be entitled to as aforesaid, —if more than one equally, 
share and share alike; but if the said James Eyre shall depart this life 
without leaving any such issue as aforesaid, living his brother the said 
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Charles Eyre, or having no lawful issue other than an eldest or only son, 
shall come into possession of the Hassop estate, or, having such lawful 
issue, shall have held and enjoyed the same for the space of five years, 
then and in any of the said cases, and from the happening thereof, if the 
said Charles Eyre shall be then living, it.is my intention that all benefit 
and advantage of the bequest hereby made in favour of the said James 
Byre shall go over and belong to his brother Charles Eyre; and if it shall 
happen that both the said James and Charles Eyre shall die without leav- 
ing any lawful issue to be entitled as aforesaid to the bequest in question, 


it is my will, that the whole of the property hereby bequeathed to them / 


as aforesaid, shall go to and be disposed of by the survivor of them, to and 
in such manner as such’ survivor shall think fit; and if any thing shall re- 
main of my personal estate appropriated for payment of my debts and 
legacies, or of the moneys to arise by sale of my house in Stanhope Street, 
or of my said estate in possession of the said widow Biddulph, after 
payment of my debts and legacies, I give and bequeath such residue and 
remainder unto the said William Wakeman and Vincent Eyre, their 
executors or administrators, upon trust to be added to the moneys to arise 
by sale of my said Leicestershire estate, and to be disposed of by then, 
both principal and interest moneys, in such manner as I have hereinbefore 
directed concerning the said last-mentioned moneys.”’ 

Thomas Eyre died in 1792, leaving Francis Eyre his heir at law and 
sole next of kin. Lady Mary Eyre died in January 1804, and, during 
her life, Mary Eyre died without issue. James Eyre died in October 
1816, leaving one daughter, Caroline Eyre his only child; and Charles 
Eyre died without issue in June 1819. Neither James nor Charles had 
succeeded to, or been in possession of, the family estate at Hassop. 

The Earl of Newburgh, as heir at law, and one of the next of kin of 
Francis Eyre, who was the heir at law and sole next of kin of the testator 


Thomas Kyre, filed the bill, insisting that, in the events which had hap- 


pened, a moiety of the proceeds of the property, directed to be sold, was 
not disposed of, and had, therefore, devolved, either in whole or in part, 
upon Francis Eyre, and now belonged, either in whole or in part, to those 
who claimed through him. 

One question was, whether the expressions—‘é said moneys to arise from 
the sale of my said Leicestershire estate’?-—were to be construed, so as to 
extend to the whole of the mixed fund, consisting partly of the proceeds 
of the books and farming stock, of which the testator had previously 
spoken. But on this point there was little argument. 

The principal question was, who, in the events which had happened, 
——James having died, without having been in possession of the Hassop 
estate, and having left a daughter, and Charles having afterwards died with- 
out issue,—was entitled to that moiety of the fund, of which Charles had 
enjoyed the interest during his life. 

Mr Sugden, Mr Barber, and Mr Koe, for the plaintiff. The testator, 
has specified a variety of contingencies, on each of which he has made a 
particular disposition of the fund; but he has overlooked the contingency 
which has actually happened. Having divided the fund into five shares, 
he gives the interest of two of those shares to James for life, and of other 
two of them to Charles for life; the remaining share is given to Mary for 
her life, and afterwards to her children; but if she should die without 
issue, leaving both her brothers alive (which was the event that happen- 
ed), that share is given to them as tenants in common for their respective 
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lives. The effect, therefore, of these bequests, with reference to the 
actual circumstances, was, to give each of the brothers a life interest in 
(the moiety of the fund. 

The testator next disposes of Charles’s moiety, in case he left issue; and 
as he gives, in that event, to the issue of Charles << the principal moneys, 
the interest whereof is so given to the said Charles Eyre for his life as 
aforesaid,” it is clear that, undér these words, the children or descendants 
of Charles could never have claimed more than their father’s moiety; and 
such only of his issue could have claimed, as.were living at his decease. 
The following words provide for another event, —‘ but if the said Charles 
Eyre shall die without such issue as aforesaid, living the said James 
Byre, his elder brother, I give unto the said James Eyre all benefit and 
advantage of the bequest hereby made unto his brother, the said Charles 
Eyre; and if the said James Eyre shall, without having succeeded to and 
been in the actual possession of my family estate of Hassop for the space 
of five years next before his decease, leave any lawful issue, other than an 
eldest or only son, it is my will that such issue, other than an eldest or 
only son, shall be entitled to all the principal moneys, the interest whereof 
the said James may be entitled to as aforesaid.’? The gift is confined to 
the event of James surviving Charles, and it is a gift only of that <¢ to 
which James might be entitled as aforesaid’? under the preceding be- 
quests; James never could become entitled to Charles’s moiety, unless he 
survived him; that event did not happen; and the daughter of James, 

- therefore, cannot claim under these words. 

The subsequent part of the will is in accordance with this construction. 
The event next contemplated is the death of James under such circum- 
stances, that there would then be no issue entitled to his share under the 
previous words; and the disposition, which, in that case, is made of his 
moiety, is to have effect, only if Charles shall be then living. 

The ultimate gift over to the survivor of the two brothers does not 


affect the question; for that gift is to come into operation only ¢¢ if both | 


James and Charles shall die without leaving any lawful issue to be entitled 
as aforesaid;”? and as James Hyre left a daughter, Caroline, who is clearly 
entitled to his moiety, the event, for which provision is here made, did 


not occur. 
Upon the whole, therefore, the testator has not provided for the event 


of James dying in the lifetime of Charles, and leaving issue entitled to his | 


own moiety; and, therefore, the principal of that share of the fund, the 
interest of which was payable to Charles during his life, is not disposed of. 
We admit that it probably was not the intention of Thomas Eyre to 

die intestate with respect to this portion of his property; and if it had 
been suggested to him that James might die in the lifetime of Charles, 
leaving other issue than an eldest son, and without having been in pos- 
session of the family estate, he would, in all likelihood, have made a less 
defective testamentary disposition. Buta court of justice cannot conjec- 
ture in what way the defect would have been cured. If Charles had died 
in the lifetime of James, leaving issue, and James had afterwards died 
without issue, there would have been no testamentary disposition of 

; James’s moiety; and, perhaps, it may be conjectured not unreasonably, 
that, had the question been put to the testator, ‘‘ to whom, under these 
circumstances, do you wish James’s share to go”’—he would have answer- 

¢ ed, “to the children of Charles.” But no court of justice has ever gone 
so far in imputing to a testator an intention not expressed in the will; and 
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yet to adopt that conjecture as the rule of construction would not bes 
greater departure from the words of the instrument, than it will be to hold, 
that, in the events which have happened, the share of Charles 1s to go to 
the daughter of James. h 

In many respects this will is probably very different from what the 
testator would have made, if he had been aware of its true effect. For 
instance, the bequests are only to such issue of James as should be living 
at his death, and to such issue of Charles as should be living at his death. 
James and Charles might have had many younger sons and daughters, 
who married and settled in life, and afterwards died in the life-time of 
their father; and none of those, who so died, would have taken vested and 
transmissible interest in any portion of the fund. ‘Thomas Kyre, if this had 
been explained to him, would unquestionably have said that his intention was 
very different. But what judge would presume, on such a foundation, to 
hold, that any interest vested in a child of Charles or James during the 
father’s life? The construction, which would give the share of Charles to 
the daughter of James, rests on equally conjectural ground. 

There are abundance of authorities to show, that, even in cases of great 
hardship, courts cannot supply such words as must be supplied here, be- 
fore the will can be construed to amount, in the events which have hap- 
pened, to a disposition of the beneficial interest in Charles’s moiety. 
Davis v. Norton, 2 P. Wms, 390. Doe v. Shippard, Dougl. 75. Doo v. 
Brabant, 3 Bro. C. C. 393, 4 T. R. 704. Humberstone v. Stanton, 1 


Ves. and B., 384. Avelyn v. Ward, 1 Ves. Sen. 420. 


The executors of the testator are mere trustees of the personal estate, 
and can claim no beneficial interest in any part of the fund; and, therefore, 
the moiety of Charles devolved upon Francis Eyre, subject to any claim 
which the widow of the testator might have upon so much of it as should 
be considered to be clothed with the character of personal estate. 

Mr Horne and Mr Tinney for the executor of Francis Eyre, did not 
claim any interest. 

Mr Bickersteth, for the widow of Francis Eyre. 

Mr Merivale and Mr Stephenson, for the widow of James Eyre. 

_ Mr Swanston, for the executors of Charles. We agree with the plaintiff 
in denying, that the will contains any gift, under which the daughter of 
James can take this moiety of the fund; but we say that it vested abso- 
lutely in Charles himself. The last limitation provides for an event which 
is expressed in the words, ‘if it shall happen that both the said James and 
Charles Eyre shall die without leaving any lawful issue to be entitled as 
aforesaid to the bequest in question.”” That event has occurred; for there 
is no issue of either of them entitled under the will to the whole of the 
bequest. In this state of circumstances the direction of the testator is, 
‘¢that the whole of the property, hereby bequeathed to them as aforesaid, 
shall go to and be disposed of by the survivor of them to and in such man- 
ner as such survivor shall think fit.” These words may be read distribu- 
tively, Gilbert ». Whitty, Cro. Jac. 655: the construction will then be, 
that, if neither of the two brothers leave issue entitled to the fund, the 
survivor shall take absolutely the whole or a moiety of it, as the event may 
be; and, there being no issue who can claim the share given to Charles 
for his life, and he having survived his brother, that share, upon his death, 
vested in his personal representatives. By this construction the will is 


made to provide for every event. 


Mr Parry, on the same side. The plan of the testator was, that James 
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and Charles should take their respective shares absolutely, except only in 
one or other of two contingencies—namely, their respective deaths, leaving 
issue, or the death of one of them without issue in the lifetime of the other 
ofthem. After the clauses, which, in the events that have happened, gave 
Charles Eyre a life interest in the moiety of the fund, his share is expressly 
limited to his issue living at his decease; and if he dies without issue in the 
lifetime of James, the latter is to have all benefit and advantage of the 
bequest to Charles; in other words, James is to take Charles’s moiety abso- 
lutely. The extent of interést which James takes under these words, must 
not be measured by the interest previously given to Charles. The moiety 
was given to Charles for his own life; but it would have been absurd to 
have limited the fund to James during the life of a man, upon whose death 
only it was that the limitation could come into operation; and it would be 
a wild construction which would hold, that, as Charles was to enjoy the 
moiety only for his own life, so James was, in the specified event, to take 
an analogous extent of interest—namely, the dividends of the fund during 
his own life. It isclear that there are no words which, in any event, could 
have carried over the share of James to the children of Charles; and a 
construction which excludes the children of James from taking the share 
of Charles, seems to be in accordance with the general tenor of the will. In 
like manner the testator, in disposing of James’s share after his death, pro- 
vides, first, for the event of his leaving issue, and secondly, for the event 
of his dying without issue in the lifetime of Charles; and he directs, that, 
on the latter contingency the benefit of the bequest shall belong to Charles. 
Thus the testator has made a complete disposition of the share of which- 
soever of the two brothers should die first; it was to go to his issue, if 
he left any, and if not, to the survivor. He has also made a contingent 
disposition of the share of the survivor; for, in the event of the survivor 
leaving issue, they were to take it. The only contingency, which remained 
to be provided for, was, to dispose of the share of the survivor, if he should 
die without leaving issue; and this the testator has done in the last clause. 
When he there directs that the ‘‘ whole of the property bequeathed to them 
asaforesaid’’ should go to the survivor, he must not be considered as disposing 
of that portion of the whole, which, in the anticipated state of circumstances, 
he had previously given to the survivor, namely, the share of the one who 
died first; he must be regarded as dealing only with that portion of the 
fund to which, if the survivor of the two brothers died without issue, 
no course of devolution had been prescribed; and the effect of the words 
is, to give to such survivor absolutely that share in which, under 
the preceding limitation, he had only a life-interest. The testator did not 
intend to say, that the surviving brether should not become entitled to his 
own share absolutely, unless the deceased brother’s share was previously 
in him: The words must be interpreted reddendo singula singulis. 
Davenport v. Oldis, 1 Atk. 569. Watson v. Foxon, 2 East, 36. Johnson 
v. Smart, 2 Roll. Abr. 416. Aylor v. Chep, cited in 1 Saund. 184., Wynd- 
ham/’s case, 5 Rep. 78, b. 

If Charles’s representatives are not entitled to his moiety of the fund, 
the court must hold, that, in the events which have happened, there is an 
intestacy as to that share. Dern v. Bagshaw, 6 T.R. 512. Holmes w. 
Cradock; 3 Ves. 32Q. Parsons v. Parsons, 5 Ves. 578. 

Mr Pepys, Mr Preston, Mr Hodgson, and Mr Pemberton, for Caroline 
Eyre. In the ‘events which have happened, the testator has expressly 
given to the issue of James <‘ all the moneys, the interest of which J ames 
may be entitled to as aforesaid.”? Among the moneys, to which he might 
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be entitled under the prior bequests, was the share of Charles; and, thoug 
James was not to take that share for his life, unless he survived Charles, 
the same contingency does not extend to the gift to his children. It was 
immaterial to the intention which the testator had in favour of the children, 
whether the parent was alive at the time when Charles died without issue: 
the survivorship of the parent was of importance, only with a view to the 
enjoyment of the limited interest which was destined for him. If the ex- 
press words of gift to the issue of James are considered as at all limited by 
the contingency previously mentioned of «Charles dying without such 
issue as aforesaid, living James Eyre,” the right of Caroline Eyre to her 
father’s moiety of the fund might be questioned with as much reason as 
her right to her uncle’s share. There could be no intention of excluding 
the child, merely because the father died before the time when he might 
have come into possession. 

Even if there were not an express gift to the issue of James other than 
an eldest son, the ultimate bequest would afford a sufficient ground for 
giving the fund to such issue by implication. The object of that clause is 
to dispose of the whole fund in one mass; it disposes of it only in the event 
of beth brothers dying “¢ without leaving issue to be entitled as aforesaid;”’ 
and, therefore, to give effect to the intention of the testator, a bequest to 
the issue of James and Charles might be implied. 

In support of the argument for the claim of Caroline Eyre, the follow- 
ing authorities were cited:—Horton v. Whittaker, 1 T. R. 346; Harman 
v. Dickenson, 1 Bro. C. C. 91; Napper v. Sanders, Hutton, 119; Lethie- 
ullier v. Tracy, 3 Atk. 784; Goodright v. Hoskins, 9 East, 306; Doe v. 
Frost, 1 B. and C. 638; Mackell v. Winter, 3 Ves. 236, 536; Pearsall v. 
Simpson, 15 Ves. 29; Murray v. Jones, 2 V. and B. 313; Massey »v. 
Hudson, 2 Mer. 130. 


May 20.—The Master of the Rotts. The testator, in that part of 
his will, upon which the question in this cause arises, devises his mansion- 
house called Eastwell in the county of Leicester, together with all other 
his estates in the county of Leicester to certain trustees, upon trust to sell 
the same, and also all his books and live and dead farming stock there, 
either together or in parcels, and to apply the money arising therefrom in 
manner after-mentioned. When he subsequently speaks of the application 
of these moneys, he uses the expression, ‘the moneys arising from the 
sale of my Leicestershire estates:’? and a question has been made, whether 
in this description he means to include the moneys arising from the sale 
of the books and farming stock. The mansion-house, lands, books, and 
farming stock were to be sold together or in parcels, at the option of the 
trustees, and the moneys arising therefrom were to form a common fund; 
and it is plain that he meant to deseribe that common fund by the de- 
scription of ‘the moneys arising from the sale of his Leicestershire 
estates.’” : 

These moneys, subject to the payment of debts and legacies, in 
aid of other property directed to be first applied for those purposes, are 
given to his wife Lady Mary Eyre for her life, and after her death, to his 
three cousins Charles, James, and Mary Eyre, for their respective lives in 
the following proportions, viz. one fifth to Mary Eyre, and two-fifths 
each to Charles and James. If Mary Eyre should die without leaving 
issue, which event did happen, her fifth is to be divided between Charles 
and James for their lives: and it is admitted that the two-fifths, which 
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were given to James, and the half of one fifth, which he took for life upon 
ene death of Mary, now belong to his only child, the defendant, Caroline 
yre. 

James, having survived Mary, died in the lifetime of Charles; and 
Charles afterwards died without leaving issue: and the first question in the 
cause, is, whether, in these events, Charles’s original two-fifths, and the 
half of Mary’s one fifth, making a moiety of the whole fund, belong to 
the daughter of James, or are undisposed of by the will. 

After directing that Mary’s one fifth shall be equally divided between 
James and Charles for their respective lives, if they shall be living at her 
decease, or if only one of them shall be living, then to the survivor for 
his life, the testator proceeds thus, ‘‘ And if my cousin, the said Charles 
Wyre, shall leave any lawful issue living at his decease, it is also my in- 
tention that such issue shall be entitled to the principal moneys, the inter- 
est whereof is to be given to the said Charles Eyre for his life, share and 
share alike; but if the said Charles Eyre shall die(z) without leaving 
such issue as aforesaid, living the said James Eyre, I give to the said 
James Eyre all benefit and advantage of the bequest hereby made to his 
brother, the said Charles Eyre; and if the said James Eyre shall die with- 
out haying succeeded to and been in the actual possession of my family 
estate at Hassop, for the space of five years next before his death, and shall 
leave any lawful issue, other than an eldest or only son living at his de- 
cease, it is my will that such issue, other than an eldest or only son, shall 
be entitled to all the principal moneys, the interest whereof the said James 
may be entitled to as aforesaid, if more than one, equally, share and share 
alike.’? Then follows a gift over to Charles of all the benefits intended 


for James, in case James should die in the lifetime of Charles, either leay- 


ing no issue, or no issue other than an eldest or only son, or having been in 
possession of the Hassop estate for five years: and this is immediately 
succeeded by the ultimate disposition, to which 1 shall presently more 
particularly refer. 
The question then is, what, in the events which have happened, did 
the testator intend should go to anonly daughter of James? Having given 
the share of Mary, dying without leaving issue, between James and 
Charles for life, if they were both then living, or to the survivor if only 
one were living, he goes on to say, that, if Charles should die without 
leaving issue, living James, then James should take all benefit intended 
for Charles; that is, James should take the original share of Charles, 
and the derivative share which Charles would take from Mary, upon her 
death without leaving issue; and it is plain from the whole context of the 
will, that James was to take this for life only. The next gift is to the 
issue of James, other than an eldest or only son, in case James was not 
five years in possession of the Hassop estate; and it isa gift ‘‘of all the 
principal moneys, the interest whereof James may be entitled to as afore- 
said.” What were the principal moneys, to which James might be entitled _ 
in the events aforesaid? First, he was certainly entitled to his original two- 
fifths; then, to the. half or whole (as the case might be) of Mary’s fifth, if 
she died without leaving issue; and next to the interest of Charles’s two- 
fifths if he died without leaving issue, and James should survive him. In 


(a) The words of the will, as stated in the briefs, to which the reporter has had an opportunity 
of referring, are, “If the said James Eyre shall, without having succeeded, &e., leave any law- 
ful issue, &c.”’ 
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other words, James might, in certain events, be entitled to the interest 
of the whole property. Now James was not in possession of the Hassop 
estate for five years, and he has left other issue than an eldest or only 
son; and such issue are to take, not what he was entitled to under the 
will, but what he might become entitled to under the will, which, in the 
events that have happened, is the whole property. 

This, which appears to me to be the plain effect of the language used, is 
consistent with the general intention of the testator, to be inferred from 
his ultimate disposition, which is in these words: ‘If it shall happen, that 
both the said James and Charles Eyre shall die without leaving any law- 
ful issue to be entitled as aforesaid to the bequest in question, it is my will 
that the whole of the property, hereby bequeathed to them as aforesaid, 
shall go to and be disposed of by the survivor of them in such manner as 
he shall think fit.” If, in this ultimate limitation, the words ‘¢ entitled as 
aforesaid’? were not found, and it had been expressed simply, ‘¢ in case. 
James and Charles should both die without leaving issue,”’ then it must 
have been admitted that the general intent of the testator was, that the 
property in question should be at the disposition of the survivor, only in 
case neither James nor Charles left issue. It does not appear to me that 
the introduction of the words “ entitled as aforesaid’? makes any material 
difference. These words are to be applied to the events, on which the 
title of James’s issue were to depend. The issue of James were not to 
take, in case James had been in possession of the Hassop estate for five 
years, or in case he had no other child than an only son; and this ultimate 
limitation is to be read asif it were thus expressed—‘* In case Charles shall 
die without leaving any lawful issue, and in case James shall die without 
leaving any lawful issue other than an eldest or only son, or having been 
in possession of the Hassop estate for five years, the property is to be at 
the disposition of the survivor.”” The plain inference, therefore, is, that 
the testator considered that the prior gifts would exhaust the whole pro- 
perty, unless Charles should die without leaving issue, and unless James 
should die without leaving other issue than an eldest or only son, or should 
be in possession of the Hassop estate for five years. 

The argument opposed to this construction is, that the gift to James’s 
issue after his death is to depend, like the gift over of Charles’s share to 
James himself, upon the event of James surviving Charles. The gift over 
to James himself of Charles’s share, being for the life of James only, ne- 
cessarily depended upon his surviving Charles; but what reason can be 
given, why the testator should intend that James’s children should .be 
wholly unprovided for, unless James should happen to survive Charles? 
Such is not the necessary effect of the language used by the testator, and 
it is plainly against the general intention, and is wholly irrational. 

But that is not all. There is in this will no other gift to James’s chil- 
dren, than that which I have read, and upon which the question in the 
cause depends. Ifthe condition of James surviving Charles be a condition 
precedent to this gift, I am perfectly at a loss 'to know what title the 
daughter of James could have to James’s original two-fifths of the property, 
and to the half of Mary’s one-fifth; yet this bill is framed upon an admiss- 
ion of the daughter’s title to that extent. 

It must be admitted, that, in some events which might have happened, 
the testator has not accurately expressed what must be presumed to have 
been his intention: but with respect to the gift to James’s issue, in the 
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events which have happened, I am of opinion, that the expressions used 
fully work out his general intention. 

I therefore declare, that the defendant Caroline Eyre, is entitled to the 
whole of the residuary property arising from the sale of the Leicestershire 
estates, including therein the produce of the books and farming stock: and 
this declaration makes it unnecessary to consider the other questions which 
have been argued in this cause, the effect of which was only to determine 
who would have been entitled, in case the defendant Caroline Eyre was 
not entitled. pe. 


Anonymous. 
4 Russell, 473. 
Rolls.—May 21, 1828.—THE husband’s costs of the proceedings in 
making a settlement of the fortune of a ward, whom he had married with- 
out the leave of the court, were allowed to him out of the fund, he having 


no property of his own, and there being no circumstances of aggravation 
in his conduct. 


Harris v. Kemble. 
4 Russell, 474. 
January 23, 1828. —WHERE the decree, among other things, refers 


it to the Master to appoint a new trustee, the certificate of the appoint- 
ment of such new trustee is to be considered as a separate report. 


Messenger v. Andrews. 


4 Russell, 478. 


January 25, 26, 1828.—A testator gives a specific bequest to A., and directs, that, in considerae 


tion of the bequest, A. shall pay his debts, and makes A. his residuary legatee, and executor: » 


the payment of the debts is a-condition annexed to the specific bequest, and, if A. accept the 
bequest, he is bound to pay the debts, though they should far exceed the amount of the pro- 


perty bequeathed to him. 


THE testator, by his will, gave his son Richard Messenger a legacy of 

100/., and devised to him a real estate at Croydon: to his daughter he 

ave a freehold-house, all the furniture, plate, linen, &c., ina public-house, 

called The Gun, which he occupied, and a legacy of 700J. with interes‘ 

from the day of his death; and he gave to his son James Messenger, a fa:m 
Vou. II.—4 V iy aa 
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at Woodside, with the stock and utensils upon it, subject to certain con- 
tingent interests in remainder, limited to the wife and children of James. 
The will then proceeded in the following words:—‘‘ I also will and be- 
queath unto my son James Messenger, my lease and good will of the 
public-house called The Gun, in Church Street, Croydon, with all the 
stock of beer, and wine and spirituous liquors on the said premises at the 
time of my decease, and my will is, that, in consideration of the above 
bequest to my son James Messenger, he shall pay to my daughter Marian, 
her legacy or sum of 700/., and all my debts which I may owe at the time 
of my decease, and that he also pay unto my son Richard Messenger, the 
legacy I have bequeathed to him of 100/., and after collecting all my 
debts which are due to me of every kind whatsoever, and paying the lega- 
cies above-named, and the sum of 60/. to William Waters, in such propor- 
tions as he shall think fit, at, or before he arrives at twenty-one years of age, 
I constitute and appoint him my son, James Messenger, residuary legatee 
of all my personal property whatsoever, and I do hereby also appoint him, 
my said son James Messenger, my whole and sole executor.”’ — : 

The testator died in December 1818: he was a trader at the time of his 
death. 

James Messenger proved the will; collected the testator’s personal es- 
tate; entered into possession of The Gun public-house, and the stock of 
wine, beer, and spirituous liquors; and carried on the business init. Some 
time afterwards he surrendered the existing lease, of which about ten 
years were unexpired, and obtained a new lease, under which he still oc- 
cupied the premises and carried on the trade. 

In 1823, James Messenger filed a bill, alleging that the debts of the 
ies testator considerably exceeded the value of all the personal assets; that he 
had applied in payment of the debts, not only all the personal estate of 
which he had possessed himself, but moneys of his own, far exceeding the 
value of the lease and good-will of The Gun public-house, and what 
he was bound to contribute in respect of the freehold estate devised to 
him; and that he had entered upon and retained the public-house, not by 
virtue of the bequest, but in part satisfaction of the moneys so advanced 
by him. The prayer was, that the sum, by which the personal estate was 
insufficient for the payment of the testator’s debts, might be raised rateably 
out of the different freeholds devised by his wiil. 
_ The defendants, by their answers, insisted, that the bequest of The Gun 
public-house and the stock in it, was subject to the condition that James 
Messenger was to satisfy the debts and legacies; that he had accepted the 
bequest: and that he had thereby taken upon himself the payment of the 
testator’s debts and legacies. 

On the 30th of June 1825, the cause was heard before the Vice-Chan- 
cellor; when his honour declared, that the plaintiff, accepting the bequest 
of the lease and goodwill of the public-house called The Gun, in Church 
Street, Croydon, with the stock of beer, wines, and spirituous liquors on 
the premises at the time of the testator’s death, was bound to pay the 
debts which the testator owed at his death; and it was ordered that it 

SS should be referred to the Master in rotation, to inquire and state to the 
“\__ court, whether the plaintiff did accept the bequest; and the Master was to 
be at liberty to state special circumstances. 
He plaintiff appealed. 
he principal question was, whether the words of the will merely 
created a trust, charging the debts of the testator on the specific bequest to 
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James Messenger, and making it incumbent on him to satisfy the debts, 
so far as the specifie bequest would extend; or, whether they imposed a 
condition which rendered it obligatory on the legatee, if he accepted the 
bequest, to satisfy the debts, however much they might exceed in value 
the worth of the subject of the gift. 

The attorney-General (Sir Charles Wetherell) and Mr Jacob, for the 
appellant. 

When the testator gives the public house and his stock in trade to his 
son James, and directs, that, in consideration of the bequest, he is to pay 
the testator’s debts, his meaning must have been to confer a benefit, and 
not merely“to impose a burthen upon the legatee. But, if the legatee is 
to be answerable for the debts beyond the amount of the value of the gift, 
ruin may be entailed upon him under the semblance of bounty. It is un- 
reasonable to impute to the testator an intention that James should pay 
the debts with his own money; the sole purpose was to make the debts a 
primary charge on the personal property specifically bequeathed to him. 

In fact, the debts of the testator amounted to about. 2500/., and the 
whole of the personal property did not exceed 500/. in value; it is absurd 
to suppose that any man would, in consideration of a part of 500/., make 
himself liable for 2500/., or that any father would wish to place a son in 
such a situation. 

Even if the words be supposed to create a condition, the condition is 
senseless and void, or, at least, inoperative: for he, on whom the condition 
is imposed, is the person who is to have the benefit of the breach of it. 
Smith v. Alterley, Freem. 136. In an Anonymous case, 2 Freem. 278, 


land was devised to’the heir-at-law, paying a sum of money to B.: and it. 


was held, ‘that paying did not make a condition, because no one could 
enter for the condition broken, but the devisee himself; but this would 
be a trust upon the land for raising the money.” If James Messenger did 
not comply with the condition, the specific bequest would fall into the 
residue; and being residuary legatee and executor, he would be entitled, 
in that character, to deal with the public-house and stock as his own, sub- 
ject only to the burden of debts. Of course, therefore, he would take the 


property in the more advantageous character of executor and residuary | 


legatee, instead of exposing himself to the indefinite liability annexed to 
the specific bequest. ik 

Mr Sugden and Mr Ching, for the defendants. The principle of the 
decision of the Vice-Chancellor was, that the lease of the public house, 
including the good will and the stock in trade, was given to James, in con- 
sideration of his paying the debtsof the testator, and that, if J ames accepted 
the bequest, he became bound to pay the debts. The question is simply 
a case of construction; and has no connexion with the technical doctrine of 
conditions as annexed to interests in land. James had, during four years, 
assisted the testator in his business; he knew what his debts were; he knew 


the value of the trade: and having taken the business, and renewed the | 


lease in hisown name, he must be considered as having undertaken the 


~ concomitant liability. If he did not mean to enter into possession aslegatee, 


~ 
& 


- 


but merely as executor, he ought at the time to have manifested that pur- 
pose by a suitable protest. 

Another question raised in the argument was, whether the trust or con- 
dition extended to the Woodside Farm devised to James Messenger, or 


was confined to the bequest of the public house and stock of liquors, 
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The Lorp Cuancettor.(@) The points raised in this cause depend 
entirely upon the terms of the will. The first question is, whether the 
qualification, annexed to the bequest to James Messenger, is a trust or 
condition; and, the second, whether it attaches upon the devise of the 
Woodside Farm as well as the Gun public-house, or upon the latter only. 
Now I am of opinion that the words ‘and my will is, that, in considera- 
tion of the above bequest to my son James Messenger, he shall pay, &c. 
all my just debts, &c.’’ annex a condition to the bequest, but that the con- 
dition is annexed to the bequest of the public-house and stock in trade 
only, and not to the devise of the farm at Woodside. The testator’s in- 
tention was, to give to his son, who had long been employed in his trade, 
the option of taking the business, provided he paid the debts. The tes- 
tator does not provide for the payment of his debts thereout, but he makes 
the payment of his debts the price at which his son was to purchase the 
public-house and good will: and I see nothing unreasonable in such a 
bequest. 

Another question made in this cause was, whether the legatee has ac- 
cepted the bequest, so as to be bound by the condition. If I were called 
upon to decide that question now, I confess I should hold that he has by 
his acts accepted this bequest and is bound by the condition. As he had 
resided many years with his father, and had managed his business for him, 
he must have had the best opportunity of knowing both the value of the 
premises and business, and the amount of his father’s debts: still he would 
be entitled to a reasonable time and opportunity to judge of the value of 
the property and the burden of the condition. But how does he deal with 
this property? Immediately after his father’s death he takes possession of 
it, carries on the trade for four years and upwards, sells and consumes the 
stock, and renews the lease as his own and in hisown name. Under such 
circumstances, if I were now called upon to decide the point, it would be 
difficult to say that he had not accepted the bequest. - If, however, it should 
turn out upon inquiry, as it has been alleged in argument, that the debts 
were five times more in amount than the value of the property, that would 
be acircumstance to be taken into consideration as evidence that it was 
not the legatee’s intention to accept the legacy burdened with so onerous 
a condition; and the Master will allow due weight to it, as a circumstance 
of evidence, in the inquiry before him. But at present I can only affirm 
the Vice-Chancellor’s judgment, so as to give both parties an opportunity 
of bringing all the facts of the case before the court. 


(a) The judgment is given ex relatione. 
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Jackson v. Bourne. 
4 Russell, 484, 


January 25, 1828.—A cause was heard at the Rolls, but before judg- 
ment was pronounced, accidental circumstances rendered the hearing in- 
effectual; the plaintiff then set it down before the Lord Chancellor, and 
obtained an order of which.the defendant had notice, assigning it a par- 
ticular position in the Lord Chancellor’s paper, but did not serve a new 
subpeena to hear judgment: when it was called on before the Lord Chan- 
cellor, the defendant made default, and the plaintiff took a decree nist: 
Held, that it was not necessary to servea new subpoena to hear judgment, 
and that the decree nisz was strictly regular. 


at ‘¢ 


Macdougal v. Purrier. 5 
4 Russell, 486. 


February 1, 1828.—LEAVE refused in a tithe suit, to file a supple- 
mental answer setting up a modus, after the cause had been set down for 
hearing. 


Foxcraft v. Wood. 
4 Russell, 487. 


February 12, 1828.—A business, which was the property of A., was carried on in the name of B., 
who was the agent of A. at a fixed salary; A. being under considerable liabilities in respect of 
that business, B. became bankrupt; A. was held to have a lien on the property of the concern to 
the extent of his liabilities; and the assignees of B. were restrained from interfering with the 
business or the property belonging to it, and from receiving moneys due to it. 


FENNELL had purchased a businessin Birmingham, which was carried 
on for his profit, and with his capital, in the name of Foxcraft, who was 
merely his agent at a fixed salary. Fennell having become bankrupt, 
Foxcraft filed his bill, stating that, by reason of the use of his name for 
the purposes of the trade, he was under heavy liabilities for the concern, 
which was solvent, notwithstanding the bankruptcy of Fennell, and pray- 
ing that the assignees and messenger under the commission might be re- 
spectively restrained from taking possession of or selling the business or 
concern, or the premises where it was carried on, or the stock in trade 
and effects thereof, and from collecting or receiving any moneys due or 
owing to the concern, or in any wise intermeddling or interfering there- 


with. 
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The Vice-Chancellor had granted the injunction. 

The defendants now moved before the Lord Chancellor to dissolve the 
injunction. ° a : 

Mr Pepys and Mr Coombe, for the motion. In support of the motion 
it was argued, that there was no precedent for restraining the assignees 
under a commission of bankrupt from taking possession of property which 
unquestionably belonged to the bankrupt. The whole of the business, 
carried on in the name of Foxcraft, was Fennell’s: the assignees were 
entitled to the possession of it; and the claim of Foxcraft would be the 
subject of account between him and the estate of the bankrupt. 

Mr Bickersteth, contra. On the other hand, it was said that the Vice- 
Chancellor had granted the injunction, on the principle that the property 
ought not to be taken out of the hands of the agent, till he was indemnified 
against his liabilities. In Drinkwater v. Goodwin, Cowp. 251, it was held 
that a factor, who became surety for his principal, had a lien on the price 
of the goods sold by him as such factor, to the amount of the sum for which 
he wassurety. Here Foxcraft, as between him and Fennell, was surety for 
the latter, so far as regarded the debts of this particular business; he had 
therefore a lien on the business, the stock employed in it, and the debts 
owing to it to the extent of the liabilities which he had incurred on account 
of it; and he had a right to have the proceeds of the property applied in the 
discharge of those liabilities. 

The Lorp CHancEeLtor was of opinion that the injunction had been 
granted properly, and refused the motion with costs. 


Ross v. Aglionby. 
4 Russell, 489. 


Feb. 23, 25, 1828.—In a suit by an impropriate rector for the tithes of 
jands, in respect of which there is no evidence that tithes have ever been 
paid to the rector, an issue will not be directed, if all the evidence, which 
can be supplied, is adduced in the cause, and the court is of opinion, that, 
upon that evidence, a jury would not be justified in finding in favour of 
the defence set up by the occupier of the lands. 


Capel v. Wood. 


4 Russell, 500. 


Feb. 21, 1825; Feb. 25, 1828.—A testator devised premises, which he held by lease under the 
dean and chapter of Westminster, to A. for life, subject to the payment of all fines and rents ag 
they became due yearly; and he directed that, after A.’s decease, the premises should be vested 
in two trustees, who were to manage the same to the best advantage, and were to pay all 
rents andsfines until B. should attain his age of twenty-one years, to whom the testator be- 
queathed all the remaining term and interest which he had in the lease : the lease was holden 
at a nominal rent, and contained no covenant to renew; but the custom of the dean and chap- 
ter was, to renew every seven years on receiving a reasonable fine; and, at the death of the 
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testator, about thirty years of the term was unexpired: Held, that A. was not bound to renew 
the lease at any time during her life. 


THE will of Henry Capel, dated the 9th of May 1802, contained the 
following bequest:— 

‘I give and bequeath unto Mary Wood, during her own natural life, 
all these two leasehold messuages and premises situate in Northumberland 
Street, which I hold under the Duke of Northumberland, to hold to her 
the said Mary Wood during her natural life, all my estate, remainder of 
the term, and all my interest therein, subject nevertheless to the payment 
of the several rents, and the performance of all and singular the covenants, 
clauses, and agreements which, on the lessee’s part and behalf, are to be 
paid, done, and performed. Item, I further give and bequeath to the 
aforesaid Mary Wood, likewise during her own natural life, all that mess- 
uage and premises situate in the Strand, which I hold under the dean and 
chapter of Westminster, to hold, during her own natural life only, all my 
estate, right, title and interest therein, subject nevertheless to the payment 
ofall fines and rents as they become due yearly and for every year, and 
likewise to the due performance of all and singular the covenants, clauses, 
and agreements which, on the lessee’s part and behalf, are to be paid, done, 
and performed. And I further will and direct, that as soon and immedi- 
ately on the decease of her the said Mary Wood, all the aforesaid lease- 
hold estates shall be vested in and unto John Girdler and William Tothill,’” 
(who were two of his executors) ‘their executors and administtators, in 
trust that they manage and do the best for the interests and improvements 
thereof as their judgment shall direct; that they receive all rents due or to 
become due thereon, out of which, nevertheless, they shall, during the 
time of their said trust, have care to pay all fines, rents due, and other de- 
mands, and be subject to all the covenants, clauses, and agreements, which, 
on the lessee’s part, are to be paid, done, and performed. And it is my 
will, the said trust do commence immediately on the decease of the said 
Mary Wood, and to be continued until my great nephew William Capel 
shall attain and complete his full age of twenty-one years, when the said 
trust shall cease, and then be conveyed or assigned over to him the afore- 
said William Capel, to whom and his heirs lawfully begotten, I do hereby 
will and bequeath the same, to have and to hold all the remaining term, 
right, title, and interest which I mow have in all the aforesaid leases in 
Northumberland Street and the Strand, with all accumulation (if any) 
thereon.” 

The testator died on the 12th of July 1802. The lease of the house 
held under the dean and chapter of Westminster was for forty years from 
Michaelmas 1792, at a yearly rent of 12s, The lease contained a cove- 
nant, ‘¢ that it should not be lawful for the executors, administrators, or 
assigns of the lessee, after his decease, cessation, grant, or dismission, to 
enter into the premises, or occupy the residue of the term, without a new _ 
grant thereof from the dean and chapter, or their successors, according to 
the custom used, and upon payment of the customary fees.”” There was 
no covenant for renewal. ; j 

Mary Wood having continued to enjoy this leasehold without having 
renewed the term, Capel Wood, who had now attained his full age, in 
August 1822, filed his bill against her, alleging, that, though it was not 
usual for the dean and chapter of Westminster to covenant for renewal in 
the leases granted by them, yet it was customary for them, upon the appli- 
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cation of the parties beneficially entitled, to renew the leases every seven 
years upon payment of fines calculated according to the portion of the term 
which had expired. ‘The prayer was, that she might be decreed to pro- 
cure from the dean and chapter a renewal of the lease, so as to make the 
unexpired term thereof as beneficial to the plaintiff, as if she had renewed 
it at the customary intervals, and that she might pay the fine which should 
be necessary for that purpose. ; 

Mary Wood died, and the suit was revived against her personal repre- 
sentatives. 

George G. Vincent, the chapter-clerk of the dean and chapter of West- 
minster, proved, that, with respect to houses demised for forty years, the 
custom of the dean and chapter is, at the end of the first fourteen years, 
or any subsequent time, to grant renewals, so as to make up the term of 
forty years; that these renewals are generally made upon the terms ex- 
pressed in the original lease, and in consideration of fines, which, though 
their amount depends entirely on the pleasure of the lessors, are moderate 
and reasonable; and that the dean and chapter never refuse to renew, when 
the terms they require are complied with. rahe’ 

Feb. 21, 1825._-Mr Heald and Mr Whitmarsh, for the plaintiff. The 
principle, on which cases of this kind are to be determined, is alluded to 
by the Lord Chancellor in White v. White, 9 Ves. 561. ‘* A person 
entitled for his own life is not bound to renew, except from the terms of 

the will or the nature and formation of the gift to him, you can imply an 
intention, that he should be obliged to renew.’? Mountford v. Cadogan, 
19 Ves. 635. Here both the grounds are found, either of which would 
be sufficient to create an obligation to renew. First, it never could have 
been the intention of the testator to permit the lease to expire. The custom 
of renewal was a privilege, which he could not mean to lose; and if there 
was no renewal, the probability was, that the remainder-man would take 
little or no benefit. The object of the testator was, to give to his legatees 
the utmost extent of interest that could be had under the dean and chap- 
ter. Therefore, the nature and formation of the gift show an intention 
that the lease should be renewed. 

Secondly, the words of the will manifest the same intention. The 
tenant for life is to hold the premises, subject to the payment of all fines 
and rents. The only payment, to which the lease was subject, was the 
yearly sum of 12s.; and there is nothing to answer to the word < fines,’? 
except the fines payable upon renewal. The word does not occur in the 
clause which relates to the lease holden under the Duke of Northumber- 
land: why should it have been introduced in reference to this lease? The 
testator expressly directs, that, after the death of the tenant for life, all his 
leaseholds shall vest in his trustees, and shall be assigned to the plaintiff 
when he attains twenty-one. This implies that, so far as the acts of persons 
taking benefits under, or acting in, the trusts of his will can preserve them, 
the leases shall not be permitted to expire: and they can be prevented 
from expiring, only by being renewed in the usual manner. As the 
trustees were to execute these trusts during the infancy of the plaintiff, the 
obligation on them to renew is expressed in more precise terms than that 
which attaches upon the tenant for life; but there would be little consistency 
in supposing that the testator meant that the trustees for the remainder-. 
a should, but that the preceding taker shauld not, be bound to renew 
the lease. 


Mr Shadwell and Mr Merivale, for one defendant. Mr Sugden and 
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Mr Bethell, for another defendant. The cases cited have no application; 
for in them a clear trust for renewal was raised, and the question was 
merely as to the mode in which the trust ought to be executed. Here it 
is denied, that there are any words in the will, which can raise 2 trust for 
renewal. It would be a violent straining of language to found such a 
construction upon the occurrence of the word “é fines,”? which was probably 
inserted to include any money payments, other than the yearly rent, which 
might become due—the fees, for instance, which were to be paid upon the 
transmission of the term, by the death or assignment of the lessee, to 
those who derived an interest from him. In no sense could the tenant 
for life be said to hold the lease subject to fines for renewal; for there was 
no obligation on him to renew, and he had no right to demand a renewal. 
Any renewal would have been a purchase, on such terms as might be 
mutually agreed upon, of a further interest from the ecclesiastical corpo- 
ration. The custom of renewing, which is alleged in the bill, is altogether 
different from that which the evidence proves to have existed. It may be 
true, that, if the trust, during the infancy of the plaintiff, had taken effect, 
the trustees would have been bound to renew; but what inference can be 
drawn from the circumstance of the testator’s having expressed with tole- 
rable clearness his intention that certain persons, while their interest 
lasted, should be bound to renew, except that, where no such intention is 
expressed, no such intention existed? 


Lord Girrorp, Masrmrr of the Rotts. There is nothing in this lease 
which renders it compulsory either on the lessee to take, or on the lessor 
to grant, arenewed term. But it is said that there is a habit of renewing 
on such terms as the dean and chapter think fit to impose; that they are 
accustomed to renew on the payment of certain fines; and that this lease 
is given to the tenant for life subject to the payment of all fines and rents, 
among which must be included the fines usually paid on renewals. ‘Thus, 
the question in substance is, whether, under the word ‘ fines,”’ there is 
to be imposed on the tenant for life a condition of renewing according to 
this habit. If she were bound so to renew, she ought to haye renewed 
within four years after the decease of the testator; and she might have 
been called upon to pay, in the shape of fines, sums greater than the benefit 
whichshe derived from the estate. More than an inference should appear 
on the face of the will to induce the court to impose such an obligation 
on the tenant for life. 

In a subsequent part of his will, the testator directs, ‘* that his trustees 
manage and do the best for the interests and improvements of his lease- 
hold estates; that they receive all rents due or to become due thereon, out 
of which they shall, during the time of their trust, have care to pay 
all fines, rents, dues, and demands.”? This trust is to continue, till 
William Capel shall have attained twenty-one; at which time the trus- 
tees are to assign to him all the testator’s remaining term and interest 
in the leaseholds. It may be, that, under this clause, the trustees would 
be bound to renew, though it is not perfectly clear that they would be 
under such an obligation. But the question is, does the word ‘é fine’’ 
impose a condition on the tenant for life under the alleged usage or cus- 


* tom? My opinion is, that it does not. 
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The bill was dismissed with costs. 
From this decree the plaintiff appealed. 
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Feb. 25, 1828.—-The argument was to the same effect as at the original 
hearing. 
ke Loin CHANCELLOR concurred in opinion with the late Master of 
the Rolls, and dismissed the appeal. 


Pratt v. Barker. 


4 Russell, 507. 


February 28, March 1, 1828.—The court refused to set aside a voluntary deed executed by an 
old and infirm man, in favour of a person who had attended him as a surgeon, and had been 
occasionally consulted by him respecting the management of his property, and received the 
dividends of some stock for him; it appearing that the nature and effect of the deed were fully 
explained to the grantor by his solicitor, before he executed it, and that he executed it of his 
own free will. 


THE bill was filed in May 1821, for the purpose of setting aside a 
voluntary deed and two powers of attorney which the plaintiff had executed 
in the preceding December, and under which a considerable sum of stock 
had been transferred to two of the defendants, upon trust, after his death, 
for the benefit of themselves and certain other persons. 

The facts of the case are stated ante, Vol. II. page 1. 

The Vice-Chancellor having dismissed the bill with costs, the plaintiff 
appealed. 

Mr Horne and Mr Wilbraham, for the appeal. Mr Sugden and Mr 
Spence, contra. 

The Lorp CuancELtor, in the course of the argument, expressed his 
opinion, that it was made out in evidence, that the execution of the deed 
and the transfer of the stock were the free and voluntary acts of Pratt; 
that he not only meant to do what he had done, but was acquainted with 
the nature and effect of what he did; and that there had been, in the affair, 
the intervention of a disinterested third person. 


Finally, his lordship affirmed the decree for the reasons stated in the 
judgment of the Vice-Chancellor. 


Hewes v. Hewes. 
4 Russell, 508. 
March 8, 1828.—AN attachment, sealed after an order for time has been 


obtained, but before it has been served on, or notified to, the plaintiff, is 
regular. : 
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~ Farquharson v. Pitcher. 
» A Russell, 510. 


March 8, 1828.—-WHERE a defendant dismisses a bill for want of 
prosecution, without having made a motion of which he had given notice, 
the plaintiff cannot afterwards obtain an order for the payment of the 
costs of that motion, as being a motion abandoned. 


Dew v. Clarke. 


4 Russell, 512. 


March 21, 24, 1828.—A., as administrator of a person deceased, has stocks, part of the assets, 
standing in his name; the letters of administration granted to A. are recalled, and administra- 
tion is granted to B., the sole next of kin of the deceased: Held, that A. is not, within the 
meaning of the 6 Geo. IV. c. 74, a trustee of the stocks, which, as administrator, had been 
transferred into his name. 


THOMAS CLARKE and Valentine Clarke were residuary legatees 
under an alleged will of Ely Stott; and, the executors named in it having 
renounced probate, they, as such residuary legatees, obtained letters of 
administration to him with his will annexed, and, as his personal repre- 
sentatives, procured large sums of stock, part of his assets, to be transfer- 
red into their names. Mrs Dew, the only child and sole next of kin of 
Ely Stott, instituted proceedings in the prerogative court, impeaching his 
sanity: and, on the 12th of April 1826, the judge of that court pronounced 
against the validity of the pretended will, recalled the letters of adminis- 
tration which had been granted to the Clarkes, declared Ely Stott to have 
died intestate, and decreed letters of administration to be granted to Mrs 
Dew. This judgment was affirmed by the court of delegates in February 
1828. ; 

Mrs Dew and her husband had also instituted a suit for the protection of 
the assets pending the litigation in the ecclesiastical court; and, on the 17th 
of July 1826, an order had been made, that Thomas Clarke and Valentine 
Clarke should transfer into the name of the Accountant-general to the 
credit of the cause certain sums of stock, which they, by their answer, 
admitted to be part of the assets of Ely Stott. That order they did not 
obey: Valentine Clarke went abroad, where he still remained; and Thomas 
Clarke was a prisoner in the Fleet, for the contempt. 

A petition was now presented by Mr and Mrs Dew, under the 6 Geo. 
IV. c. 74, praying that an officer of the Bank of England, or some other fit 
person, might be appointed to transfer to Mrs Dew the sums of stock men- 
tioned in the order of the 17th of July 1826. ; 

The only question was, whether Thomas Clarke and Valentine Clarke 
were trustees within the meaning of the act. 

Mr Sugden, Mr Knight and Mr Garratt, for the petition. These stocks 
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are standing in the names of Thomas and Valentine Clarke: they have re- 
fused to transfer them; and Valentine Clarke is out of the jurisdiction. The 
only question then is, are they trustees? ‘They admit that the stocks are 
part of the assets of Ely Stott; they held them originally as his adminis- 
trators; that title is now destroyed: and the proceedings in the ecclesias- 
tical courts have ascertained, that the only valid title is in Mrs Dew. 
These defendants are, therefore, bare trustees, and come within the ope- 
ration of the seventh section of the 6 Geo. IV. c. 74. The words of that 
section are general; and there is no reason why they should be restricted 
to trustees created in a particular manner: it is enough, if the trust be so 
clearly established, that no reasonable doubt can be entertained with re- 
spect to it. This trust cannot, with any propriety of speech, be called a 
constructive trust. It does not arise by any implication of law, but is the 
necessary result of the instruments, under which these stocks are held by 
one party and claimed by the other. The Clarkes hold these funds merely 
as administrators of Ely Stott; they, therefore, hold them expressly in 
trust for the persons who may be entitled to the possession of Ely Stott’s 
assets; by the recall of their letters of administration, they necessarily be- 
come mere trustees for Mrs Dew, who is now the sole personal represen- 
tative of Ely Stott. It is true that by.their answer they claim to retain 
the funds as their own; but their claim rests on a will which the compe- 
tent tribunal has declared to be a nullity. 

The Attorney-General (Sir Charles Wetherell) and Mr Roupell, contra. 

The act has always been considered to extend only to trustees holding 
upon trusts created by express declaration. In the present case, the 
alleged trust does not arise from any express declaration. In fact, the 
allegation of the plaintiffs is, not that the Clarkes hold by a legal title, 
which is clothed with a trust for them, but that they hold without any 
legal title, the sole legal title beingin Mrs Drew. The parties, therefore, 
do not stand in the relation of trustee and cestuis que trust. The case 
stated is, that, on the one side, there is possession without legal title, while, 
on the other, there is a title both legal and equitable, without possession; 
and the object of the application is—not to unite the legal and equitable in- 
terests—but to annex the possession to the legal title. 


The Lorp Cuancettor. Though there can be ne doubtas to the right 
of the petitioner to the fund, I cannot make any order upon this petition. 
Upon consideration, f am of opinion that the act must be confined to trusts 
created by express declaration. I am informed, that, in the bill, as it 
originally stood, there was a clause, which would have included construc- 


tive trusts, but Lord Redesdale objected to it strongly, and it was struck 
out. (See 1 Wm 4, c. 60.) 
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Jackson v. Rowe. 


4 Russell, 514, 


April 22, 24, 1828.—To a bill, stating a settlement, under which, after a life estate limited to 
A., the plaintiff was entitled to certain hereditaments, and praying the delivery of the title- 
deeds, the defendant put in a plea of purchase from A., for valuable consideration, without 
notice. averring that A. pretended to be seised in fee, and was in possession, but not averring 


that he had any title prior to and independent of the settlement. Que@re, Whether sucha plea 
is a good defence to the bill. 


A plea of purchase for valuable consideration without notice, must aver, that the vendor pre- 
tended to be seised, not merely before, but at the respective times of the execution of the 
conveyance, and of the payment of the consideration. 

Semble, ‘Leave will not be given to amend a plea, unless the court is satisfied that the defect, 
which the amendment is intended to remedy, arose from an accidental slip. 


THIS was an amended bill, filed by Mr and Mrs Jackson against John 
Paul Rowe. It stated, that, by indentures of lease and release, dated the 
2ist and 22d of September 1789, made and executed between and by 
Richard Pope and Deborah his wife of the one part, and Treacher and 
Taylor of the other part, and by virtue of a fine duly Jevied, certain here- 
ditaments in Middlesex were limited to Richard Pope for life: remainder 
to his wife Deborah for life; remainder to the use of such one or more of 
the children of the marriage as Richard and Deborah, or the survivor, 
should appoint; that, by an indenture, dated in July 1799, made and exe- 
cuted by and between Mrs Pope, described asthe widow of Richard Pope, 
of the one part, and her daughter the plaintiff, Mrs Jackson, by her then 
name of Deborah Pope, of the other part, reciting that Richard Pope was 
dead without having exercised the power of appointment jointly vested in 
him and his wife, Mrs Pope, in pursuance of her power, appointed the 
premises to her daughter Deborah; that this deed was duly registered; that 
Mrs Pope intermarried with John Rowe in November 1801; that Rowe 
died in October 1816, having appointed John Paul Rowe, who was his heir 
at law, his executor; that the title-deeds of the premises were in Rowe’s 
possession at the time of his decease, and that John Paul Rowe, as heir at 


Jaw and devisee of his father, had obtained possession of these deeds, and, 


ever since his father’s decease, had received the rents of the property; and 
that the plaintiff’s mother died in 1824, having appointed the plaintiff 
Deborah her sole executrix. The bill further stated, that the defendant pre- 
tended, that the plaintiff’s mother, at and before the time of her marriage 
with John Rowe, alleged, that she was seised in fee in possession of the 
tenements in question—that, in consideration of the marriage, it was 
agreed between her and him, that she should convey the fee-simple in 
possession of those tenements to him, Rowe, his heirs and assigns—that 
this agreement was carried into effect, by indentures of lease and release, 
dated the 18th and 19th of November 1801, being the settlement made 
upon the marriage of the parties; and that the defendant insisted that his 
said father was a bona fide purchaser of the premises for a good and valu- 
able consideration, and had-no notice of the indenture of the 22d of Sep- 
tember 1789, or of the deed of appointment of the 11th of July 1799. 
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the time of the marriage, John Rowe had due notice, or knew, or 
believed, or suspected, or had reason to know, believe, or suspect, aa 
the plaintiff’s mother had executed the indenture of the 22d of Deniers er 
1789, and the deed of appointment of the llth of July 1799, and, 
therefore, that she had ceased to have any interest whatever in the said 
estate and’ premises:’’ and some circumstances were stated as evidence of 
such notice. The prayer was, that the defendant might account for the 
rents which had been received by his father or himself; and that he might 
be decreed to deliver up the title-deeds to the plaintiff. ; 

The defendant demurred to so much of the bill as prayed relief or 
discovery with respect to the rents received in the lifetime of the mother: 
to the residue of the bill he put in a plea and an answer. 

The plea was in the following form:—* And as to so much of the prayer 
of the said bill as extends to an account and payment of the rents, issues, 
and profits of the messuages, tenements, and premises in the bill mentioned 
which have been received by or on behalf of the defendant since the decease 
of Deborah Rowe, in the bill named, and as prays that the defendant may 
be ordered to deliver over to the plaintiffs, or asthey shall direct or appoint, 
all deeds, papers, and writings in his possession, custody, or power, 
belonging, or in any manner relating, to the said messuages or tenements 
and premises, and that he may be restrained, by the order and injunction 
of this honourable court, from further receiving any of the rents, issues, 
and profits of the said messuages, tenements, and premises, and that, if 
necessary, some proper person may be appointed to receive the same; and 
for general relief; and as to all the discovery sought_by the said bill, 
except such parts thereof as are before demurred to, and except as to so 
much of the said bill as seeks that the defendant may discover and set forth, 
whether, at some, and what time before the marriage of John Rowe with 
the plaintiff Deborah’s late mother, he, the said John Rowe, had not some 
and what notice, and whether he did not know, believe, or suspect, or 
had not some and what reason to know, believe, or suspect that the plain- 
tiff’s late mother had executed the indenture of the 22d of September 
1789, and the deed of appointment of the 11th of July 1799, or some, and 
which of such deeds, or some other, and what deed or instrament in writing, 
in some and what manner affecting, or intending or intended to affect or 
relate to the estate and premises in the bill mentioned, or some and what 
part thereof; and whether the said John Rowe had not, at some, and what. 
{ime in his possession, custody, or power, the said indenture of the 22d of 
September 1789, and deed of appointment of the 11th of July 1799, or 
one and which of them, so far as such last-mentioned interrogatory extends 
to the time antecedent to the marriage of the said John Rowe and Deborah 
his late wife—this defendant doth plead thereunto, and for plea saith, that 
he hath been informed and believes, that Deborah Rowe deceased, formerly 
Deborah Pope, widow, defore the respective times of the execution of the 
indentures of lease and release, and the marriage with John Rowe herein- 
after mentioned, alleged and pretended, that she was seised, in fee-simple 
in possession, of the messuages and tenements hereinafter mentioned, 
and that she was, at the respective times aforesaid, in the quiet possession 
or the receipt of the rents and profits of the same messuages and heredita- 
ments; that, in the month of November 1801, a marriage was agreed upon 
between the said Deborah Rowe, then Deborah Pope, and the defendants 
late father, John Rowe, and that, in consideration thereof, Deborah Rowe, 
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then Deborah Pope, agreed to convey the fee-simple in possession of the 
said messuages and hereditaments to John Rowe, his heirs and assigns, in 
manner hereinafter mentioned; and that thereupon certain indentures of 
lease and release, dated the 18th and 19th of November 1801, were duly 
executed by the said Deborah Rowe, then Deborah Pope, and John Rowe.’? 
The plea next set forth the purport of the release, by which, after reciting 
that Deborah Pope was, by virtue of the last will of Mary Franklin, dated 
the 19th of September 1785, seised of or entitled to the messuages in ques- 
tion in fee-simple, they were conveyed to John Rowe in fee. The plea 
then averred that the marriage was duly solemnized; that, at or before the 
respective times of the execution of the indentures of lease and release of 
the 18th and 19th days of November 1801, and of the solemnization of 
the marriage, John Rowe had no notice whatever of any estate, right or 
title in the plaintiff Deborah Jackson, which in any wise affected the said 
messuages and hereditaments, or any part thereof; and that before the 
marriage he had not any notice whatsoever, and that he did not know, 
believe, or suspect, and liad not any reason to know, believe, or suspect, 
that the plaintiff’s late mother had executed the indenture of the 22d of 
September 1789, and the deed of appointment of the 11th of July 1799, 
or either of such deeds, or any other deed or instrument in any manner 
affecting the premises in question, or any part thereof, except the deeds of 
the 18th and 19th of November 1801. The defendant’s title, as devisee 
under his father’s will, was next shown; and the plea concluded by insisting 
that John Rowe was a dona fide purchaser of the hereditaments for a gpod 
and valuable consideration, and without notice. 

The plea was supported by an answer. 

On the Ist of February 1826, the Vice-Chancellor overruled the plea. 

The defendant appealed. 

March 22, 1828.—Mr Sugden and Mr Walker, in support of the plea. 
In Walwyn v. Lee, 9 Ves. 24, the averments of the plea were merely 
that the plaintiff’s father, alleging himself to be seised in fee, and being in 
actual possession of the premises, conveyed them to the defendant, who 
had no notice of the act of parliament under which the plaintiff claimed: 
and that plea was sustained.(@) Lord Eldon in his judgment mentions 
only two propositions as necessary to a plea of purchase for valuable con- 
sideration without notice, 9 Ves. 32, viz., that the vendor was the owner 
or the pretended owner, and that he was in possession. In Story v. 
Windsor, 2 Atk. 630, Lord Hardwicke said, ‘* Where you plead a pur- 
chase for a valuable consideration without notice of the plaintiff’s title, it 
is sufficient to aver, that the person, who conveyed, was seised, or pre- 
tended to be seised, at the time that he executed the purchase-deeds.’” 


(a) In the course of the argument before the Vice-Chancellor, his honour distinguished the 
present case from Walwyn»v, Lee. ‘In Walwyn v. Lee,” observed his honour, ** it was appa- 
rent, on the face of the bill, that the father was tenant in fee before the execution of the settle- 
ment under which the plaintiff became tenant in tail: and, therefore, there was no occasion to: 
introduce into the plea an averment to that effect. Lord Eldon, in his judgment, observes,. 
9 Ves. 31, that ‘the father was in possession of documents which would prove him to be tenant 
in fee, if he dropped the settlement, and withheld the act of parliament;’ so that it is clear that 
the pleadings in that cause showed a title originally in the father, adverse to the settlement 
under which the plaintiff claimed. But here the bill does not set forth any title, originally in 
the mother, adverse to the title created by the settlement; and, therefore, if such prior title ex- 
isted, it ought to have been pleaded.””—MS. note. : 
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The rule is expressed by Lord Redesdale(a) in these words: ‘¢ Such a plea 
must aver, that the person, who conveyed or mortgaged to the defendant, 
was scised in fee, or pretended to be seised, and was in possession, if the 
conveyance purported an immediate transfer of the possession, at the time 
when he executed the purchase or mortgage deed.”’ It is true, that in 
Hughes v. Garth, 2 Eden, 168, Ambler, 421, a plea of purchase for valu- 
able consideration was overruled, because it did not state how the person, 
from whom the title was deduced, became entitled; but that decision pro- 
ceeded on the ground, that the vendor was not in possession, and that he 
pretended to be seised of, and to convey, areversion only. The principle 
of the decision of the court below was, that a defendant, who seeks to 
protect himself on the ground of his being a purchaser for valuable consid- 
eration without notice, must set forth in his plea some instrument under 
which the fee simple was vested in the person who sold: and for such a 
rule there is no authority. «It must be intended,” said the Vice-Chan- 
cellor, ‘¢upon these pleadings that the title of the plaintiff's mother to the 
estate in question depended wholly on thissettlement.’’ On the contrary, 
the fair result to be deduced from the pleadings is, that the estate was ori- 
ginally the property of the mother. The conveyance of 1801 recites, 
that the fee became vested in her under the will of Mary Franklin: and 
the voluntary settlement, under which the plaintiff claims, was confirmed 
by a fine, which, considering the nature of the limitations, would have 
been unnecessary, if the fee had been in the husband. Besides, the bill 
itsalf charges that the mother had executed the settlement of 1789 and the 
appointment of 1799, and, therefore, had ceased to have any interest in 
the premises; the fair inference from which is, that the interest of the 
mother was not created by either of those instruments, but was anterior 
to them both. She was in possession: Rowe was not bound to inquire 
into her title, for he had no notice of any circumstance to put him on in- 
quiry; and even if he had inquired, the fee, which she had before the 
execution of the deeds of 1789, would have given her an apparent right 
to convey. 

Mr Rose and Mr Tennant, against the plea. It is impossible to find in 
these pleadings any averment that the mother had, or pretended to have, 
the fee of the property before the execution of the settlement of 1789: and 
it is contrary to every rule of pleading, to substitute for distinct ayerments 
such inferences and conjectures as the defendant has called in to his aid. 
The simple question, therefore, is, whether a purchaser is to be protected 
against the rightful title, provided only he can say, “The vendor was in 
possession and pretended to be seised of the fee; I asked for no title-deeds; 
I made no inquiry as to title; but I paid my purchase-money and got the 
title-deeds, and entered into possession.” If such a doctrine be held to 
be law, a person in wrongful possession, without any title or colour of 
title, has only to sell to a stranger who buys without inquiry; and the 
rights of the true owner, so far as the interposition of a court of equity is 
concerned, are destroyed. The plea of purchase for valuable consideration 
without notice is applicable only where the vendor was in possession un- 
der an apparent title, and the purchaser seeks to protect himself against a 

Subsequent title which was suppressed or overlooked. It is to that state 


of circumstances, that the dicta on this subject, which are to be found in 
the books, have reference. 


(a) Lord Redesdale on Pleading, 275. 
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Besides, the plea is, in other respects, defective in its frame. First, the 

allegation ought to have been, that the mother, before and at the respec- 
tive times of her marriage with Rowe, and theexecution of the indentures 
of November 1801, pretended to be seised in fee. ‘The plea is only, that 
before these times, she pretended to be so seised: so that if she had, at 
any one time before 1800, represented herself to be seised in fee, and had 
never made any such representation at any other time, the plea would be 
strictly true. Secondly, there is no allegation that the husband, Rowe, 
believed, or that the defendant believes that he believed, that she was 
seised in fee. Carter v. Pritchard, cited in Sugden’s Vend. and Purch. 
737, sixth edit. 
_ Mr Sugden, in reply. Neither in any of the treatises on pleadings, nor 
in those cases in which the subject of pleas of purchase for valuable consid- 
eration has been most elaborately discussed, is it suggested that such a 
plea ought to contain an averment, that the defendant believed that the 
vendor was seised in fee. If such an averment be necessary in any case, 
it can only be where the purchaser himself is the defendant. In the mouth 
of a third party claiming through him, it would be nugatory.: 

As to the other objections, the fair construction of the plea is, that the 
mother, before and at the time of her marriage with Rowe, pretended to 
be seised: The execution of the deeds of November 1801 constitutes of 
itself a representation by her that she was then seised. The defendant 
and the plaintiff both claim under her; the latter under a conveyance made 
for valuable consideration, the former, under a voluntary settlement: her 
seisin, or claim of seisin, therefore, is not a point in issue between the 
parties; and the averments with respect to it might, in a case like this, be 
disregarded altogether. 


The Lorp Cuancettor. It is stated in the authorities, that the party 
relying upon a plea of purchase for valuable consideration without notice 
must aver that the vendor was seised, or pretended to be seised, and 
was in possession, at the time when he executed the conveyance. In 
this plea I find no such averments, nor any thing equivalent to them. 
The averment is, ‘‘that Deborah Pope, before (not before and at) the 
respective times of the execution of the indenture, and of her marriage 
with Rowe, alleged that she was seised.”? In the case from Atkyns (2 | 
Atk. 630), it is stated expressly that the averment must be, that the person 
who conveyed was seised, or pretended to be seised, at the time when he 
executed the deeds. 

It was argued, that it was not necessary that the usual form of aver- 
ment should be followed in this case, because the plaintiff and defend- 
ant claimed under the same person, the vendor. But no authority 
was cited in favour of such a distinction; and on principle it cannot be 


maintained. A plea of this kind must show, that, if the vendor had 


not a good title, the party purchasing was imposed on at the time of the 


purchase. ay 
On this single ground, and without entering into the consideration of the 


question decided by the Vice-Chancellor, I am of opinion that the plea 


'; must be overruled. 


An application was made for leave to amend the plea and the petition of 

appeal. It was stated, that, in the plea to the original bill, the averment 

was, that Deborah Pope, before and at the times of the execution of the 
Vou, IIJ.—4 X 


. 


778 CONDENSED ENGLISH & 


[Jackson v. Rowe.] 


indentures of November 1801, and of her marriage with Rowe, pretended 
that she was seised; and that the omission of the words ‘‘and at”? was a 
mere slip. 

June 7.—The Lorp Cuancetor gave leave to amend the plea and 
petition of appeal! in this respect; adding, that, if the plaintiff required an 
affidavit that the omission had been merely accidental, and had not been 
the result of any instructions given by the defendant or his solicitor, such 
an affidavit must be made. 

An affidavit to that effect was accordingly made by the defendant and 
his solicitor; and the defendant further swore, that he believed that Debo- 
rah Pope, before and at the time of the conveyance to Rowe, and of her 
marriage, pretended to be seised in fee. naa), 

Before the order giving leave to amend was drawn up, an application 
was made with a view to enlarge the terms of the order, so as to enable 
the defendant to introduce into the plea an averment of his belief conform- 
able to the statement contained in the affidavit. 


July 6, 1829.—The Lorp Cuancettor. The rule of the court, with 
respect to the amendment of pleas, is stated by Lord Eldon in Wood v. 
Strickland, 2 Ves. and Bea. 157. ‘*In Newman v. Walker,” says he, 
<¢Lord Thurlow thus states the rule; which is also given by Mr Wyattin 
his edition of the Practical Register. ‘With respect to any amendment of 
the plea, though certainly there have been cases in which the court has 
permitted pleas to be amended, where there has been an evident slip or 
mistake, and the material ground of defence seems to be sufficient, yet the 
court always expects to be told precisely what the amendment is to be, and 
how the slip happened, before they allow the amendment to take place.’ 
Lord Thurlow repeats the same opinion afterwards in The Nabob of Arcot 
v. The East India Company, 3 Bro. C. C. 292, 300—310, 1 Ves. Jun. 
371.’? Inthe same case of Wood v. Strickland, Lord Eldon said, «I shall 
not preclude the defendant from making a motion explaining how the slip 
happened, and stating distinctly the intended amendments.’”? On these 
grounds I considered myself warranted in permitting an amendment of the 
plea, so that the averment should be, that the lady pretended, at the time 
of the execution of the conveyance to Rowe, and of her marriage with him, 
that she was seised: for the nature of the amendment was specified, and it 
was stated how the slip arose, and that statement was verified by the affida- 
vit of the defendant and his solicitor. But I donot think I should be jus- 
tified in permitting any further amendment. 


~ 
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Pycroft v. Gregory. 


4 Russell, 526. 


February 22, 1827; March 24, 1828; July 7, 1829.—An unmarried woman, upwards of eighty 
years of age, devised lands to trustees and their heirs, upon trust for her kinsman, W. S., dur- 
ing his life, and, after his decease, for his children then living, in fee; and in case W. S. should 
die without leaving any such child, then upon trust to convey the lands to the next of kin of 
her late father and mother, J. H. and T. H., both deceased, his or her heirs and assigns, and 
if more than one, in equal shares and proportions. J. H. and T. H. were not related to. each 
other, and, at the date of the will, they had no children, or descendants of children, except the 
testatrix herself; so that, at her death, there was no person who was of kin both to her father 
and to her mother: Held, that no person could take, under the ultimate devise over, unless he 
was next of kin both to the father and to the mother, and, there being no such person, that the 
property devolved to the testatrix’s heir. 


MARTHA HARDRESS, by her will, dated the 28th of July 1792, 
devised gavelkind lands in Kent unto John Gregory and Richard Cole- 
man, their heirs and assigns, upon trust for her kinsman William Sammon 
during his life; and from and after his decease, upon trust to assure and 
convey the same to the use of all and every the child and children of Wil- 
liam Sammon, who should be then living, and the issue of such of them 
as should be then dead, and the heirs and assigns of such children and issue 
respectively. ‘ And in case,’’ continued the testatrix, ‘¢ the said William 
Sammon shall depart this life without leaving any such child or children 
as aforesaid, then upon trust, and it is my will, that the said John Gregory 
and Richard Coleman, their heirs or assigns, shall and do, as soon as may 
be after the decease of the said William Sammon without leaving any such 
issue as aforesaid, convey and assure the said messuage and tenement, lands 
and hereditaments to the next of kin of my late father and mother, John 
Hardress, Esq. and Tomlinson Hardress his wife, both deceased, his or her 
heirs or assigns for ever, and if more than one, in equal shares and propor- 
tions, and to take as tenants in common, and not as joint tenants, and to 
their several and respective heirs and assigns for ever.” 

The testatrix was upwards of eighty years of age at the date of her will, 
and died on the 3d of August 1793. She had never been married. Wil- 
liam Sammon, the tenant for life, was her heir at law, and heir by the cus- 
tom of gavelkind. He died on the 3d of October 1813, without ever 
having had any child. He had been declared bankrupt in 1803. 

The father and mother of the testatrix were not related to each other. 
They had had nine children, all of whom, except the testatrix, were dead 
without issue at the date of the will. There was not, at the date of the 
will, or subsequently, any person, other than the testatrix, who was next 
of kin both to John Hardress and to Ann his wife, (whose maiden name 
bad been Ann Tomlinson, and who was called in the will Tomlinson 
Hardress) and, consequently, after the testatrix’s death, there was no 
person who was of kin to both. ae 

There was not, at the date of the will, any next of kin of Jobn Hardress 


” or of his wife, other than the testatrix: but if she had been dead, William 


Sammon would then have been, and upon her death he became, the sole next 


i 


780 CONDENSED ENGLISH 


[Pycroft ». Gregory.] 


of kin of John Hardress: and, on the death of William Sammon, there was 
no person who was of kin to John Hardress. bain 

At the date of the will, Charles Spence, Mary Spence his wife, Sarah 
Pycroft, and Henrietta Ford, would have been the next of kin of Ann 
Hardress, had the testatrix been dead; and, upon her decease, they became 
the next of kin of Ann Hardress. Charles Spence, Mary Spence, and 
Sarah Pycroft died in the Jifetime of William Sammon; and thus, at Wil- 
liam Sammon’s death, Henrietta Ford was the sole next of kin of Ann 
Hardress then living. k 

At the original hearing inquiries were directed; and the Master, having 
prosecuted these inquiries, made a report, by which the facts above men- 
tioned were ascertained. : 

At the hearing on further directions, the question was, who, in the 
events which happened, became entitled, on William Sammon’s death, 
to the lands which were the subject of the devise? 

The plaintiffs, as representing the interest of Sarah Pycroft, one of the 
individuals who, at the testatrix’s death, were the next of kin to her mother, 
but who died in the lifetime of William Sammon, insisted, that, upon the 
death of the testatrix, the estate, subject to the life interest of William 
Sammon and the contingent limitations to his children and their issue, 
vested in him, as the sole next of kin of the father, and in Charles Spence, 
Mary Spence, Sarah Pycroft, and Henrietta Ford as the next of kin of 
the mother; each of these persons taking one-fifth part of the estate. 

The defendant, Henrietta Ford, concurred with the plaintiffs in con- 
tending that the devise was meant to comprehend all persons who were 
next of kin either to the father or to the mother; but she submitted, that 
only the next of kin living at the death of the tenant for life, and not all 
who were next of kin at the death of the testatrix, were to take, and, there- 
fore, that she alone was entitled to the lands. 

The assignee of William Sammon contended, that no person could 
claim under this devise, who was not next of kin both to the father and to 
the mother; and, there being no person to answer that description, that 
the fee, subject to the prior estates, vested in William Sammon as the tes- 
tatrix’s heir at law and heir by the custom of gavelkind. 

The case was argued at the Rolls before Sir J. S. Copley; but judgment 
was not pronounced till after he was appointed Lord Chancellor. 


The Lorp Cuancetior. Martha Hardress devised certain real estates 
to William Sammon for life, and, after his decease, to such of his chil- 
dren as should be then living, and the issue of such of them as should be 
then dead; and the will went on to direct, that, in default of any children, 
‘<the trustees were to convey the said property to the next of kin of my 
late father and mother John Hardress Esq. and Tomlinson Hardress his 
wife, both deceased, his or her heirs or assigns for ever, and if more than 
one, then in equal shares and proportions, and to take as tenants in com- 
mon and not as joint tenants, and to their several and respective heirs and 
assigns for ever.” 

It was contended, that these terms were equivocal, and two interpreta- 
tions were suggested. On the one side it was contended, that the next of 
kin meant the persons who were next of kin of both the father and the 
mother of the testatrix: on the other side it was contended, that the next of 
kin of her late father and mother meant the next of kin of the father of 
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the testatrix, and also the next of kin of her mother, and that both classes 
of next of kin were to take. For the purpose of supporting the latter 
construction, reference was made to the Master’s report, in which it was 
found, that, at the date of the will, and at the time of the death of the tes- 
tatrix, there was no person, except herself, to answer the description of 
the next of kin both of her father and of her mother: but there was nothing 
to show that she was apprised of this circumstance. 

The terms of the will are these: —< To the next of kin of my late father 
and mother, both deceased, his or her heirs or assigns for ever.’? The 
phrase ‘his or her heirs and assigns for ever,’? shows that the testatrix 
contemplated that the next of kin might be one individual; for these are 
words applicable to one individual; and they are consistent with the con- 
struction, that the persons, who were to take, were to be the next of kin 
of both the father and mother, that is, descendants of the father and the 
mother (for the father and mother were not related to each other); but they 
are quite inconsistent with the supposition that the testatrix meant the 
next of the father and also the next of kin of the mother, the father and 

_ the mother not being at all related to each other. 

It doesnot rest here. The testatrix goes on and provides for the other 
~ alternative—“ and if more than one, in equal shares and proportions, and 
to take as tenants in common and not as joint tenants.”? So that she sup- 
posed that the next of kin of her father and mother might be either one 
person or more persons than one; and she has provided for both contin- 
gencies. It is therefore clear, as it appears to me, that she meant by the 
description of “‘the next of kin of my late father and mother,”’ the next 
of kin of both her father and mother, that is, the descendants of the father 
and mother. 

So strongly was this felt in the course of the argument, that it was con- 
tended, that the words ‘‘if more than one, then in equal shares and pro- 
portions,”? were words without meaning, which had been inserted by 
mistake, and ought to be rejected. The court certainly cannot reject 
words of that description. We must give a meaning to all the words of 
the will, unless it becomes necessary to reject any particular expressions 
as inconsistent with the whole of the will. But these expressions, far 
from being, as it is argued, inconsistent with the whole of the clause, are 
quite consistent with the previous words—“ to the next of kin of my late 
father and mother, both deceased, his or her heirs or assigns for ever.”’ 

I am of opinion, therefore, on the construction of this clause, that the 
testatrix meant to give the property to the descendants of her father and 
mother; and as there is no individual coming within that description, it 
follows, that the heir at law, or his assignees, who stand in his place, are 
entitled to have the lands conveyed to them. 


July 7, 1829.—A petition of re-hearing was presented. 
The Solicitor-General (Sir E. B. Sugden) and Mr Raley for the 
plaintiffs. ; 
Mr Horne, Mr Pepys, and Mr Lee, for defendants in the same interest 
with the plaintiffs. 
Mr Boteler and Mr Tinney, for Mrs Ford, who, as against the heir-at- 
jaw, had the same interest with the plaintiffs. ; ‘i 
The rule of law, it was argued, is, that, In construing a will, extrinsic 
- circumstances may and often must be taken into consideration, in order to 
ascertain the true meaning of the testator. In Lowe v. Lord Hunting- 
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tower,(a) that point was much considered; and the court of king’s bench 
held, that extrinsic circumstances relative to the ages of the devisees, and 
their condition as to being single or married, were admissible in evidence 
for the purpose of aiding the construction of an obscure will. In Jones». 


(a) Lowe v. Lord Huntingtower. 


Collateral circumstances, relating to the ages of the several devisees, and to their being married 
or unmarried, admissible in evidence, for the purpose of ascertaining the true construction of 
a will. 


Richard Lowe, by his last will, bearing date the 5th day of February 1781, devised his real 
estates, in the counties of Derby, Bedford, Lincoln, Wilts, and Middlesex, to Edward Miller 
Munday, Robert Williams, and Kempe Brydges, for the uses therein after mentioned, and ap- 
pointed them executors. He next directed the surplus of his personal estate, after payment of 
his debts and legacies to be laid out in the purchase of Jands in particular parishes. Then, after 
giving his daughter Charlotte a portion of 10,000/., on condition that she married as therein men- 
tioned, he continued thus—* But in case she should marry with her own consent any one of my 
three kinsmen William Thomas or John Drury her choice beginning with the eldest then Thomas 
and then John my will is that if any one of them takes place I will that which ever of them 
she chooses I give him all the Danby and Locke estates on taking the name of Lowe and settling 
one annuity or rent charge of 1000/. a year during her life And in case the aforesaid circum- 
stance should not take place with my daughter Charlotte I then will that it may be offered to 
my daughter Ann Layton otherwise Lowe in every particular and charge the aforesaid estates in 
Bedfordshire Lincoln and Wilts with the aforesaid 10,000/. on the special conditions aforesaid to 
either of them that shall not marry as aforesaid And should neither of the above marriages take 
place I will that one or any one of the sons of my executor Edward Miller Mundy and a liking 
should take place that on their taking the name of Lowe and making the same settlement the es- 
tates shall be theirs and their heirs male forever. -And whereas the above estates are at present 
charged with an annuity of 1000J. during the life of my brother’s widow Mrs Sydney Lowe I will 
that the income of the remainder of my fortune shall be the property of the person who marries 
either of my aforesaid daughters and his heirs for ever taking the name of Lowe and that the 
intail be continued on all my fortune not to be disposed of or mortgaged but for the sole use of 
the income only to the name of Lowe for ever And should it so happen that neither of my 
aforesaid daughters should marry in the manner I have mentioned or to some worthy good man 
of an estate in fee of not less than 5001. in land or real property unincumbered of 10,0001. I will 
that my said daughters have 10,000. each to be paid by my executors at such time as they or 
any two of them think proper and then I give all my estates both landed and personal to my 
kinsman William Drury and his heirs male for ever on his and his heirs taking the name of Lowe 
irrevocably.” 

After the date of the will, the daughter Charlotte married William Heath, and received a mar- 
riage portion. Her father subsequently made a codicil, dated the 25th of May 1785, by which, 
after revoking the appointment of Robert Williams and Kempe Brydges to be trustees and execu- 
tors, he “devised and bequeathed unto Edward Miller Mundy John Radford and Evan Lewis and 
their heirs all his real and personal estates in the counties of Derby Bedford Lincoln Wilts and 
Middlesex to hold to them and their heirs to the use of such person and upon such events and 
under such conditions and subject to such charges as are mentioned and declared in and by his 
said last will and testament.” He then proceeded to revoke all the devisees and bequests con- 
tained in his will, for the benefit of his daughter Charlotte, and declared void all claim and right 
which her husband William Heath might have under it. « And,” continued he, “in case a 
cali oUSahcy aid wll nag ies ae ee 
either of those gentlemen whom she may so e adele ats babar ac 
name of Lowe only J give all a real meee a ol Sach ea eaate ee 
penses and legacies and also ee t Fe eae et uP Bane lene eer 
Pape ann Tee ae ue ct to a rent-charge of 1000/7. per annum to my said 

yton for her life and independent of her husband unto 
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Morgan, Appendix to Fearne’s Contingent Remainders, Butler’s ed.; Dri- 
ver v. Frank, 3 M. and S. 29; Cholmondeley ». Clinton, 2 Mer. 81, and2 
‘Jac. and W. 106; Wilkinson v. Adam, 1 Ves. and B. 422; Hampshire v. 
Pierce, 2 Ves. Sen. 217; circumstances, extrinsic to a written instrument, 
such of those gentlemen whom she may so marry and his heirs And in case my said daughter 
Ann Lowe otherwise Layton shall not choose to marry either of those gentlemen who J 
have mentioned in my will for that purpose or if she does marry one of them and he should re- 
fuse to accept take and use the name of Lowe then and in such case I do hereby revoke all de- 
vises and bequests contained in my said will and this my codicil to my said daughter Ann Lowe 
otherwise Layton and in lieu thereof I give and devise unto her 10,000/. to be paid to her at her 
age of twenty-one years or day of marriage which should first happen and in the meantime and 
until the said 10,0001. shall become payable I direct my executors to pay unto my said daughter 
Ann Lowe otherwise Layton 31. per cent per annum for the same and I hereby charge my real 
and personal estates with the payment of the said 10,0001. and the interest thereof as aforesaid 
And in all respects subject and conformable to this my codicil I do confirm my last will and tes- 
tament.” 

Richard Lowe died shortly after the date of the codicil. The-daughter Ann attained her age 
in 1788; and in 1789 she married Mr Fane, who had not an estate in fee of not less than 5001, in 
land or real property unincumbered of 10,0007. Mrs Fane’s legacy of 10,000/. was paid out of 
the personal assets of her father; and the plaintiff William Drury assumed the name of Lowe, en- 
tered into possession of the real estates of the testator, and suffered a recovery to the use of him- 
self in fee. 

He afterwards contracted to sell a part of the estate to Lord Huntingtower, and filed his bill 
against him for specific performance. 

The question in the cause was, whether the vendor had an indefeasible estate in fee simple; and 
that depended on the question, whether the daughter Ann, in the event of the death of her hus- 
band Mr Fane, and of her marrying one of the persons specified in the will, might not become 
entitled to the property. . 

William and Charlotte Heath, Thomas and Ann Fane, William, Thomas and John Drury, and 
several of the sons of Edward Miller Mundy were still living. 

The Vice-Chancellor directed a case for the opinion of the court of king’s bench. That case 
stated the material parts of the will and codicil of the testator, and the facts above mentioned; and 
upon this case,* the judges certified that the plaintiff was seised of an indefeasible estate in fee 
simple in the lands in question. 

The cause came on before Lord Eldon on the 1st of November 1822, who ordered that the 
case should be amended by introducing the statement of certain facts; and that the case, 
when so amended, should be referred back to the judges for their opinion on the following 


questions: 
“«¢ Whether the facts thereby ordered to be introduced in the said case were admissible as evi- 


dence in the said case: 

‘¢ And, ifso, whether, on the case so amended as aforesaid, they were of the same opinion as 
before certified by them, or how otherwise.” 

The facts thus introduced into the case were the following. 

“ At the date of the will, the plaintiff (in the will named by the name of William Drury) was 
a bachelor; Ann Layton, otherwise Lowe, had attained the age of fourteen years; and Edward 
Miller Mundy, (in the will named) had five sons, namely, Edward Miller Mundy the younger, 
aged seven years, Godfrey Basil Meynell Mundy, aged six, George Mundy, agec four, Frederick 
Mundy, aged three, and Henry Mundy, aged two years or thereabout.” 

<‘ At the date of the codicil, the plaintiff was a married man, and all the said sons of Edward 
Miller Mundy the elder were living, and bachelors.”’ 


* The argument of the case is reported under the name of Lowe v. Manners, in 5 Barn. and 
Ald, 917. 


784 CONDENSED ENGLISH 


ae 


[Pycroft v. Gregory.] 
were taken into consideration for the purpose of ascertaining the intention 
of the parties and construing the words accordingly. 

In Wilde’s case, 6 Rep. 17, it was resolved, that, where there is a de-* 
vise to A. and his children, or to A. and his issue, the devisee takes an 
estate tail, if he has no issue at the time of the devise, but if he hath issue, 
he-and his issue have but a joint estate for life; so that the circumstances 
of the family of the devisee were not only admitted by the court as fit to 
be received in evidence, but actually formed the ground of the decision to 
which they came. Under a bequest to the children of A., prima facie 
only children of A. are meant; if, however, there be no children of A. 


“¢ At the time when the said Ann Lowe, otherwise Layton, attained the age of twenty-one 
years, and at the time of her said marriage, the plaintiff was a married man.” 

1824.—The case thus amended was argued by Mr Tindal for the plaintiff, and by Mr Hasle- 
wood for the defendant. 

Mr Haslewood* contended that, though, upon the words of the will and codicil taken by them- 
selves, it might be doubtful whether the devise to William Drury was to take effect on the pay- 
ment of the legacy to the daughter, or was to remain in contingency till there could be no such 
husband of the daughter as was described in the will, yet the collateral circumstances stated in 
the case, were admissible in evidence, in order to ascertain the true meaning of the testator, and 
that they demonstrated that the latter construction was the only one which was conformable to 
his real intention. 

At the date of the will, he argued, the testator’s younger daughter had attained the age of four- 
teen years; and Mr Miller Mundy had five sons, the eldest of whom was seven, and the youngest 
two years of age. Now, the intention of the testator was clear to this extent, that every one of 
these boys was to have a chance of obtaining the property by becoming the husband of his daugh- 
ter. But seven years would elapse before the eldest would be marriageable by law, and twice 
seven years before he would be marriageable according to the customs of English society. Is 
it probable that the testator intended his daughter to wait seven years, or twice seven years, 
for the eldest son of Mr Miller Mundy, or thrice seven years for his youngest son, before re- 
ceiving the portion designed for her? Interest was not given in the mean time. Yet, if the 
legacy were sooner paid, all the sons of Mr Miller Mundy, as well as the younger brother of the 
plaintiff, would, according to the interpretation on which the plaintiff insisted, be shut out from 
any opportunity of contracting marriage with the testator’s daughter and obtaining the benefits 
annexed to such marriage. Was it not much more probable, that the payment of the legacies was 
to be without prejudice to the conditional devise, in favour of a Drury or a Mundy? 

Ifthis construction were probable on comparing collateral circumstances with the contents of 
the will, it seemed to be certain on comparing them with the contents of the codicil. The 10,000/. 
was there made payable to the testator’s daughter, on her attaining the age of twenty-one years. 
At that period of time, at the latest, the estate of the plaintiff was to vest and become indefeasi- 
ble, according to the construction for which he contended. But the eldest son of Mr Miller 
Mundy would then be fourteen, and the youngest, nine, years old: only one of his sons would be 
marriageable in law, and not one of them would be marriageable in fact. The devise to any one 
of Mr Mundy’s sons who should marry the testator’s daughter, was, therefore, utterly inconsis- 
tent and irreconcilable with a notion, that the devise to the plaintiff was to take effect on pay- 
ment of the the legacy to the testator’s daughter. And, ifso, the right interpretation of the de- 
vise to the plaintiff must be,—that it was to take effect on the failure of a primary devise to a par- 
ticular husband of the daughter. 

The four judges of the court of king’s bench certified as follows:— 

“« We are of opinion, that the facts ordered to be introduced into the said case are admissible 


ie acs in the said case. And, on the case so amended, we are of the Opinion before cer- 
tified.”” 


* The very elaborate argument of Mr Haslewood in this case was published in 1827, 
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living, grandchildren may take.(¢) In like manner, illegitimate children 
may take under the denomination of ‘children of A.,” if he has no le- 
gitimate children; but they will not take by that description along with 
legitimate children of A. Cartwright v. Vawdry, 2 Mer. 419. Lord 
Woodhouselee v. Dalrymple, 5 Ves. 530. In the latter case Sir William 
Grant adverted particularly to the circumstance, that the testator was ac- 
quainted with the state of the family of the legatees at the time of making 
his will. There is also a numerous class of cases, in which the court, in 
order to determine what should pass by the words of a devise or bequest, 
has admitted evidence as to the state of the testator’s property. Day v. 
Trig, 1 P. Wms, 287. 

In Goodinge vy. Goodinge, 1 Ves. Sen. 232, Lord Hardwicke said, 
‘¢ although parol evidence cannot be read to prove instructions of the tes- 
tator, after the will is reduced into writing, or declarations whom he 
meant by the written words of the will: yet that is different from reading 
it to prove, that the testator knew he had such relations: to establish 
which fact it may be read; but not to go any further.” In Leigh w. 
Leigh, 15 Ves. 92, one point in contest was, with which of two objects 
the testator had given a particular direction in his will; and Mr Justice 
Lawrence says, ‘‘in order to ascertain whether the first of these two 
objects was that which the testator had in view, the situation and circum- 
stances of his family at the time of making his will have great weight. 
He does not appear to have had any very near relations but his two sis- 
ters; for how near a cousin Mrs Craven was does not appear; one of his 
sisters was single; and the other married to a gentleman of the name of 
Hacket.”? And, in putting a construction on the will, the learned judge 
reasons on those circumstances. 

In Colpoys v. Colpoys, Jac. 463, Sir Thomas Plumer says, <‘ I hope 
it will not be supposed that I dissent from the case of Fonnereau v. 
Poyntz; nor that I agree that parol evidence is never to be let in, except 
in cases where there is a latent ambiguity. The admission of extrinsic 
circumstances to govern the construction of a written instrument, is in 
all cases an exception to the general rule of law, which excludes every 
thing dehors the instrument. It is only from necessity, and then with 
great jealousy and caution, that courts either of law or equity will suffer 
this rule to be departed from. It must be the case of an ambiguity which 
cannot otherwise be removed, and which may by these means be clearly 
and satisfactorily explained. ‘This is always permitted in the case of a 
latent ambiguity, which not appearing on the face of the instrument, but 
arising entirely from extrinsic circumstances, may always be removed by 
a reference to extrinsic circumstances. In the case of a patent ambiguity, 
that is, one appearing on the face of the instrument, as a.general rule a 
reference to matter dehors the instrument is forbidden. It must, if possible, 
be removed by construction, and not by averment. But in many cases 
this is impracticable; where the terms used are wholly indefinite and 
equivocal, and carry on the face of them no certain or explicit meaning, 
and the instrument furnishes no materials by which the ambiguity can be 
removed: if in such cases the court were to reject the only mode by which 
;the meaning could be ascertained, viz. the resort to extrinsic circum- 

stances, the instrument must become inoperative and void. As a minor 
“evil, therefore, common sense and the law of England (which are seldom 


¥ 


(a) The cases on this subject are collected in Roper on Legacies, 60—67, 3d edition. 
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at variance) warrant the departure from the general rule, and call in the 
light of extrinsic evidence. When the person or thing 18 designated on 
the face of the instrument, by terms imperfect and equivocal, admitting 
either of no meaning at all by themselves, or of a variety of different 
meanings, referring tacitly or expressly for the ascertainment and com- 
pletion of the meaning to extrinsic circumstances, it has never been con- 
sidered an objection to the reception of the evidence of those circum- 
stances, that the ambiguity was patent, manifested on the face of the in- 
strument. ”” 

In the case of Smith v. Doe dem. Jersey, Mr Justice Bayley says, ‘ the 
evidence here is not to produce a construction against the direct and 
natural meaning of the words; not to control a provision which was dis- 
tinct and accurately described; but because there is an ambiguity upon the 
face of the instrument; because an indefinite expression is used, capable of 
being satisfied in more ways than one; and I look to the state of the pro- 
perty at the time, to the estate and interest the settlor had, and the situa- 
tion in which she stood with regard to the property she was settling, to see 
whether that estate, or interest, or situation would assist us in judging 
what was her meaning by that indefinite expression.”? 2 Brod. and Bing. 
553. 

In Jeacock v. Falkener, 1 Bro. C. C. 296, Lord Thurlow says, ‘¢ evi- 
dence cannot be read to prove what the testator meant by the words used 
in his will, but it may as to facts upon which the testator made his will.”’ 

The father and mother of this testatrix were not related to each other; 
so that no person could be next of kin to both, unless he were a lineal 
descendant from them; and as they were both dead, and the testatrix was 
the only remaining descendant of their bodies, they could have no 
descendant except issue of her body. But she had never been married, 
and was upwards of eighty years of age: and yet, according to the 
judgment which has been pronounced, the devise over, on the failure of 
issue of William Sammon, was intended for the benefit of a class of per- 
sons, in which, under the actual circumstances of the family, only the 
issue of her own body could have been comprised. Such an intention is 
so improbable and irrational, that the court would not impute it to a testa- 
trix, unless the words of the will were so plain and express as not to admit 
of any other fair construction. 

But, looking at the mere words of devise, the construction, for which we 
contend, is, to say the least, as natural as that which the decree has put 
upon them. <A bequest to the next of kinof A. B. and C. D. would, 
according to the obvious import of the words, include the next of kin 
of A. B. and also the next of kin of C. D.: is there any reason why it 
should be confined to persons who are next of kin to both, if A. B. and 
C. D., not being related in consanguinity, happen to be husband and wife? 
It is very improbable that the testatrix should have intended to postpone 
the lineal descendants of her father and mother, the issue of her own body, 
to her remote and collateral kinsman William Sammon. He was her 
nearest relation on her father’s side: she, therefore, gave the property to 
him and his children; and if he had no issue to take at his death, her in- 
tention was, that her nearest relations, whoever they were, and whether 
their consanguinity was derived from the father’s side or from the 
mother’s side, should succeed to the estate. Thus, when we look at the 
circumstances of the testatrix’s family, it is scarcely possible to doubt, 
that by <« the next of kin of her late father and mother’ the testatrix 
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must have meant the next of kin of her father and the next of kin of her 
mother. |, 

It was argued that the testatrix has used terms which show that the next 
of kin, whom she contemplated, might be only one person; and, therefore, 
it is said, she could not have meant the next of kin to either of two per- 
sons who were not related to each other. As she has given to a class by 
words of general description, it cannot be denied, that, if there had been 
only one individual answering to the description, that individual would 
have taken the whole property. Doe v. Sheffield, 13 East, 526. There 
might be only one person who was next of kin either to her father or to 
her mother; or there might be more than one so related to her; and if she 
has used words referable to either of these contingencies, she has done 
only what it was fit and natural for her to do in acting upon the intention 
we ascribe to her. Even if she had introduced a formal clause, providing 
expressly for the two events of there being only one person, or of there 
being more than one person answering to the description of next of kin, 
she would have done nothing more than is invariably done by convey- 
ancers, when the gift is to a class. 

Roe v. Quartley, 1 T. R. 630, has no application to the present case. 
There the devise was to the right heirs of Walter Read and Mary his wife; 
and it was held that a child of both was the person to take under that 
description. But there the husband and wife were alive; so that there 
was a probability of issue: they had a daughter who was mentioned in the 
testamentary instrument; and the wife was spoken of as being enceinte at 
the time. Accordingly the judgment of the court proceeded on the ground, 
that the intention of the testator was to confine his bounty to the children 
of Walter Read and his wife. 

Mr Preston and Mr Pemberton, for the assignees of the heir at law. It 
must be conceded to us, that a devise to the heirs of A. and B., being hus- 
band and wife, or to the heirs of the body of A. and B., being husband 
and wife, would be a devise to a person who was heir-of both, that is, to 
issue. Roe v. Quartley, 1 T.’R. 630. So a devise to the children of 
A. and B., being husband and wife, would be a devise to persons who 
_ were children of both; and if there were children by a former marriage of 
A., and also children by a former marriage of B., neither of these 
classes of children would take, but those only who were children 
of both A. and B. On what principle is a different construction to be 
adopted in the case of a devise to the next of kin of husband and wife? 
The words, in their natural construction, denote persons who are next of 
kin of both; and there may be persons who answer the whole of the de- 
scription. Why, then, should it be construed to mean persons who answer 
only one half of the description, being next of kin—not of the husband and 
wife,—but of the husband alone, and not of the wife, —or of the wife alone, 
and not of the husband. : 

The words, which follow, strongly confirm this construction. The 
testatrix does not direct the property to be sold and the purchase-money 
distributed, nor does it seem to have occurred to her, that the lands would 
necessarily be parcelled out among a number of persons. The estate is to 
be conveyed in one mass to the next of kin, his or her heirs and assigns. 
It is evident, therefore, that the event, which the testatrix contemplated 
as most probable, and which she provides for in the first place, was, that 
the devise would operate for the benefit of a single individual. If she had 
had in view two classes of next of kin,-—next of kin of her father and 
next of kin of her mother,—the event, which, as most likely to happen, 
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would have been first present to her mind, would have been, that there 
would be persons of both classes to take. ; 

The testatrix has already directed, that the next of kin, of whom she 
speaks, if there should be more than one, are to take the property in equal 
shares. Now there wasevery probability that the next of kin of the father 
and the next of kin of the mother would not be in the same degree of rela- 
tionship to the father and mother respectively, and that the two classes 
would not consist of the same number of individuals. One person in a 
near degree of relationship might be sole next of kin of the father; the next 
of kin of the mother might consist of a dozen persons very distantly related 
to her: then, according to the construction contended for on the other side, the 
next of kin of the father would have taken one thirteenth of the property, 
while the other twelve thirteenths would have gone to the next of kin of the 
mother. Such an intention cannot reasonably be imputed to the testa- 
trix. If she had meant to extend her bounty to each of the two sources of 
blood, she would have given one half to the next of kin of her father and 
the other half to the next of kin of her mother. The words, which she has 
used do not at all accord with such a scheme. On the other hand, according 
to the construction for which we contend, if the next of kin consisted of more 
persons than one, all those persons would necessarily be in the same degree 
of relationship to the testatrix’s father and mother; and, therefore, nothing 
could be more natural, than that they should all take per capita in equal 

shares. . 

’ Suppose that there had been persons who were the next of kin of both 
the father and the mother in a more remote degree, and also persons who 
were next of kin of each in a nearer degree; it cannot be contended, that 
the former would not have taken to the exclusion of the other two classes. 
That isdecisive with respect to the construction of the devise: and the words 
cannot receive a different meaning, on account of the accidental circumstance 
that there is no person who is next of kin to both. In order to vary 
the construction, recourse is had to parol evidence. But, in the first 
place, that evidence is not admissible. Where the description of the 
legatee, or of the subject bequeathed, applies to more persons than one, or 
applies completely to none but partially to several, the ambiguity, being 
raised by extrinsic circumstances, is permitted to be removed by evidence 
of extrinsic circumstances. Lord Cheney’s case, 5 Rep. 658. Hampshire 
v. Peirce, 2 Ves. Sen. 216. Thomas v. Thomas, 6 T. R. 671. Oxen- 
den v. Chichester, 3 Taunt. 147, 4 Dow, 65. Such cases have no resem- 
blance to the present: for here there is no latent ambiguity; whatever 
doubt may exist, that doubt arises upon the will itself, and is not created 
by extrinsic circumstances. Could it be contended that declarations of 
this testatrix at the time of making her will would be admissible, in order 
to ascertain whom she meant by ‘the next of kin of ber father and 
mother?” In Colpoys v. Colpoys it was apparent, upon the face of 
the will itself, that the testator had in some clauses used the term 
“long annuities” in a sense different from that which it naturally bore; 
and the court, therefore, looked at extrinsic circumstances, in order to 
ascertain what was the meaning in which he meantit to be understood. In 
order to apply that authority to the present case, it must be shown that 
there are words in this will, which render it manifest that the testatrix did 
not mean ‘the next of kin of my late father and mother’? to be under- 
stood in their natural import. 
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Secondly, it would serve no end to show what were the actual circum- 
stances of the testatrix’s family, unless it could be proved that those cir- 
cumstances were known to the testatrix: and Holmes v. Cunstance, 12 
Ves. 279, and Del Mare v. Rebello, 3 Bro. C. C. 450, prove, that it is not 
to be assumed that a testatrix is acquainted with the circumstances of the 
persons to whom she has bequeathed her property. 

Kven looking at the circumstances, which, it is contended, ought to be 
received in evidence, how does it appear that there could be no person who 
would be next of kin of both the father and the mother? In contemplation 
of law, there might be issue of the testatrix herself, notwithstanding her 
advanced age. Suppose that the will had been made by a man; he, phy- 
cally as well as legally, might have had issue; so that, in that state of 
circumstances, the argument of the plaintiffs would have failed in ¢oto. Is, 
then, 2 will to receive one construction or another, according asit ismade 
by a manor awoman?. This testatrix had had seven or eight brothers and 
sisters; they might have been scattered all over the world; and though at 
the end of thirty-three years after the death of the testatrix, and upwards 
of 110 years from the time of her birth, no person has come in before the 
Master to claim to be descended from John Hardress and Ann Hardress, 
such descendants may, in point of fact, exist. The father and mother may 
have been related; and it is not to be inferred that there was no such rela- 
tionship, merely because, at this distance of time, the Master is not able 
to trace out to any extent the pedigree of two persons who intermarried 
more than 110 years ago. At all events, it is unreasonable (even if the 
law would permit the inference) to impute to the testatrix a knowledge of 
the facts which the Master has found, and of the inferences which he has 
drawn. She may never have known them; or she may have forgotten 
them; and a reference to inquire whether they were present to her mind, 
at the time when she made her will, would bea species of investiga- 
tion for which no precedent could be found. The testatrix, in her will 
itself, has mistaken the name of her mother: if she did not recollect her 
mother’s name, is it likely that she knew or recollected whether her mother 
and her father were related? 

Sir Charles Wetherell and Mr Wheatley appeared for the widow of the 
heir at law, though she was not a party to the suit. 

The Solicitor-General in reply. The cases of latent ambiguities depend 
ona principle altogether different from that on which we rest our case. 
Our proposition is, that the circumstances of the family of the testatrix, at 
the time when she made her will, may be, and ought to be, looked at, in 
order that, in reading her will, we may give the words which she has used 
the meaning she intended them to bear; and that proposition is fully 
established by Lowe v. Lord Huntingtower and the other authorities 
which have been cited. In fact there could be no greater absurdity than 
to suppose, that the true construction of a will can be ascertained without 
any knowledge of the circumstances in which the person who madeit, the 
person in whose favour it was made, and the property to which it relates, 
were placed at the time. ‘ 

It must be presumed that the testatrix knew the state of her own family; 
and the evidence, on which the Master founded his report, shows, that 


she could not have been ignorant of it. Of her brothers and sisters, 


the greater number died in infancy; of the others, two were females, who 
both died unmarried; and the remaining one was a brother, who died 
without issue at the age of twenty-seven, and was buried at Canterbury, 
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in the neighbourhood where the testatrix resided. There is no ground for 
suggesting that the members of the family were dispersed, so as to lose 
sight of each other. ; 

Where there is a gift to the heirs of a husband and wife, the expression 
denotes the heirs of both; because there may be a person who will unite 
in himself the character of heir of both. Buta gift to the heirs of a man 
and his sister will be construed to mean the heirs of each, because they 
cannot have issue of their bodies. Now here, though it appears on the 
face of the will that the relation of marriage had existed between John 
Hardress and Ann Hardress, yet it also appears that that relation had 
ceased by death; there existed no person, who, at the death of the testatrix, 
would answer the description of next of kin of both; and no such person 
could possibly come into esse. The gift, therefore, must be construed 
distributively, so as to mean the next of kin of each. 

April 26, 1830.—-The Lorp Cuancerxor adhered to his former judg- 
ment, and dismissed the petition of rehearing. 

Ultimately the parties entered into a compromise. 


Stead v. Clay. 


4 Russell, 550. 


Rolls.—July 1827; March 31, 1828.—French stock, the property of the bankrupt, was trans- 
ferred by him to his wife, who afterwards transferred it to her three sisters ; the wife, who had 
a general power of appointment over moneys standing in the name of trustees in the English 
funds, made a will, by which she exercised that power, and died in her husband’s lifetime ; 
one of the three sisters, who was also an appointee and residuary legatee, and usually resided 
in France, took out administration to her, with the will annexed. An injunction was granted, 
at the suit ef the assignee of the bankrupt, to restrain the trustees from transferring any of the 
stocks in the English funds over which the deceased wife’s power of appointment extended. 


‘THE bill was filed by Stead, as sole assignee under a commission of bank- 
rupt, which, on the 26th of June 1823, was issued against William Lid- 
dard. According to the case stated by the plaintiff, Liddard, in July 
1822, being in insolvent circumstances, and having committed an act of 
bankruptcy, sold his property in England, and remitted the proceeds to 
Paris, where the money was invested in the purchase of 2145 francs of 
French renfes, either in his own name or in the joint names of himself and 
his wife. The dividends of this stock were paid to Liddard’s bankers to 
the credit of his account. Out of these dividends a further sum was.in 
like manner invested in the purchase of an additional rente of 155 francs; 
and, in February 1824, he caused the whole of this stock to be transferred 
into Iris wife’s name, and she afterwards transferred it to her three sisters 
of whom Susannah Clay was one. : 

_ Mrs Liddard, who, in the event of there being no children of the mar- 
riage, had a power of appointing by deed or will 1500/. three per cent 
consolidated bank annuities, 59/. long annuities, and 1000/. three per cent 
reduced bank annuities, all standing in the name of trustees, made a will 
and codicil, by which she disposed of these funds, and gave the residue of 
her estate and effects to her sister Mrs Clay, and appointed executors. In 
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January 1825, she died without having had any children; and, the execu- 
tors having declined to prove, Mrs Clay, who, along with her other two 
sisters, had obtained possession of the French stock, took out letters of 
administration with the will annexed. Shortly afterwards William Lid- 
dard died. 

The prayer was, that an account might be taken of the moneys or ef- 
fects, the property of the bankrupt, invested by him in the name of his 
wife, or possessed by her at the time of her death, or by Mrs Clay; that 
the plaintiff might be paid or might retain the amount outof Mrs Liddard’s 
assets; that the usual accounts of those assets might be taken; and that the 
trustees of the three sums in the English funds might be restrained from 
paying or transferring the stock or the dividends. 

The 1500/. three per cent stock was a sum, which the father of Mrs 
Liddard, by a deed dated the 25th of January 1821, settled upon trust for 
her separate use during her life; remainder to her husband during his life; 
and after the decease of both of them, upon trust for such persons as she 
should by deed or will appoint; and in default of appointment, for her ex- 
ecutors or administrators as part of her personal estate. 

From the answers it appeared, that the power of Susannah Liddard over 
the 592. long annuities, and the 1000/. three per cent reduced stock, arose 
under an indenture dated the 12th of August 1813, being the settlement 
made on her marriage with Liddard, whereby it was witnessed, that the 
trustees were to stand possessed of this sum of stock, in trust, after the 
marriage, for the separate use of Susannah Liddard during her life; and 
' after her decease, for the children of the marriage; but if there should be 
ne such child or children, then for such persons as she should by deed or 
will appoint; and in default of appointment, for such persons as should be 
Aer next of kin, and would have been entitled to her property, by virtue 
of the statute of distributions, if she had died intestate and unmarried. 
This settlement comprised, also, a quantity of plate, which belonged to 
Mrs Liddard; and it contained a covenant on the part of the husband, that 
he would convey and assure any property, real or personal, which might 
afterwards come to or be vested in his wife, or in him in her right, upon 
trust for the separate use of the wife, and to be subject to such disposition 
as she by deed or will should make. 

About 1821, Mrs Liddard’s father died; when she became entitled to 
one fourth of his residuary estate, and shortly afterwards, her share, 
amounting to 13382. 5s. 9d., was received by her and her husband. 

Susannah Clay by her answer suggested, but without positively affirm- 
ing, that the French rentes had been partly purchased with this money, 
which, she insisted, was bound by the trusts of the marriage settlement; and 
she submitted, that the rentes, so far as they had been purchased with it, 
were in like manner bound by the same trusts. She admitted, that Sarah 
Liddard had shortly before her death transferred to her, Susannah, and to 
her two sisters, 2300 francs of French rentes, which were still standing 
in their names; but she could give no account of the mode in which Mrs 
Liddard had become possessed of the stock. She denied all knowledge 
and belief as to any of the circumstances which were stated in the bill 
with a view to show that the stock had belonged originally to the bank- 
rupt: and she insisted that the commission was invalid; stating, that no 
creditér had proved under it, and that, Liddard having petitioned that it 
might be superseded, Lord Eldon had directed a special case for the 
opinion of a court of law, which the death of Liddard had prevented from 
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being argued.(a) She admitted, that she and her sisters resided usually 
in France; and she assigned Mrs Liddard’s anxiety to be near the rest of 
her family as the only reason which induced Mr Liddard in 1822, to take 
up his abode in that country. ide ; 

The plaintiff moved before the Vice-Chancellor for an injunction to re- 
strain the transfer of the 59/. long annuities, and the 10002. and 15004. 
three per cent stock. ; 

His honour granted the injunction as to the 1500/., and refused it as to 
the other two sums. 1 Simons, 294, ante Vol. II, 147. A 

The plaintiff now moved before the Lord Chancellor, that the injunc- 
tion might be extended to the 59/. long annuities and to the 1000/. three 
per cent stock: and the defendants on the other hand, moved, that the in- 
junction granted by the Vice-Chancellor might be dissolved. 

Mr Sugden, Mr Rose, and Mr Knight, for the plaintiff’ The bill 
alleges, and the defendants do not venture to deny, that the French stock, 
which was transferred into Mrs Liddard’s name, was the property of the 
bankrupt. The plaintiff, therefore, has a right to recover possession of 
the stock from the personal representatives of Sarah Liddard; in other 
words, he has a demand against Sarah Liddard, for which her assets will 
be responsible: and, consequently, he has a right to the interposition of 
this court, in order to prevent her assets from being removed out of the 
jurisdiction. These three sums are, for this purpose, assets of Sarah Lid- 
dard; for it is the settled doctrine of courts of equity, that, where a person 
has a general power of appointment, and exercises that power, the fund so 
appointed is liable to answer the demands of his creditors; and till these 
demandsare satisfied, the appointees can take nothing. (Sugden on Powers, 
336.) Ifthe English stock be permitted to be transferred to the defend- 
ants, the plaintiff will be left without remedy. 

Mr Shadwell and Mr Ching, contra. About and shortly before the 
time when the French stock was purchased, a large sum was received in 
respect of Mrs Liddard’s share of her father’s residuary estate, which her 
husband, according to the trusts of the settlement, was bound to leave at 
the wife’s absolute disposal; and the probability is, that the French stock 
was purchased with that money and with the proceeds of the sale of Mrs 
Liddard’s plate. The basis of the plaintiff’s claim is merely conjectural. 

But even if it be assumed that the French stock belonged to the bank- 
rupt, the only relief, to which the plaintiff could be entitled, would be to 
have the defendants, in whose name the stock is standing, declared trus- 
tees for him. His interest in the French stock cannot give him a lien on 
the English stock. In what sense can he describe himself asa creditor of 
Mrs Liddard? During these alleged transactions, she was a married wo- 
man; and if the property was unfairly transferred into her possession, she . 
could not thereby incur a general liability; and the assignee of the husband 
would not acquire any rights against her separate property. Field v. 
Sowle, 4 Russell, 112. 


March 31.—The Lory CHancettor. A person of the name of Wil- 
liam Liddard, who is stated to have carried on trade here, and to have been 
subject to the bankrupt laws, sold, it is alleged, in the year 1822, his 
household furniture, and all his property in this country, the produce of 
which was between 1700/. and 1800/. ‘That money was invested, through 


(4) Ex parte Stead, in the Matter of Liddard, 1 Gl. and J. 301. 
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the agency of Rothschild and Co., in the French funds, and Liddard after- 
wards went to reside in Paris. In the following year, a commission of 
bankrupt issued against him in England. Some time after the commiss- 
1on of bankrupt had issued, and after the appointment of assignees, he 
transferred the French stock to his wife Sarah Liddard. Sarah Liddard 
afterwards died, and she, previously to her death, as it is admitted in the 
answer, transferred this property to her sisters, of whom Susannah Clay 
was one. If this statement be correct, the stock so transferred was the 
property of the assignee; and the present bill is filed by the assignee of 
Liddard against Susannah Clay and other persons interested in this fund, 
or supposed to be interested in it. 

Sarah Liddard had, under a settlement executed by her father in the 
year 1821, an absolute power of disposition over a sum of money in this 
country in the funds—1500/. three per cents. She also, under her mar- 
riage settlement, executed in 1813, had an absolute power of disposing of 
592. long annuities, and of another sum of 1000/. three per cent stock. 

Looking at the case, it appears to me, that the strong probability is, that 
the fund, which was transferred by Sarah Liddard to Susannah Clay—the 
sum invested in the French funds—was the property of the bankrupt; that 
it was the produce of the property, with which the bankrupt had carried 
on business in this country, and which he had afterwards invested in the 
French funds; and if so, it belongs to the plaintiff. 

The question before me is, how far ought the court to interfere by in- 
junction to restrain the transfer of property in the English funds, which 
the defendants have derived from Sarah Liddard. 

Of the property which Sarah Liddard disposed of by her will, she had 
an absolute power of appointing the 1,500/. three per cents, the 59/. long 
annuities, and the 1000/. three per cents. ‘These sums, therefore, must 
be considered as her property, and subject tc the payment of all debts, to 
which she was liable. Under these circumstances, it appears to me, that, 
as she has executed an appointment in favour of Susannah Clay, one of 


her sisters—as Susannah Clay, having taken out administration in this 
- country, is about to return to France—as the parties interested under Mrs 
- Liddard’s will reside there, and as she, if not prevented, will probably 


| 
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remove the property thither—this court ought to interpose for the purpose 
of preventing the removal of these funds at present, upon which, if the evi- 
dence turns out sufficient to support the facts of the case, as I think it will, 


the assignee will have a claim. I think, therefore, the Vice-Chancellor 
was right in ordering, that, as to the 1500/. three per cents, the parties 


should be restrained from making a transfer. 
The Vice-Chancellor was of opinion, that there was a difference between 


- the 1500/. three per cents, on the one hand, and the 592. long .annuities, 


and the 1000/. three per cents, on the other. Upon looking at the docu- 


_ ments and papers before me, I see no difference whatever between the 


~ 


b 


funds. It is perfectly clear, that Sarah Liddard, in the events which have 
occurred, had an absolute power of disposal over the 592. long annuities, 
and also over the 1000/. three per cents; and if she has exercised the power, 
it appears to me that, under such circumstances, the court would not be 


; justified in allowing a transfer of the last mentioned funds to take place, the 
» effect of which would be to render the further proceedings of the plaintiff 


nugatory. : 
I think the injunction granted by the Vice-Chancellor ought to be con- 
Vou. Ill.—4 Z 
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tinued, and that it should be extended, both to the 59/. long annuities, and 
to the 1000/. three per cent stock. 


Wood v. Wood. 


4 Russell, 558. 


Jan. 22, April 15, 1828.—As between the client and the solicitor, the court will take care that 
the client shall not be a sufferer in respect of unnecessary proceedings instituted by the soli- 
citor. 


A solicitor in a cause, who improperly assumes the character of receiver, is responsible for rents 
lost by his neglect. 


A PETITION presented in this cause imputed various acts of miscon- 
duct to the solicitor who had had the conduct of the suit. : 

Mr Bickersteth and Mr Wray, for the petition. One charge against 
the solicitor was, that he abandoned a suit which was depending, and un- 
necessarily instituted a second suit, though every useful purpose might have 
been accomplished by means of the first suit; or, at least, much expense 
might have been saved by adopting the proceedings in it. 


The Lorp Cuancettor. If a suit is depending, and is prosecuted up 
to a certain point, and if the solicitor improperly abandons that suit, and 
unnecessarily institutes a new suit, the court will take care that the client 
shall not suffer by the adoption of such a course of proceeding. 


A receiver had been appointed in the first suit. He died; no new 
receiver was appointed: and after the institution of the second suit, the 
solicitor began to receive the rents, rendered accounts in the form of 
a receiver’s accounts, and charged poundage. It was alleged that some of 
the rents had been lost by his neglect; and one object of the petition 
was, to make him answerable for the sums so lost. 

On his behalf it was contended, that it was not his duty to collect the 
rents; and the circumstance of his having, without any proper authority, 


received some of the rents, could not render him accountable for more 
- than he received. 


The Lorp Cuancetior. The second bill contained no prayer for a 
receiver; and no receiver was appointed in that suit: but this gentleman 
appears to have taken upon himself to act as recciver; and, from his con- 
duct, the parties had every reason to believe that he had been appointed 
by the court to succeed the former receiver. My opinion is, that, if a 
solicitor in a cause, having assumed to himself improperly the character 
of receiver, neglects the duty of a receiver, and does not properly collect 
the rents, while the parties consider him to be acting as receiver, he makes 


himself responsible for any of the rents which are lost in cons 


2 equence of 
his neglect. 
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The King of Spain ». Machado. 
4 Russell, 560. 


April 15, 1828.-—Order made to stay proceedings to enforce an answer, 
pending an appeal to the House of Lords from an order over-ruling a de- 
murrer. 


Ex parte Whalley. 


4 Russell, 561. 


“ipril 26, 1828.—Order made, ex parte, under the 6 Ann. c. 18, that 
a lessee for lives should produce the cestwis que vie to persons named, 
and at a time and place specified, in the order. 


Between Robert Hichens, John Moxon, Thomas Henry 
Parker, William Morgan, and John Fryer, on behalf of 
themselves and all other Shareholders in the Arigna Iron 
and Coal Company, plaintifis; and Sir W. Congreve, 
Bart., Joseph Clarke, Henry Clarke, John Dunston, John 
Bent, James Brogden, Joseph Maclean, 'Timothy Francis 
Power, Aubone Altham Surtees, Henry Des Rivieres Beau- 
bien, and John Hinde, and also John Schneider the young- 
er (when within the jurisdiction of the court), defendants. 


4 Russell, 562. 


May 2, 8, 1828.—Some shareholders in a joint stock company may sue, on behalf of themselves 
and the other shareholders, for the purpose of compelling directors of the company to refund 
moneys improperly withdrawn by them from the stock of the company, and applied to their 


own use. 
A demurrer tosuch a bill, on the ground that all the shareholders are not parties, cannot be 


sustained. 

A clause in an act of parliament, passed for the regulation of a joint stock company, provided, that 
all proceedings, whether at law or in equity, to be carried on by or on behalf of the company 
against any person or persons, whether such person or persons should be a member or members 
of the company or not, should be instituted and carried on in the name of the chairman or of 
one of the diréctors as the nominal plaintiff: such a clause does not apply to a case in which 
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directors appropriate to their own use part of the joint stock by charging the company with a 
much larger sum, as the price of property purchased by them, than was actually paid. 


THE bill stated, that Roger Flattery, the owner of certain mines near 
Arigna, being desirous of selling his interest in them, and anxious that a 
joint-stock company should be formed for the purpose of working them, 
proposed to Sir W. Congreve, in June 1824, to engage In the formation of 
such a company ;—that various discussions took place between Flattery and 
Congreve as to the terms on which the mines should be sold to the proposed 
company when formed ;—that, on the 30th of June 1824, a memorandum of 
agreement was drawn up.by Congreve, or with his privity, but was not 
signed, whereby Flattery agreed to treat with him, and such persons as 
he should authorize, for the formation of a company for working the said 
mines, on certain terms therein alluded to, but not stated; and I'lattery 
engaged not to treat with any other person for the disposal of these mines, 
unless it should be found impracticable to form a company, while Sir W. 
Congreve, on the other hand, undertook to use his utmost endeavours to 
establish a company in conformity to the conditions of that agreement;— 
that the terms of the purchase contemplated between the parties were 
afterwards set down in writing, and such terms were, that Flattery should 
receive 10,0002. and one fifteenth of the profits of the concern, besides a 
thousand shares in it, and certain other advantages; that Sir W. Congreve 
entered into a negotiation with Joseph Clarke and Henry Clarke, in order 
to procure their assistance in the formation of the company; that they sug- 
gested that a profit should be secured for the benefit of the promoters of 
the speculation, by charging the company with a higher price for the 
mines than should be actually paid to Flattery; and this profit, it was pro- 
posed by Sir W. Congreve, should be divided amongst the directors; 
that the Messrs Clarkes and the agent of Sir W. Congreve agreed with 
Flattery, that the mines should be sold to the intended company for 10,0004, 
and that Flattery should further have 1000 shares in the company, a pro- 
portion of the profits, and certain other advantages; that it was arranged 
between the agent of Sir W. Congreve on his behalf, and the Messrs 
Clarkes, that the mines, so purchased for 10,000/., should be charged to 
the company at 25,000/., and that the surplus of 15,0002. should be di- 
vided amongst Sir W. Congreve and Messrs Clarkes, their friends and 
agents; that, for the purpose of carrying the aforesaid arrangement into 
etlect, two agreements in writing were prepared, dated respectively the 
30th of October 1824; that one of these agreements was made between 
Flattery of the one part, and John Vivian, who had been for many years 
in the service of Henry Clarke, and was named for that “purpose by him. 
and Henry Joseph Besouth Hinde, who was an agent of Sir W. Congreve, 
and nominated on his behalf, of the other part; and that it was thereby 
agreed, that Flattery should sell and assign his interest in the Arigna mines 
and other property to Vivian and Hinde for 10,000/., to be paid by in- 
stalments; and that a company should be formed for the purpose of work- 
ing the mines, in which Flattery was to have a thousand shares, besides 
being entitled to one fifteenth of the profits; and that this agreement was 

5 “ D . 
signed by Flattery, but was not signed by Vivian or Hinde, who, in truth 
had no knowledge of it: their names being inserted in it merel : 
and in lieu of the names of Messrs Clarkes and Sir W. Con 
order to conceal the fact, that Sir W. Congreve and 


y aS agents, 
greve, and in 
Messrs Clarkes, who 
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were afterwards to affect to purchase the mines for the sum of 25,000/., 
had really bought the same for the sum of 10,000/. 

The other agreement, made between and signed by the solicitor of Sir 
W. Congreve on his behalf, and Henry Clarke, on behalf of himself and 
Joseph Clarke, after reciting that the parties had agreed to form a com- 
pany for the purpose of working the Arigna mines in Ireland, and that 
Sir W. Congreve was to be the chairman, and certain other persons 
directors, proceeded as follows:--‘¢ Whereas the said mines were origi- 
nally purchased by the said Sir W. Congreve, Joseph Clarke, and Henry 
Clarke, of the said Roger Flattery for the sum of 10,000/., and subject to 
other charges, as is particularly mentioned in the conveyance thereof, 
) which was, by direction of the said parties, made to a nominee on their 
% parts: and whereas the said Sir W. Congreve, Joseph Clarke, and Henry 
() Clarke, by their nominees as aforesaid, have agreed for the sale of the said 
mines for the sum of 25,000/. to the said company so intended to be formed; 


ns 


®) said purchase-moneys, shall, when received, be divided in manner herein- 


Hinde, one other 1000/., other part thereof, be paid to Mr Beaubien, as the 
agents of Sir W. Congreve, and that 2000/., further part thereof, be paid 
to Messrs Clarke, to be divided by them amongst their agents; that the 
three several respective sums of 2000/., making together 6000/., be paid 
_ and divided equally between Sir W. Congreve, Joseph Clarke, and Henry 
- Clarke; and that the further and remaining sum of 5000/. be divided by 


pew 
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1) the said Sir W. Congreve ana Messrs Clarke, either amongst the direc- 
“) tors generally, Sir W. Congreve being one of them, or equally amongst 
4% themselves.”’ 

| The bill, after setting forth this agreement, alleged, that the statement 
6) contained in it, that the mines had been assigned to a nominee of Sir W. 


a 
7x 


Congreve and Messrs Clarke, and that they, by such nominee, had 
_ agreed to sell the same to the intended company for 25,0002, was totally 
untrue; that, for the purpose of giving colour to the transaction, and con- 
 cealing the truth from the persons who should become members of the 
_ proposed company, it was at that time intended, that an assignment of the 
i} mines should be made either to Vivian and Hinde, or some other person, 
4) on behalf of Sir W. Congreve and Messrs Clarke, and that then a preten- 
4, ded agreement should be made with such individual, on the part of the 
6) company, for the purchase of the mines at the price of 25,000/.; but that 
)) it was afterwards considered that such a course might lead to a discovery 
}) of the truth, and that it was therefore agreed by Congreve and the Clarkes, 
) with the consent of Flattery, that the transaction should be represented 
4) as a purchase, on the part of the company, from Flattery, but that the 
4) price paid to him should be misrepresented to the shareholders, and that 
4 the sum of 25,000/. should be charged to the company, as paid to Flattery, 


2 as 
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») deed for vesting the mines and other property in trustees for the company, 
};and a deed for establishing it, were prepared, and all the defendants (ex- 
*} cept Beaubien and Hinde) were appointed directors and accepted the 
%\ office;—that, at a meeting of the directors, held on the 5th of November 
4\g 1824, at which Hinde was present as the agent of Sir W. Congreve, certain 
+} resolutions were entered into, one of which was, that the purchase of the 


and it has been agreed that the sum of 15,000/., being the difference in the _ 


i after mentioned, that is to say, that 1000/., part thereof, be paid to John 


4) -and that the sum of 15,000/., the difference between the real price and the — 
», pretended price, should be secretly divided in the manner before men-_ 
4) tioned;-—that, afterwards, a prospectus of the company was printed, anda 
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mines from Flattery at the price of 25,000/., on the conditions therein 
mentioned, should be completed;—that the parties present at_the mecting 
well knew, that the sum of 25,000/, was not to be paid to Flattery, but 
that he was to receive 10,0002. only, and that the resolutions were passed 
for the purpose of concealing and disguising the truth;-—that, in pursuance 
of these resolutions, the conveyance from Flattery to the trustees of the 
company was executed;—that, before this time, the plaintiffs had become 
proprietors of shares in the company, and were wholly ignorant that 25,0007. 
was not the sum actually agreed to be paid to Flattery for the mines;— 
that, by means of the deposits paid by or on account of the plaintiffs and 
the other shareholders, a sum of 30,000/., or thereabouts, was, previously 
to the month of December 1824, raised and paid to the bankers of the 
company;—that the directors agreed to pay to Flattery for materials 
furnished and work alleged to have been done by him the sum of 1650/., 
making, with 25,000/., the pretended consideration for the purchase, 
26,650/. ;-—-that drafts to that amount were drawn by the proper number of 


_ directors upon the bankers of the company, payable to Flattery or bearer, 
~ all of which drafts were dated on the 8th of December 1824;—+that all 


these drafts were paid by the bankers of the company out of the funds 
thereof, and were all charged and entered as paid to Flattery; though none 
of them were, in fact, ever delivered to Flattery, or paid to him or for 
his use, but all of them were delivered to or taken by Henry Clarke, 
who received the amount from the bankers of the company out of the 
company’s funds;—that the sum of 10,0002. was paid to Flattery in the 
following manner,—1i50/., when the agreement of the 30th of October 
1824 was signed; 5000/., by payments to the bankers in respect of his 
deposit on 1000 shares; and the residue, by payments made by Henry 
Clarke, partly in cash, and partly by drafts;—that, after such payments, 
there remained in Henry Clarke’s hands the sum of 15,000/., out of which 
certain expenses to the amount of 302. were defrayed, leaving a balance of 
14,9702. ;—that, out of this balance of 14,970/., 10002. was paid by Sir W. 
Congreve, Henry Clarke, and Joseph Clarke or some or one of them, accord- 
ing to the agreement of the 30th of October 1824, to Henry des Rivieres 
Beaubien, and another sum of 1000/. to John Hinde; that 2500/7. was 
handed over to Congreve, and converted by him to his own use; that it was 
agreed that the remaining sum of 10,470/. should be divided equally 
amongst the directors of the company exclusive of Sir W. Congreve; that, 
accordingly, Henry Clarke and Joseph Clarke retained each the sum of 
1047/., and paid a like sum of 1047/. to each of the defendants, John Bent, 
James Brogden, Joseph Maclean, John Dunston, Timothy Francis Power, 
and Aubone Altham Surtees;—that they paid over another sum of 1047J. 
to Sir W. Congreve on behalf of John Schneider, but without the know- 
ledge of Schneider, and they retained in their hands the like sum of 1047/4 
for the plaintiff William Morgan, who had been appointed a director, 


_ but was then abroad and had not assented to the appointment, if he should 
_ think proper to accept the same; that Beaubien, Hinde, Bent, Brogden, 


Maclean, Power, Dunston, and Surtees, when they respectively received 
these sums, believed, or had good reason to believe, that 25,0002. had not 
been really paid to Flattery, and the moneys so received by them, were 
part of the difference between the sum actually paid to Flattery, and the 
sum charged to the company as paid to him;—and that these transactions . 
were kept secret from the plaintiffs and the other shareholders, and were 
not discovered by them till November 1825. 
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The bill further stated that an act of parliament was passed, and received 
the royal assent on the 22d of June 1825, intituled «* an act to encourage 
the working of mines in Ireland by means of English capital, and to regu- 
late a joint stock company for that purpose, to be called the Arigna Iron 
and Coal Company,” whereby it was amongst other things enacted, that 
Sir W. Congreve, Joseph Clarke, Henry Clarke, the plaintiff William 
Morgan, and the several other persons before named as directors of the com-. 
pany, and various other individuals, to the number in the whole of about 
two hundred, and their executors, administrators, and assigns, and all 
persons who should, from time to time, hold shares in the company, so 5 
long as they should hold such shares, should be a joint stock company, by q 
the name and description of the Arigna Iron and Coal Company; and 
various powers were given to them, and various provisions were made for 
the regulation of the association. 7 

The bill insisted that the parties who concurred in charging the company 
with 25,0002. as the price of the mines, when 10,0007. only was paid, had’ ue 
committed a fraud upon the other shareholders; that Congreve and the two — 
Clarkes were each of them answerable to the company for the whole of ae ’ 
the 15,0007., with interest thereon at 5/. per cent; and that Bent, Brog- 
den, Maclean, Power, Surtees, Dunston, Beaubien, and Hinde, were each: 
answerable for such part of that sum as had been received by them respec- 
tively, with interest. It charged that, in fact, there never was any bar- 
gain made by Congreve and the Clarkes with the company, or any members: 


of it, for the sale of the mines, and that the true plan and contrivance was, ais 
that the mines should be charged to the company at a price different from ; 
that at which they were really bought; that, at the meeting of the 5th of 

November 1824, the company had not been actually formed, and the only 


persons present weredirectorsand agents, who were parties and privies to the: 
fraud intended to be practised; and that it never was communicated or dis- 
closed to the plaintiffs, or any of them, or to any of the other shareholders, 
- at the time when they became proprietors, and paid their instalments (ex- 

' cept only to those who participated in the profits of the fraud), that the: 
sum of 25,0002. was not to be paid to Flattery, or that Congreve and the: 
Clarkes, or any of them, had any interest in the moneys, or were to derive 
any benefit from the purchase. 

The prayer was, that it might be declared that such appropriation of 
15,000/. out of the funds of the company was a fraud upon the plaintiffs 
and the other shareholders; that Congreve and the two Clarkes were liable, 
jointly and severally, to make good the whole amount to the company with 
interest at five per cent, and that each of the defendants was answerable 
for the sum received by him; that they might be decreed to pay the same 
accordingly, and that such sum, with interest, might be paid to the bankers 
of the company, to the company’s account and for the company’s use. 

Beaubien and Hinde demurred for want of equity, and because all the 
shareholders were not parties to the suit. 

July 17, 1827.—Sir Anthony Hart, Vice-Chancellor, 
demurrer. 

The defendants appealed. 

Mr Twiss and Mr L. Lowndes, for the demurrer. First, the transac- 
tion in substance amounts to no more than this, that Sir Wm Congreve 
contracted: for the purchase of these mines for 10,000/.; that afterwards a 
company was formed, who agreed to pay 25,000/. for them; and that Sir 


Ae 
4 
a 


e Py ; 
; S GLISH ae” 
800 CONDENSED EN me) 


[Hichens v, Congreve.] 


Wm Congreve and his friends have shared the profit. It is not alleged || 


that the mines are not worth 25,000/. It might be prudent in Flattery to 
sell them for 10,000/., because he had not the capital requisite for deriving 
benefit from them; to a joint stock company, with funds sufficient for 
working them on a great scale, they may be worth four times that sum. 
It was of no importance to the company, from whom the purchase was actu- 
ally made, or what previous agreement may have subsisted between Flat- 
tery and Sir Wm Congreve: the only points which concerned the share- 
holders, were—the price to be paid, and the value of the property which 
was to be given inexchange. When Sir Wm Congreve made his arrange- 
ment with Flattery, the company did not exist; in no part of the transac- 
tion was he their agent. 

Secondly, supposing the shareholders to have aground of complaint, 
they ought to sue, as in Colt ». Wollaston, 2 P. Wms, 154, each for the 
sum of which he conceives himself to have been defrauded; and one or 
two have no right to claim redress for all the shareholders. If the money 
of the persons, who, in December 1824, had subscribed for shares in this 
speculation, has improperly found its way into the pockets of the defend- 
ants, those persons may, perhaps, have some title to recover their aliquot 
proportions, But this bill does not profess to seek relief for individuals: 
it affects to assert the rights of all the present shareholders, whoever they 
may be: and its object is, to bring back certain moneys into the joint stock 
of the concern. 

Thirdly, this company, not being incorporated by the act of parliament, 


is a mere partnership; and therefore all the partners ought to have been 


made parties to the suit; the more especially that its only purpose is, to 
regulate to a certain extent a partnership transaction. The case does not 
come within the exception, which, under certain circumstances, permits 
some, out of a great number, to sue on behalf of themselves and others; 
first, because it nowhere appears in this bill, that the shareholders are so 
numerous, that they might not all be brought before the court without in- 
convenience; and, secondly, because a few have been permitted to sue on 
behalf of themselves and others, only where an account was to be directed, 
in the prosecution of which every individual interested would, if he pleased, 
have an opportunity of becoming substantially a party to the proceeding. 
Here there is no account asked, nor, according to the case stated by the 
bill, will any account be decreed. Were this suit to proceed, the single 
question in it would be, whether the defendants are or are not to refund 
15,000/.; and that point would be decided at the hearing on the evidence 
in the cause; so that the rights of all the partners would be finally deter- 
mined, in a form of proceeding, in which the great mass of the shareholders 
would have no opportunity of watching over their own interests. The 
bill prays that the 15,0002. with interest may be paid to the bankers of 
the company for the use of the company; many of the shareholders may 
choose rather to receive with their own hands their proportions of the sum. 

Fourthly, if the suit is to be considered as, in substance, a suit by the 


~ company to assert the rights of the company against individuals, the form 


of proceeding, which the act of parliament has prescribed, ought to have 
been followed. The act referred to in the bill 6 Geo. IV. ¢. clxxxi, is 
declared to be a public act; and the third section provides(@), that all pro- 


(4) “ And be it enacted, thatall actions, suits, and proceedings, whether at law or in equity, or 
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ceedings, whether in law or in equity, to be carried on by or on behalf of 
the company against any person or persons, whether such person or 
persons shall be a member or members of the company or not, shall be 
instituted and carried on in the name of the chairman, or of one of the 
directors as the nominal plaintiff. This clause afforded every facility for 
obtaining full relief. But the plaintiffs have chosen, neither to adopt the 
course prescribed by the act of parliament, nor to comply with the general 
rules of the court by making all the shareholders parties. 

Mr Horne, Mr Sugden, Mr Lee, and Mr Pemberton, for the bill. 

The cases cited in the argument were,—Chancey v. May, Pree. in Cha. 
592; Good v. Blewitt, 13 Ves. 397; Cockburn v. Thompson, 16 Ves. 321; 
Blain v. Agar, 1 Sim. 37, ante Vol. II. 19; Gray v. Chaplin, 2 Sim. and 
Stu. 267, ante Vol. I., and 2 Russell, 126, ante 52; Van Sandau v. Moore, 
1 Russell, 441. 


The Lorp Cuancettor. Upon the face of the bill I cannot help con- 


; sidering the transactions stated in it to be fraudulent. Sir William Con- 


greve entered into a negotiation with Flattery for the purchase of the 
property in question at the price of 10,000/. for a joint stock company of 
which he was to be a member and director. After the treaty was begun, 
the two Clarkes associated themselves with Sir William Congreve in the 
scheme; and the negotiation with Flattery went on. The object was, the 
purchase of the Arigna mines, in order that they might be conveyed toa 
company by whom they were to be worked; and the company was to 
consist, not of Congreve and the Clarkes alone, but of a considerable body 
of shareholders. 

It appears that, in the course of these negotiations, Congreve and the 
Clarkes became desirous of making a profit out of the original transaction 
for the purchase of Flattery’s interest in the mines. The first plan, which 
occurred to them, was, that a conveyance for the sum of 10,000/. should 
be made to persons nominated by them, who were afterwards to convey 
to the company for 25,0007. If such a transaction had taken place, and the 


otherwise, to be commenced, instituted, and prosecuted or carried on by or on behalf of the said 
company, against any person or persons, body or bodies politic or corporate, whether such 
person or persons, body or bodies politic or corporate, is or are or shall then be a 
member or members of the said company or not, shall and lawfully may be commenced, 
instituted, and prosecuted or carried on in the name of the person who shall be for the time 
being the chairman of the directors of the said company, or in the name of any one director for 
the time being of the said company, as the nominal plaintiff or party proceeding for and on be~ 
half of the said company ; and that all actions, suits, and proceedings, whether at Jaw or in equity, 
or otherwise, to be commenced, instituted, and prosecuted or carried on against the said com- 
pany by or on behalf of any person or persons, body or bodies politic or corporate, whether such 
person or persons, body or bodies politic or corporate, is or are or shall then be a member or 
members of the said company or not, shall and lawfully may be commenced, instituted, and 
prosecuted or carried on against the person who shall be for the time being such chairman, or 
against-any one director for the time being of the said company, as the nominal defendant or 
party proceeded against for, and on behalf of the said company; and that all prosecutions to be 
commenced, instituted, or carried on by or in behalf of the said company, against any person or 
persons, for embezzlement, robbery, or stealing of the moneys, goods, effects, or property of the 
said company, or for fraud upon or against the said company, or for any other crime or offence 
committed against or with intent to injure or defraud the said company, shall and lawfully may 
be so commenced or instituted and carried on in thename of such chairman, or any such directo 


for the time being of the said company .” &c. 
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particulars had been concealed from the company, it could not have been 
sustained; for, considering the situation in which Congreve and the Clarkes 
stood with reference to the company, it would have been incumbent on 
them to have communicated the real price at which the mines had been 
purchased of Flattery. This objection seems to have occurred to them; 
and, accordingly, another shape was given to the proceedings. The plan 
now adopted was this,—that a conveyance should be executed directly — 
from Flattery to trustees for the company; and although Flattery had agreed 
to convey the property for 10,000/., that in this conveyance it should be 
stated that the purchase-money was 25,000/., in order that the difference 
might be put into the pockets of Sir William Congreve and the two Clarkes 
and some other individuals whom they might choose to nominate. Such 
a transaction is so incorrect, that it is quite impossible that any court of 
justice could permit it to stand; and if, after the conveyance had been so 
made, reciting that the price paid to Flattery was 25,000/., a company of 
shareholders was formed, who acted upon that representation, they could, 
in justice, be chargeable only with the money actually paid to Flattery; 
and if a larger sum was taken out of their funds, they would be entitled to 
eall on the individuals, into whose hands it came, to refund it. In sub- 
stance, therefore, the plaintiffs are entitled to relief. 

The only other question is, whether, in point of form, there is any 
objection to this bill? 7 

The suit is instituted by certain shareholders on behalf of themselves 
and all others who may choose to come in and take the benefit of the suit. 
It has been argued, that the case comes within the clause of the act of parlia- 
ment. I doubt whether the terms of the clause are sufficient to comprehend 
it; and the spirit of the act does not extend to transactions such as are in ques- 
tion here. That clause was introduced, in order that, where the company 
was concerned on one side, and individuals contracting with it, being, per- 
haps at the same time members, were concerned on the other, suits might 
be carried on, without being impeded by the objections which would other- 
wise have arisen. 

Here is a fund in which all the shareholders are interested; 15,000/. 
has been improperly taken out of it; a fraud has been committed on them 
all, Isit necessary that all should come into a court of justice, for the pur- 
pose of joining in a suit with a view to obtain redress? It is possible that 
the number of shareholders may be six thousand, for the capital of the com- 
pany is fixed by the act of parliament at 300,000/., divided into shares of 
501. each; and justice never could be obtained, if any very great number 
of plaintiffs were put on the record. 

It is said that there is nothing on the face of the bill which shows tha 
the shareholders are so numerous, that they could not all be joined as parties 
without inconvenience. Ithink it does appear sufficiently, that, ifall were 
joined, the number of complainants would be inconveniently great; first 
because the shares are six thousand in number, and, secondly, because it ap- 
pears by the act of parliament that there were then upwards of two hundred 
shareholders. It is clear, therefore, that justice would be unattainable, if 
all the shareholders were required to be parties to the suit. ‘ 

It is said, each shareholder might file a bill to recover his proportion of 
the money. Such a course would produce enormous inconvenience. Are 
two hundred bills to be filed, in order to do justice in this matter? Tf jus- 
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tice can be done in one suit, the court will sustain such a proceeding; for 
to require all the shareholders to be parties, or to leaye each shareholder to 
file a separate bill to redress his own wrong, would, in substance, be a 
denial of justice. 

In the present case, it appears to me that justice may be done in one suit. 
All theshareholders stand in the same situation; the property has been taken 
out of their common fund; they are entitled to have that property brought 
back again for the benefit of the concern. When all parties stand in the same 
situation, and have one common right and one common interest, in what 
respect can it be inconvenient that two, or three, or more, should sue in 
their own names for the benefit of all? 

It is said that the prayer of the bill is incompatible with this form of pro- 
ceeding; for it asks that the transaction may be declared fraudulent, and 
that the defendants may be ordered to pay the 15,000/., with interest, to 
the bankers of the company, on the account and for the use of the compa- 
ny. Whether, ultimately, the decree will be in that precise form, is not 
now the question. The court may think it right to direct the money to 
be repaid with interest; or it may direct inquiries; and it is not impro- 
bable that the money may be ordered to be brought back into the general 
funds of the society. But, whatever may be the particular form of relief, 
which may ultimately be given, there is no doubt that, if, at the hearing, 
it appears that this 15,0007. was obtained by fraud, the court will make a 
decree, the effect of which will be to compel those who were parties to the 
transaction, to refund the money to those to whom it rightfully belongs. 

Demurrer overruled. 


Gardner v. Rowe. 
4 Russell, 578. 


May 19, 1828.—An attachment is irregular, if it is sealed and delivered 
out by the sealer before, though it is not parted with till after, the requisite 
affidavit is filed. 


Gordon v. Calvert. 


4 Russell, 581. 


May 21, 22, 1828.—B. being hired as a clerk to A. and Co., but not for any definite period, C. 
and D. joined with him in a bond to secure his duly accounting for assets; C. died, and his 
executrix gave a written notice to A. and Co. that she would no longer remain surety; A. and 
Co. communicated this notice to B., and required and obtained from him the bond of another 
surety; D. died, and also the new surety; and, four years and a half after the death of C., B. 
died, when deficiencies were found in his accounts, subsequent to the notice: Held, that the 
executrix of C, had no equity to restrain A. and Co. from proceeding at law on the bond. 
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FELIX CALVERT and Co. having agreed to take Richard Edwards 
into their service as collecting clerk, but not for any definite period, he, 
together with Gordon and Kent, in May 1820, executed a joint and several 
bond to two of the partners, for the penal sum of 2000/., with a condition 
to be void, if he Edwards should, from time to time and at all times dur- 
ing his continuance in the service of the firm, duly account for all his 


receipts. Gordon died on the 31st of October 1821; and his executrix 


shortly afterwards sent to Calvert and Co. a letter, informing them of his 
death, and stating that she would no longer remain surety for Edwards. 
To this letter Calvert and Co. returned no answer; but they showed it to 
_ Edwards, and required from him further security; and, in January 1822, 
James Ives Edwards executed to them a bond for the same penal sum, 
and with the same condition as the first bond. This second bond recited 
the first, and purported to be given as an additional and further security. 
Kent died, and also James Ives Edwards; but no further security was re- 
quired by Calvert and Co. 

In 1826 Richard Edwards died; and it was then discovered that there 
were deficiencies in his accounts to the amount of upwards of 1700/., 
principally in respect of sums received by him after January 1822. 

An action being brought on the bond against. the executrix of Gordon, 
she filed her bill, and obtained the common injunction. The defendants 
afterwards put in their answer, admitting the facts as above. stated, but 
denying that they ever intended to release Gordon’s estate, or that the 
bond of James Ives Edwards was taken otherwise than as an additional 
security; and upon this answer the Vice-Chancellor dissolved the injunc- 
tion, 2 Sim. 253, ante Vol. II. 408. 

The plaintiff now moved before the Lord Chancellor, that the order of 
the Vice-Chancellor might be discharged, and that an injunction might 
issue to restrain the action on the bond. 

The Attorney-General (Sir Charles Wetherell), Mr Treslove, and Mr 
Swann, for the plaintiff. It is absurd to say that such an obligation of 
suretyship as has been entered into here, shall subsist as long as Calvert 
and Co. please. The services of Edwards might have been determined at 
any moment by either him or them; and the sureties must have had a right 
to protect themselves from future liability. A suretyship for an indefinite 
period is not a suretyship which is to last for ever, or which is determina- 
ble only at the will of him who has the benefit of it. When Calvert and 
Co. received the letter of the executrix, they might either dismiss Edwards 
from their service, or continue to employ him, without relying any longer 
on Gordon’s responsibility: but could they say to the executrix, <¢ We 
shall continue to employ Edwards; and as long as we choose to retain him 
in our service, the assets of your testator shall remain answerable to us??? 
If she had filed a bill in November 1821, to have the amount of her 
liability in respect of Edwards’s receipts up to that time ascertained, and 
upon satisfying whatever might be then due, to be relieved from further 
responsibility, could Calvert and Co. have insisted that the assets should 
be a security for the future dealings between them and Edwards? 

Besides, the notice was not resisted; it was received and acquiesced in; 
and Calvert and Co. protected themselves by requiring and obtaining the 
security of a new obligor. 

Mr Sugden and Mr Garrett, contra, were not heard. 

The Lorp Cuancrnuor stated, that, if the executrix had a right to 
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say, ‘I will not be liable any longer,”’ and if the notice, which she gave 
to Calvert and Co., put an end to her liability, that defence was as available 
at law as in equity;(@) that there was nothing to show that the obligees 
acquiesced in the wish of the testatrix to be released; that there was no 
ground on which the court could say, that, when the second bond was 
executed, there was an intentron to give up Gordon’s security—and the 


contrary was expressly sworn; and that it was reasonable to require a fur- 


ther security, as Gordon’s executrix would be answerable only to the ex- 
tent of the assets. He was, therefore, of opinion that there was no ground 


for the interposition of a court of equity; and he refused the motion with 
costs, 


(a) It does not appear that any defence of this kind was attempted in the action. See Cal-~ 
vert ». Gordon, 7 Barn. and Cress. 809. 
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White v. Vitty. 
Ante, page 205, 


A TESTATOR, who died in 1818, after devising a freehold house to 
his wife and her heirs, devised the residue of his freehold estates situate 
in four specified parishes, or elsewhere in the county of Cambridge, to 
two trustees and their heirs, upon the trusts thereinafter declared concern- 
ing the same; that is to say, upon trust that they should sell his several 
copyholds in the parishes aforesaid, and, after satisfying the costs of the 
sale out of the moneys thence arising, should pay the residue to his exe- 
cutor for the purpose of satisfying, in the first place, certain legacies; and 
he then devised all the residue of his real and personal estate to A. B. 
The testator, besides freeholds and copyholds situate in the four parishes, 
had freeholds not situate in the county of Cambridge, and copyholds not’ 
situate within the four parishes; and all the copyholds. had been surren- 
dered to the use of his will. 

The cause was argued in November 1826, before Eldon, Lord Chan- 
cellor, assisted by the Lord Chief Justice of the king’s bench, and the 
Lord Chief Justice of the common pleas; and on that occasion the two 
Lords Chief Justices(a) stated their opinions to be,— 

That the beneficial interest in all the freeholds, whether situate in the 
county of Cambridge or elsewhere, passed to the residuary devisee: 

That the legacies were a charge only on the copyholds situate in the 
four parishes: 

That no estate in those copyholds passed to the trustees, but only a 
power to sell: Els 7 

That any surplus of the moneys arising from the sale, which might 
remain after satisfying the legacies, passed by the residuary clause: and 

That the copyholds not situate within the four parishes passed to the 
residuary devisee. 

Lord Eldon, after he had resigned the great seal, transmitted to the 
parties a written judgment, of which the material part was as follows:— 

‘¢ In this case it is perfectly clear, that legal construction will not admit, 
as | think, of considering the word copyhold as introduced by mistake 
instead of freehold; and, therefore, that the will must be construed as if 
the testator had directed the word copyhold to be inserted where it is 
found. 


* 


(a) The judgments of the Chief Justices are reported in 2 Russell 484, ante 208. It wasonly 
recently that the reporter ascertained, that Lord Eldon had expressed any opinion, further than 
is there stated, on the questions discussed. 
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[White v. Vitty.] y eee: | 
“I agree with the Chief Justices in the opinions in which they have | 
concurred:—that the freehold estates, (as to the beneficial interests) inthe | 
four parishes or elsewhere in Cambridgeshire, pass to the residuary deyi- 
see. They are given to Richard Vitty and Pearse White, or the survivor, 
his heirs or assigns, upon the trusts thereinafter expressed or declared, 
that is to say, and, with the Chief Justices, I think, that the residuary 
clause may, in construction, be connected with the devise of these free- — 
hold estates, so as to pass the beneficial interest in them to the residuary © 
devisee. I think any other freeholds which the testator had not devised to 
White and Vitty would pass under the residuary devise. And as J under- 
stand all the testator’s copyhold estates were surrendered to the use of the 
will, whether in the four parishes or out of them, I think that, as to the 
copyholds in the four parishes, the legacies must be paid out of the produce 
of them made by sale, if that produce is sufficient to pay them, and if there 
is a surplus, I think that surplus belongs to the residuary devisee. I also 
think, that, if that produce is insufficient to pay the legacies, there is no 
other fund created by this will out of which the deficiency can be paid. 
I think the copyhold not in the four parishes goes under this will to the 
residuary devisee.”’ s 
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THE PRINCIPAL MATTERS; 


CONTAINING, ALSO, 


| THE MATTERS IN THE FIRST VOLUME OF RUSSELL’S REPORTS. 


ABATEMENT OF LEGACY. 
Will, 1 Russell, 243 


ACCOUNT. 
1, It is not the habit of the court to direct security to be given for the result of an ac- 
count. NWVerot v. Burnand, (2 R. 56) 28 


their answer, that they had retained the surplus rents, and applied them to corpo- 
rate purposes distinct from those of the charity, always charging themselves in 
their books of account with the sumsso retained; and they submitted to account 
as the court should direct; but no books were produced which went back farther 


than 1747: Held, that the corporation must be decreed to account from 1629, 


Attorney General v. The Mayor of Exeter, (2 R, 362) 150 

3, Where, upon an account extending over an unusually long period of time, a large 
balance was found due from a corporation toa charity, the Lord Chancellor referred 
it to the Attorney-General to certify, whether it would be proper that the charity 
should accept a less sum in lieu of the balance stated in the Master’s report; and, 
the Attorney-General having certified that it would be proper that the charity 
should accept a sum less than one-half of that balance, the certificate was confirm- 
ed, and a decree made accordingly. bid. 

4, If letters of administration be granted to an infant, under which he receives and dis- 
poses of assets of the intestate, an account cannot be directed in respect of his 
receipts during his infancy. Hindmarsh v. Southgate, (3 R. 324) 417 

5, A. having long employed B. as his steward, professional adviser, and general confi- 
dential agent, disputes having arisen between them, an agreement was entered 
‘into between B. and a clergyman acting on behalf of A., by which a gross sum 
eS paid to B. in lieu of all his claims, but no accounts or vouchers were ren- 

Oo 


Vou. UWI.—5 B 


Doteak 


2, A corporation which had been in possession of charity lands from 1629, admitted by 
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ACCOUNT. ee al 
dered or produced by A., nor was any bill of costs delivered; that agreement will ~i 
not protect B. from rendering ap account to his principal. Jenkins v. Gould, 
(3 R. 385) 446 
6, Disputes existing between A, and his solicitor, receiver and confidential agent B., 
which involved long and intricate matters of account, an authority was given by A. 
to a third person to settle any accounts in which he, A., had an interest, and to 
: compromise any claims which he might have: such an authority will not empower | ! 

that third person to make an agreement, without the production or examination | 
of any account, that a gross sum shall be paid to B. in lieu of all his demands on A. 
Ibid. : nee 

7, In asuit for an account against an executor who admits that he has received assets, 
evidence tending to charge him with particular sums as items of the account, and 
to show that he has received more than his answer admits, cannot be used at the 
original hearing, nor entered as read. Law v. Hunter; 1 Russell, 100 

8, Under what circumstances, and in what stage of the cause, inquiries will be directed 
concerning balances from time to time retained in the hands of an accounting party. 
Ibid, 

9, Upon a bill for an account, evidence entered into by the defendant to prove items of 
his discharge cannot be entered as read. Walker v. Woodward, 1 Russell, 107 

10, A defendant having stated in his answer, that, by carrying on business on a farm, 
and with stock belonging to the assets of an intestate, he had made profit, but — | 
that as he had not kept any accounts, and had blended the transactions of the farm | 
with his other concerns, he could not set forth the amount of the profits; it was 
ordered, that in taking the account against him, annual rests should be made, and 
interest calculated at five per cent upon those annual rests. Ibid. 

11, Trustees and executors under the will of a testator, who had directed them to in- 
vest a share of his residuary estate either in the public funds or on mortgage at five 
per cent, having admitted by their answer that they had, from time to time, balan- 
ces in their hands, and it being proved that, many years after the death’ of the tes- 
tator, they had not invested the share either in the funds or on mortgage; inquiries 
will be directed at the original hearing concerning the balances retained by them, 
and the prices of three per cent stock at the several times when such balances were 
in their hands. Hockley v. Bantock, 1 Russell, 141 
An executor being a trader, who, after paying pecuniary legacies in due time, re- 
tains for many years balances belonging to the residue, and mixes them with his 

~ own moneys, will be charged with interest at 51. per cent, though it could not be 
ascertained, without a decree of the court, who were the persons entitled to the 

fund. Sutton v. Sharpe,1 Russell, 146 
13, Interest decreed against the estate of an accounting party, who had dealt with cer- 

tain funds in such a manner that the court would have given interest on the balan- 

ces in his hands against him personally, but who had taken the benefit of the in- 

solvent act, before there was any decree charging him with interest. Moons v. 

De Barnales, 1 Russell, 301 
14, After the time is ascertained at which the mortgage debt of a mortgagee in possess- 

ion was paid off, annual rests from that date will be made in the accounts against 

him, though rests were not directed by the previous orders and decrees under which _ 

those accounts were taken. Wilson v. Metcalfe, 1 Russell, 530 | 

15, Annual rests are directed in an account of occupation rent as well asin an account ! 

of rents and profits received. Ibid. 

16, eee of aan property decreed against a corporation from the time at which 
aceounts rendered by their answer commenced. Attorney-General v. The 

Corporation of Stafford, 1 Russell, 547 | 

17, Appeal, Charity, Executor, Mortgage, Jurisdiction, Practice. 2 
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ADVANCEMENT. 
Covenant. 


% 


ACQUIESCENCE. 
Agreement. 


ADEMPTION OF LEGACY. ; 

A testator bequeathes all his right, title and interest in two policies of insurance which ° 
he had effected on the life of his wife, together with all benefit and advantage 
thereof, to his executors, upon trust, after the death of his wife, to receive’ the 
amount of the policies, and thereout to pay certain legacies; his wife having died, 
he received the money, and invested it in securities, of which he continued pos- 
sessed at his death: Held, that the legacies failed. Barker vy. Rayner,(2 R. 
122)50 °° 


ADMINISTRATION. 

1, A testatrix having directed that a leasehold should be sold, and the money divided 
among five persons, the administrator, alleging that he had become entitled to it by 
an arrangement with the legatees, assigned jt over for valuable consideration: at 
his death it remained assets unadministered, and the purchaser was directed to con- 
vey it to the administratrix de bonis non, though the persons beneficially inter- 
ested were not all parties to the suit. Cubbidge v. Boatwright, 1 Russell, 549 

2, Settlement 


ADVOWSON. 
Election. 


AFFIDAVIT. 
Commission. 

of 

AGENT. . 

J, An agent named executor, is not‘entitled to'’charge commission on business done sub- 
sequently to the testator’s death. Sheriff v. 4xe, (4 R. 33) 555 

g 2, A receiver appointed by the court is not answerable for a loss of moneys by the fail- 
ure of a banker, if they are not mixed with his own moneys, and are bona fide de- 
posited for security only, under circumstances in which they could not have been 
properly paid into court. Salway v. Salway, (4 R. 60) 568 

3, Where notice is given by a party to his agent ina particular adventure, that another 
person is jointly interested with him in the adventure, this prima facie imposes 
upon the agent the necessity of accounting with such other person for hisshare of 
the adventure. Killoch v. Greg, (4 R. 285) 669 

4, But this obligation ceases to exist, if the transactions show that it was the intention 
of such other person, and of the party originally interested in the adventure, that 
the agents should account solely with the latter. bid. 

5, A business, which was the property of A., was carried on in the name of B., who was 
agent of A. at a fixed salary. A. being under considerable liabilities in respect 
of that business, B. became bankrupt; A. was held to have a lien on the property of 
the concern to the extent of his liabilities; and the assignees of B. were restrained 
from interfering with the business or the property belonging to it, and from receiv- 
ing moneys due to it. Foxeraft v. Wood, (4 R. 487) 765 


> AGREEMENT. 
_ 1, The commissioners of a canal make an agreement for letting the tolls, not warranted 


: by the act under which they derive their authority, and prejudicial to an interest 
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AGREEMENT. : | 
expressly reserved by the act to the public: this agreement is acquiesced in for | 
forty-seven years, without complaint on the part of any of the shareholders, and, 
during that period, netics remains in undisturbed possession of the tolls; the |} 
court will not, at the suit of shareholders, disturb his possession by the appoint- 
ment ofa receiver. Gray v. Chaplin, (2 R. 126) 52 

2, Semble, After such acquiescence, it is not competent to shareholders, in respect of | 
their private interest, to impeach the agreement. Ibid. 

3, Semble, Though the public interest could not be bound by the agreement, nor by 
the acquiescence of the shareholders and commissioners, it is not competent to 
shareholders to impeach that agreement in respect of such public interest. Ibid. 

A, If A., for valuable consideration, undertakes to surrender a copyhold to B., and B., | 
on borrowing money from C., enters into a written agreement with C., that he, B, 
will surrender the same copyhold to C. by way of mortgage security, A. is not 
justified in refusing to surrender the copyhold to B., because he, A., has received | 
notice from C. of the agreement between him and B. v. Walford, | 
(4B. 872) 712 | 

5, The surrender by A. to B. does not prejudice, but promotes that agreement: and C. || 
is not a necessary party toa suit to compel A. to surrender to B. bid. 

6, Baron and Feme. ; 


AMENDMENT. ; 

Semble, Leave will not be given to amend a plea, unless the court is satisfied that the 

defect, which the amendment is intended to remedy, arose from an accidental slip. 
Jackson v. Rowe, (4 R. 514) 773 


ANCIENT LIGHTS. , 
Injunction. . 


ANNUITY. 

1, It is not necessary, under the 17 Geo. III. c. 26, that the memorial of an annuity 
should contain the christian names of the attesting witnesses at full length; and 
the memorial is sufficient, if it states them as they appear signed to the attestation 
of the deed. Phillips v. Const, (3 R. 267) 392 

2, A surety under an annuity deed, redeeming the annuity subsequent to the bankruptcy 
‘of the grantor of the annuity, is entitled to the benefit of the grantee’s proof under 
the grantor’s commission, and to proceed by action against the grantor, who had 
obtained his certificate, for the arrears of the annuity subsequent to the commiss- 
ion. Watkins v. Flannagan, (3 R. 421) 464 

8, A testator, by his will, gave certain annuities, and directed that the sums set apart 
to secure them, should, as the annuitants died, sink into the residue of his per- 
sonal estate: By a codicil to his will, he stated, that, in case his property would not 
provide an income equal to the annuities, they should be rateably reduced: His 
estate was deficient, and the annuities were rateably reduced: Upon the death of 
any annuitant, the sum set apart to secure the reduced annuity, will belong to the | 
residuary legatees, and is not to be applied to increase the reduced annuities to the 
amount given by the will. Farmer y. Mills, (4 R. 86) 580 

4, A testator having directed his executors to lay out in what government security _ 
they pleased, as much money as would produce a certain annual interest, and hav- 
ing given that annual interest to his wife during her life, in case she did not marry | 
again, the executors invested in the five per cents, a sum which yielded dividends 
exactly equal to the specified income; those dividends being afterwards diminish- — 
ed by the conversion of the five per cents into four per cents, the widow was held 
entitled to have the deficiency made good, either by the sale from time to time of | 


INDEX. aes 


ANNUITY. 


portions of the appropriated stock, or out of any other part of the residue which 
could be made available. May v. Bennett, 1 Russell, 370 


ANSWER. 


1,A corporation, which had been in possession of charity lands from 1629, admitted by ’ 
their answer, that they had retained the surplus rents, and applied them to corpo- 
rate purposes distinct from those of the charity, always charging themselves in 
their books of account with the sums so retained; and they submitted to account 
as the court should direct; but no books were produced which went back farther 
than 1747: Held, that the corporation must be decreed to account from 1629. The 
Attorney-General v. The Mayor of Exeter, (2 R.362) 150 

2, In moving upon admissions in an answer for the payment of money into court, the 
plaintiff may show that, upon the case stated in the answer, he has an interest in 
the sum in question, though the defendant, in his answer, expressly denies that 
the plaintiff has any such interest. Domville v. Solly, (2 R. 72) 155 ' 

3, A defendant cannot, by disclaimer, deprive the plaintiff of the right of requiring a 
full answer from him, unless it is evident that the defendant ought not, after such 
disclaimer, to be retained as a patty to the suit. _Glassington v. Thwaites, (2 R. 

| 548) 197 ; 

4, An answer, however evasive, will not be ordered to be taken off the file, after the 

| plaintiff has excepted to it.. Ibid. 

5, Leave given to require, by exceptions to an answer to’‘an amended bill, an answer 
to statements contained in the original bill, and not answered in the answer to the 
original bill, though no exceptions had been taken to that answer. Ibid. 

6, In an injunction cause, a defendant, to whose answer exceptions have been allowed, 
is entitled to file a further answer, after notice to his solicitor, that the plaintiff has 
presented a petition for an order to be at liberty to amend and that the defendant 
may answer amendments and exceptions together, provided the further answer be 
filed before the order is actually served. Leyburn v. Green, (2 R. 577) 241 

7, Where a passage, read by a plaintiff from an answer, refers to another passage, that 
other passage is to be read only for the purpose of explaining or qualifying the 
thing in respect of which the reference is made, and not for the purpose of inro- 
ducing new facts, which do not explain or qualify that thing, though such new facts 
be connected, in grammatical construction, with that which must be read. Bart- 
leti v. Gillard, (3 R. 149) 335 : 

8, Aplaintiff may read evidence to disprove an allegation contained in a passage of 
the defendant’s answer, which he has read. Price v. Lytton, (3B. 206) os , 

9, Where the obligor in a bond has obtained the common injunction ‘0 peste the 
obligee from proceeding in an action which has been commences 10 his es by 
an assignee of the bond, the answer of the obligee cannot be read in opposition toa 
motion to dissolve the injunction made by the assignee. Montague v. Hill, (4 R. 
128 ) 596 


10, Where the answer of a defendant insists that 2 covenant was inserted, without his 
in a deed executed by him, aad that the deed was not read 


ant is a fraud upon him, such deed cannot be pro- 
e so proved as against ano- 


knowledge or consent, 

~ over to him, and that the coven 
vided viva voce against him as an exhibit; but it may be | 
ther defendant, whose answer does not impeach the validity of the covenant. | Bar- 
field v. Kelly, (4 R. 355) 703 

11, Leave refused in a tithe suit, to > 
the cause had been set down for a hearing. Macdougai v. Purrier, 


12, Charity, Commission, Discovery, Practice. 


file a supplemental answer setting up a modus, after 
(4B. 486) 765 


"APPEAL. | | 
1, The taking ofan account wil! not be stayed pending an appeal. Verot v. Burnand, 


(2R. 56) 28 
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Siena an appeal, the court will sometimes stay the ple of property which the 
decree has directed to be sold; but, if the property consists of personal chattels, 
remaining in the possession of the appellant, he must give ample security for their 
value. Ibid. HTS : 

3, An appeal from the Rolls or the Vice-Chancellor is only a rehearing. Williams v. 
Goodchild, (2 R. 91) 44 a 

4, Clauses in a local act, providing that persons agerieved by the commissioners ap- 
pointed to carry it into execution should appeal to the quarter. sessions, and that 
twenty-one days’ notice should be given before any action or suit was commenced 
for any thing done in pursuance of the act, do not apply to the case of a person 
claiming as an incumbrancer of the rates which the act gave authority to assess and 
levy, and instituting his suit in order to give effect to his incumbrance. Drewry 
v. Barnes, (3 R. 94) 311 

5, Where there is a fair and substantial question to be argued on appeal, the decree 
may be varied as to costs, though affirmed in every other point; but it will not 
be varied as to eosts, where the point which is presented as the ground of appeal 
hasno substance. Attorney-General v. Butcher, (4 R. 180) 622 

6, Order made to stay proceedings to enforce an answer, pending an appeal to the house 


of lords from an order over-ruling a demurrer. The King of Spain v. Machado, 
(4 R. 560) 795 


APPROPRIATION OF PAYMENTS. 

1, A., B. and C., carrying on business in co-partnership for a term which would expire 
on the 19th of February 1807, under articles which empowered A.,in case of his 
death during the term, to bequeath his share of the trade in favour of his wife or 
children,—S., a customer of the bank, and a surety, covenanted that they, or one of 
them, would pay to A., B. and C., the survivors or survivor of them, &c. all sums, 
which, on, before, or until the 19th of February 1807, should become due from the 
customers to A., B. and C., the survivors or survivor of them, &c.; A. died, having 
bequeathed his share of the concern to his executors, in trust for his children: the 
business continued to be carried on under the same firm as before; and his execu- 
tors interfered in the management, and shared in the profits. At the time of Av’s 
death, the balance due from S. to the bank was upwards of 14,0001.; after that time 
S. continued his dealings with the bank in the same manner as’ previously, paying 
in more than 14,0007. within a few weeks after A.’s death, but drawing out, during 
‘he same period, a larger sum; and these subsequent dealings were continued in 
Sathe account current with the preceding dealings: some years afterwards S, be- 
cameinsolvent, being indebted to the bank in a balance of 19,000/. and upwards: 
Held, that the partnership, which carried on the business after the death of A., was 
a new paitnership: that the surety’s covenant did not extend to cover sums ad- 
ee by the bank after Avs death; that the balance, due at A.’s 

ustomer, was to be considered as discharged by the payments 


subsequently made by him*o the bank. Pemberton v. Oakes, (4 R. 154) 609 
2, Interpleader. 


ARREST. 
Clerk in court. 


ARTICLES, 
Injunction, 


ASSETS. 
Creditor, Executor, Joint Debt. 


INDEX. sis 
ASSIGNMENT. 


1, A person having a beneficial intorest in a sum of money, 
sh ili ee it for valuable consideration to A., but no notice of the assign- 
spits is given to the <a afterwards, the same person proposes to sell his 
interest to B., and B. having made inquiry of the trustees as to the nature of the 
vendor’s title, and the amount of his interest, and receiving no intimation of the 
existence of any prior incumbrance, completes the purchase, and gives the trustees 
notice: B. has a better equity than A. to the possession of the fund, and the assign- 
ment to B., though postetior in date, is to be preferred to the assignment to A, 
Loveridge v. Cooper, (3 R. 1) 266 

2, It is of no importance in the question as to the priority of title acquired under the 
assignments, whether the interest of the vendor be vested or contingent, present 
or reversionary. Ibid. 

3, Semble, Contrae Cooper v. Fynmore, (3 R. 60) 295 

4, Insuch cases, the act of giving the trustee notice, is in a certain degree taking pos- 
session of the fund; it is going as far towards equitable possession as it is possible to 
£0; for after notice given, the trustee of the fund becomes a trustee for the assignee 
who has given him notice. Ibid. 

5, During the lifetime of the testatrix’s brother, one of the two survivors assigned all 
her furniture, plate, &c. and all other the estate and effects, of or to which she was 
then possessed or entitled, to trustees, upon trust for her creditors: this assignment 
did not pass her contingent interest in the testatrix’s residuary estate. Pope -v. 
Whitcombe, (3 R. 124) 323 


invested in the names of 


ASSIGNORS. 
Bankrupt. 


ATTACHMENT. 
1, An attachment, sealed after an order for time has been obtained, but before it has 


been served on, ox notified to the plaintiff, is regular: Hewes v. Hewes, (4 R. 
508) 770 

2, An attachment is irregular, if it is sealed and delivered out by the sealer before, though 
it is not parted with till after the requisite affidavit is filed. Gardner v. Rowe, (4 


R. 578) 803 


ATTACHMENT OF PRIVILEGE. 
Clerk in court. 


ATTORNEY. 
Articles under which A. had served his clerkship to an attorney, contained a proviso, 


that A. should not practise within a certain district; and also a covenant on the 
part of his father, that A. should, within a month after he came of age, execute a 
bond in a specified penalty to insure his fulfilment of the proviso, A., who was an 
infant at the time of the execution of the articles, served under them for three 
years after he attained his full age, but was never called on to execu(e any bond, 
and, with a knowledge of the purport of the articles, completed his clerkship, and 
afterwards began to practise as an attorney within the district from whieh the arti- 
cles purported to exclude him: A motion for an injunction to restrain hirt from prac- 
tising within that district was refused with costs. Capes v. Hutton, (2 R. 


357) 147 


ATTORNEY-GENERAL. 
Agreement, Charity. 


£ tu 


~ ng oe ce 
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AUCTION. 
The equity of redemption of aleaseh: 
is not an interest in real estate wi 
Waldron v. Howell, (3 R. 376) 442 


old for years, with 2 covenant for perpetual renewal, 
thin the meaning of the 53 Geo. IIl_ ¢.102,s. 19. 


AUCTION DEBTS. 
Vendor. 5 


AWARD. 
1, Ina suit instituted to enforce a pecuniary demand against the real and personal es- 


tate ofa testator, an order was made by consent, referring all matters in difference 
between the parties in the cause to arbitration; and the arbitrators made an award, 
ordering the executors to pay a certain sum to the complainants, in full satisfac- 
tien of all their demands on him and his testator, but directing that certain other 
defendants, who, under the testator’s will, took interest in his real estate, should be 
at liberty to prosecute their claims against the testator’s estate in like manner as if 
no order of reference had beefi made: the award was held not to be final, and was 
therefore set aside. Turner v. Turner, (3 R. 494) 498 
2, Jurisdiction. 


BALLOT. 
Election of vicar. 


BANKRUPT. 

1, Leave given to assignees to bid for part of the bankrupt’s estate, a meeting of the 
creditors having previously given their sanction to the application. Anonymous, 
(2 R. 350) 144 

2, Where a commission of bankrupt is impeached by a creditor, and the debt which he 
claims is alleged to be usurious, it ought to be ascertained that the bankrupt is in- 
debted to him before the validity of the commission is inquired into at hisinstance. 
Ex parte Hudson. In re Ramsden, (2 R. 456) 196 

3, A reference to the commissioners to review the proof of the trading, and of the pe- 
titioning creditor’s debt, substituted forthe trial of an issue as to the validity of the 
commission. Ibid. 

4, Where a creditor is disabled by age and imbecility of mind from proving, by his own 
oath, a debt against the estate of a bankrupt, the commissioners will be directed to 
admit the proof upon such evidence as shall be satisfactory to them, though the 
oe is of considerable amount. Hx parte Clarke—in the matter of Waugh, (2R. 

. 5, A bankrupt brought up by habeas corpus is not to be discharged, because the return 
to the writ sets forth the warrant of a committal imperfectly; and, in such a case 
the Lord Chancellor, before he enters upon the question of the validity of the ets 
mittal, will ascertain whether the warrant is truly set forth in the réturn, and if itis 
tot so set forth, he will order the return to be amended. In the prs of Power 
and Jackson, (2 R. 583) 242 ’ ee 

6,4 ih gate at eM obi subsequent to the bankruptey 
the grantor’s commission, oh te os : Sis ee fy oa 
tamed his certificate for the arrears of the i > : ae ee oa 

| y subsequent to the commission 
Watkins y. Flannagan, (3 R. 34) 464 ; 

7, French stock, the property of a bankrupt, was transferred by him to his wife, who 
afterwards transferred it to her three sisters; the wife, by her will, exercised 
ad power of appointment which she had over moneys standi - oF 
trustees in the English funds, and died i : i st ee Rieartha 

5 ied in her husband’s lifetime; one of the three 
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BANKRUPT. 
sisters, who was also an appointee, and her residuary legatee, and usually resided 
in France, took out administration to her, with the will annexed. An injunction 
was granted at the suit of the assignee to restrain the trustees from transferring any 
of the stocks in the English funds over which the deceased wife’s power of ap- 
pointment extended. Stead v. Clay,(4 R. 550) 790 

BANKRUPTCY. 

A petition presented by a bankrupt in person, and which he appears in person to sup- 

port, is not within the order of the 12th August 1809. In the Matter of Bruce, 
(4 R. 223) 643 


BANK OF ENGLAND. 

Where the testator, possessed of stock in the government funds, bequeathes it specifically, 
the bank cannot refuse to permit the executor to transfer it, he not having assented 
to the legacy. The bank having, under these circumstances, refused to permit the 
executor to transfer, a decree was made against them with costs. Franklin v. 
The Bank of England, 1 Russell, 575 


BARON AND FEME. 

1, Where husband and wife assign to a purchaser, for valuable consideration, a share of 
an ascertained fund, in which the wife has a vested interest in remainder, expect- 
ant on the death of a tenant for life, and both the wife and the tenant for life out- 
live the husband, the wife is entitled, by right of survivorship, to claim the whole 
of that share of the fund against such particular assignee for valuable consideration. 
Honner v. Morton, (3 R. 65) 298 

2, If the wife, after her husband’s death, executes an assignment of the fund, which 
recites former assignments by the husband, and purports to be made subject to 
them, she does not thereby recognise or confirm those former assignments. Ibid. 

3, The wife does not acquiesce in those assignments, or waive her right to claim 
against them, by forbearing to impeach them till the death of the tenant for life. 
Ibid. 

A, The fund of a married woman, standing in the name of the accountant-general to her 
account, may be pledged by her husband. Sanswm v. Dewar, (3 R. 91) 309 

5, An annuity given to the separate use of the wife is discharged by payments made to 
the use of her husband and sums allowed him in account; the circumstances of the 
transactions being such as to satisfy the court, that the mode of dealing between 
the person, who was bound to pay the annuity and the husband, was with the ac- 


quiescence of the wife, or with her authority, either express or implied. Bartlett 


v. Gillard, (3 R. 149) 335 

6, A feme-covert, tenant in tail in remainder of money to be laid out in land, by ar- 
rangement with the tenant for life, and on a private examination under the 7 Geo. 
IV. c. 45, consented to the payment of a proportion of the money to her husband; 
and the order was made accordingly... In re Silcock’s Estate, (3 R. 369) 439 

7, Where husband and wife, by deed executed by both, assign to a purchaser for valua- 
ble consideration a moiety of a share of an ascertained fund, in which the wife has 
a vested interest in remainder, expectant on the death of a tenant for life of that 
fund, and both the wife and the tenant for life outlive the husband, the wife is en- 
titled, by right of survivorship, to claim the whole of her share of the fund against 
such particular assignee for valuable consideration. Purdew v. Jackson, 1 Rus- 
sell, 1 

8, All assignments made by the husband of the wife’s outstanding personal chattel, 
which is not, or cannot be then reduced into possession, whether the assignment 


be in bankruptcy, or under the insolvent acts, or to trustees for the payment of ; 


debts, or to a purchaser for valuable consideration, pass only the i terest which the 
husband has, subject to the wife’s legal right by the survivorship, Ibid. oo 
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FEME. 

a ics ox against defendants, who were the personal representatives, both of a tes- 
tatrix, who died during coverture, and of her husband, praying an account of her 
separate estate, and a declaration that certain sums of stock, which stood, and al- 
ways had stood, in her name, constituted part of that estate, although the husband 
and his executors, during a long period of years, had uniformly acknowledged these 
sums to be, and dealt with them as being, part of her separate property, and 
although the strong evidence adduced by the plaintiff was not met by any evidence 
on the other side: yet the court refused to make the declaration at the original 
hearing, and only referred it to the Master to take the account generally, with spe- 
cial inquiries founded upon the evidence. Hornby v. Hunter, 1 Russell, 89 


BIDDING, RESERVED. 
.. Practice. ee 
BISHOP, Sam 

Costs. Ee 


BOND. 

1, In acourt of equity, a debt secured by bond may be carried beyond the penalty of 
the bond, if the debtor has by injunction restrained the creditor from proceeding at 
law, and there has been no misconduct on the part of the creditor. Grant v. Grant, 
(3 R. 598) 533 : 

2, The assignee of a lease executes a bond to indemnify the original lessees against the 
covenants contained in the original lease; he afterwards quits the country; the 
house is left untenanted; and the original lessees are obliged to pay the reserved 
rent: the assignee, having subsequently returned to England, makes a compromise 
with them for the sum then due in respect of hisnon-performance of the covenants, 

F and shortly afterwards goes abroad: they demise the house to a person who con- 
tinues in possession till the end of the term: Held, that this mode of dealing with 
the premises does not give the assignee any title in equity to relief against the legal 
effect of his bond. Anderson v. Bailey, 1 Russell, 313 

3, Where a feme covert, having separate property, joins in a security for money ad- 
vanced to her husband, the court acts upon it, not as an agreement to charge her 
separate property, but as an equitable appointment under the settlement, to be 
satisfied from the rents and profits of that property, and not by sale or mortgage. 
Field v. Sowle, (4 R. 112) 588 ; 


4, The death of the husband, after the filing of the bill, and before the hearing, makes: 
no difference. Ibid. | 


5, If the feme covert insists upon the exercise of undue influence by the husband, she | 
; ‘must prove it; and it is not for the plaintiff to prove a negative. Ibid. | 
_ 6, A feme covert, described as such in the will of the testator, may, during the cover- 
ture, execute by deed a power of disposition, given her by the will, over real and 
personal estate. Downes v. Timperon, (4 R. 334) 693 
7, Money in court, belonging to a married woman, if less than 200/., will be ordered to © 
be paid to the husband, though she has been deserted by him, and 
petition. Foden v. Finney, (4 R. 428) 739 


opposes the 


CANAL. 
Agreement. 


CERTIORARI. 


1, It is sufficient cause for granting a writ of certiorari to remove proceedings in reple- 


vin from a court of great sessions in Wales, that the title to the freehold is in ques- 
tion. Edwards v. Bowen, (2 R. 153) 65 


\ 
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CERTIORARI. 


2, Qu. Whether the Vice-Chancellor has authority to order a writ of certiorari to issue? 
Ibid. 


CESSER. 

Lease. 

CHAPEL. 

1, A chapel had been granted to the trustees of the school for the maintenance of the 
school, and the inhabitants of the hamlet had been long accustomed to attend the 
performance of divine service there;—it was held, with reference to the details of 
its history, and the particular language of the instruments, that the chapel was not 

» inthe nature ofa chapelof ease for the accommodation of the hamlet, but belonged 
to the school, and that the trustees of the school had no right to apply the reve- 
nues of the charity in enlarging the chapel for the accommodation of the inhabi- 
tants of the hamlet. Attorney-General v. The Earl of Mansfield, (2 R. 501) 213 

2, A father covenanted, upon the marriage of a younger son, to grant a perpetual annu- 
ity or rent charge of 600/., to be issuing out of an estate which consisted principally 
of collieries; and the deed granting the annuity was to contain a covenant that the 
grantor, his heirs, executors, administrators, and assigns, would make good the de- 
ficiency, if the produce of the estate should not be sufficient to answer the annual 
payments: by his will the grantor gave to his executors a sum of 15,0001., upon 
trust, out of the interest thereof, to make good, at the end of every year, any defi- 
ciency of the collieries to answer the annuity, and, at the end of each year, to pay 
the surplus of the yearly interest to certaia persons therein described; the profits of 
the estate charged with the annuity were, in some years, not sufficient, and in 
others much more than sufficient, to pay the 6007. a year: Held, that the persons 
interested in the surplus of the 15,000/. could not claim compensation out of the 
surplus profits of the collieries in prosperous years, for that portion of the interest of 
the 15,0002. which had been applied in discharge of the annuity in those years when 
the profits of the collieries were not sufficient to satisfy the annuity completely. 
The Marquis of Bute v. Cunynghame, (2 R. 275) 108 

3, A person mortgaged freehold estates; and, two months afterwards, he surrendered 
copyholds to the use of the mortgagee, to secure the same debt; in a suit, after the 
death of the mortgagor, for the administration of his assets, the freeholds were sold 
with the consent of the mortgagee, and the personal estate having been exhausted, 
the mortgage debt was, by order of the court, satisfied out of the proceeds of the 
freeholds: Held, that the specialty creditors of the mortgagor were entitled to stend 


in the place of the mortgagee against the copyholds, to the extent of the sum ms 
which the mortgagee had received from the freehold estate. Gwynne v. Edwards, — 


(2 R. 289, n.) 115 ‘ 


x 
¢ 


CHARITY. 


1, Semble, It is not a general rule of a court of equity, that a charitable gift for the be- 4 


nefit of the poor is to be confined to such poor as do not receive parish relief. At- 
torney- General v. The Corporation of Exeter, (2 R. 45) 22 

2, Where trustees of a charity, under an instrument of doubtful construction, have acted 
honestly though erroneously, they will not be charged in respect of past misapplica- 
tion of the funds. Jdzd. 

3, In the reign of Henry the seventh, lands were given to the corporation of Exeter 
and their successors, for the aid and relief of the poor citizens and inhabitants of 
Exeter, “who are heavily burthened by fee-farm rents of that city, and other impo- 
sitions and talliages:”? Quere, whether the rents ought to be applied to the relief 
only of such poor inhabitants of Exeter as do not receive parish relief? bid. 

4, Quere, Whether it is a due administration of such a charity to apply the rents to the 
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CHARITY. 
payment of fee-farm rents due from the city, repairing the gaol, maintaining the 
prisoners, and other public purposes? Ibid. 

5, Frustees of a charity grant an improper lease of the charity lands, in which they co- 
yenant with the lessee for his actual enjoyment of the dernised premises during the 
term:—The court, in setting aside the lease, will order the indenture of demise to 
be cancelled in toto, and will not leave the personal covenants of the trustees in 
force for the benefit of the lessee. Attorney-General v. Morgan, (2 R. 306) 123 

6, A testator, after devising lands on trust to constitute a grammar-school, directed 
that the trustees should have the management of it, and should appoint a master 
and usher, and pay to them respectively 501. a year, and 301. a year; the trustees 
established a school, which, however, from mistake, was not conducted as a free 
grammar-school; and the rents of the charity lands having increased, an augmen- 
tation was made to the salaries of the master and usher: Held, that the trustees 
were entitled to have the sums paid in respect of this augmentation allowed them 
in their accounts, notwithstanding their error in the application of the charity, and 
the mention of salaries of a specified amount in the will. Attorney-General v. 
The Dean and Canons of Christ Church, (2 R. 321) 130 

7, If there bea fair and honest intention on the part of those who have the management 
and direction of a charity, it is not the habit of the court, though that intention 
should be founded in mistake, to hold trustees responsible for acts so done, or to 

‘ call back money which they have so paid. Ibid. : 

8, A corporation which had been in possession of charity lands from 1629, admitted by 
their answer, that they had retained the surplus rents, and applied them to corpo- 
rate purposes distinct from those of the charity, always charging themselves in 
their books of account with the sums so retained; and they submitted to account 
as the court should direct; but no books were produced which went back farther 
than 1747: Held, that the corporation must be decreed to account from 1629. 
Attorney General v. The Mayor of Exeter, (2 R. 362) 150 

9, Where, upon an account extending over an unusually long period of time,a large 


ad balance was found due from a corporation toa charity, the Lord Chancellor referred 
it to the Attorney-General to certify, whether it would be proper that the charity 
a should accept a less sum in lieu of the balance stated in the Master’s report; and, 


the Attorney-General having certified that it would be proper that the charity 
should accept a sum less than one-half of that balance, the certificate was confirm- 
ed, and a decree made accordingly. bid. 

10, A testator, by his will, dated in 1558, after reciting that he had erected a free gram- 
mar-school at Tombridge, did, for the maintenance and continuance thereof, give 
unto the master and wardens of the Skinners’ Company various messuages, speci- 
fying their respective yearly values, which amounted in the whole to 601. 13s. 4d.: 
then, proceéding to direct how the rents should be applied, he ordered that 201.: 
should be paid yearly to the master of the schoo!, and 8/. to the usher; that the mas- 
ter and wardens of the Skinners’ Company should visit the school once a year, for | 
which they were to have 10/1, yearly; that 4s.a week should be paid to certain 
almsmen; that 25s. 4d. yearly should be expended in coals, to be distributed among 
the almsmen; and that the renter-warden should have 10s. for his pains; the resi- | : 
due of the rents were to be employed by the master and wardens upon the needful 
reparations of the aforesaid messuages and tenements, and the overplus was to goto } 

? the use and behoof of the Skinners’ Company, to order and dispose of at their wills 

and pleasures: Held, upon the recitals and language of two private acts of parlia- " 
ment, which the Skinners’ Company had accepted, that certain of the lands, the 
yearly rental of which in 1558 was 431., did not pass by the will, but were subject to 
a prior trust, which was exclusively for the support of the master and under-master 
of the school, and for the reparation of the said lands and tenements; and that the 
increased rents of those lands were to be applied to the maintenance of the school 
on an enlarged scale: That the Skinners’ Company were entitled to the rents and 
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CHARITY. 
profits of the remainder of the premises mentioned ‘in the will for their own use and 
benefit, subject only to the payments to the almsmen and renter-warden, to the 
payments for coals, and to contribution towards the expenses of repairing such part 
of the premises used for a school as had been originally erected for that purpose, as 
well as towards an increased sum of 2001. yearly allowed to the company for the 
expenses of visiting the school. Attorney General v. The Skinners’ Company, 
(2 R. 407) 172 
11, The whole series of decisions under the 43d of Elizabeth, in favour of devises to 
charity, proceed on the principle, that, where there is an ability in the grantor to 
grant, and the gift is for charitable purposes, the grant, though Void at the time 
when it was made, is by the effect of the 43d of Elizabeth rendered operative: but 
if there is inability to grant, the court has not interfered to make good a grant of a 
thing which the grantor had no power to grant, the act operating only where there 
is a devise for charitable purposes by a party who has ability to devise, and a be- 
quest by a person unable to give being considered in the same light as a deed exe- 
cuted by an infant. bid. (2 R. 417) 177 
12, Where it appears on the will itself what was the yearly value of the estates given 
to charitable purposes, and the testator has parcelled among the different charities 
the whole of that yearly rent or value’so attributed to the property, any future in- 
crease of rents must go to charity. bid. (2 R. 441) 183 
13, Though the testator has not pointed out what was the yearly value of the lands, yet, 
if he has otherwise sufficiently manifested his intention to give the whole of the 
estate to charitable purposes, the increased rents must be applied to the charitable 
uses which he has mentioned. Jbid. (2 R. 442) 183 
14, Trustees ofa charity cannot be allowed the costs of an unsuccessful attempt to ob- 
tain an act of parliament to enable them to administer the property of the charity 
on an improved plan, though their failure arose from accidental circumstances, and 
though their motives were fair and proper. Attorney General v. The Earl of } 
Mansfield, (2 R. 501) 213 2 
15, A fund given to a corporation in England for a charitable purpose, ordered to be bi 
paid to the corporation, without the settlement ofascheme. The Society for the 
Propagation of the Gospel in Foreign Parts v. His Majesty’s Attorney- Gene- e 
ral, (3 R. 142) 332 } 
16, A Scotchman, by a will in the English form, made in England, gave the residue of ; 
his personal estate to trustees, of whom some, but not all, were resident in Scot- 
land, upon trust to lay out the same in the purchase of lands or rents of inheritance ig 
in fee simple, for the intent expressed in an instrument of even date with his will; ' = 


and by that instrument, he directed the trustees of his will to pay the rents annu- 
ally to certain other trustees, who at all times were to be persons residing within 
twenty miles of Montrose, to be by them applied to the relief of indigent Jadies in 
Montrose, or within twenty miles of that town: Held, that the bequest was void 


Z under the mortmain act. Attorney-General v. Mill, (3 R. 328) 419 aia 
b: 17, In the reign of Henry VII., lands were given to the corporation of Exeter and their - 
b. successors for the aid and relief of the poor citizens and inhabitants of Exeter, = 
Fa «‘ who are heavily burthened by fee farm rents of that city, and other impositions 7 

: and talliages:” the rents ought to be applied to the relief of the poor inhabitants of 
Exeter not receiving parish relief. Attorney-General v. Corporation of Exeter, my 
(3 R. 395) 452 ee 
18, It is not a due administration of such a charity to apply the rents to the payment of pen 


dt fee farm rents due from the city, repairing the gaol, maintaining the prisoners, and 
other similar public purposes. Attorney-General v. Corporation of Exeter, (3R, 
: 395) 452 
19, When, in consequence ofa mistaken construction of a doubtful instrument, the rents 
of a charity estate have been for a series of years applied by a corporation to public 
hy 
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CHARITY. 
purposes not warranted by the nature of the charity, the corporation will not be 
charged for such misapplication. bid. 

20, The court will not compel a corporation to produce their title deeds, and will not 
direct an inquiry as to the property which they possess applicable to general cor- 
porate purposes, in order to ascertain whether there is any fund which can be ap- 
plied in making good a breach of trust committed by them in the management of 
charity funds. Ibid. 

21, Upon an information to set aside a lease for ninety-nine years of charity lands, the 
defendants, the lessees, set up a title adverse to the lease: upon the merits, it was 
held, that there was no ground for the defence; but the court was of opinion, that, 
if the merits had been otherwise, the defendants were estopped, and could not dis- 
pute the title, while they retained the possession. Attorney-General v. Lord 
Hotham, (3 R. 415) 462 

22, A husbandry lease of charity lands for ninety-nine years ata uniform rent cannot be 
supported. Ibid. 

23, When a testator directs a sum to be laid out in building a church, the bequest is void ; 
the rule of construction being, that a direction to build includes a direction to 
purchase land for the purpose of building, unless the testator distinctly refers to 
land already in mortmain. Pritchard v. Arbouin, (3 R. 456) 481 

24, At a meeting held to appoint a successor to an office in a charity, after a candidate 
has been elected, and a minute of his election has been entered by the clerk, it is 
competent for the majority of the electors, before the meeting is dissolved, to re- 
verse their vote, rescind the minute of election, and postpone the election to a 
subsequent day, provided in so doing they act bona fide, and with a view to the 
welfare of the charity. Attorney-General v. Matthew, (3 R. 500) 501 

25, Provision for giving instruction in writing and arithmetic, introduced into a scheme 
for the administration and management of a free grammar school. Attorney- Ge- 
neral v. Haberdashers’ Company, (3 R. 530) 509 

26, A school-house, built prior to 9 Geo. II. c. 36, on waste of a manor given by the lord 
for that purpose, and paid for by subscriptions from the lord of the manor and other 
parishioners, and never subsequently used otherwise than as a public school-house, 
is so dedicated to charity, and in mortmain, that a bequest for the purpose of re- 
pairing and enlarging it, and of providing a salary for a schoolmaster, is a valid le- 
gacy. Ingleby v. Dobson, (4 R. 342) 697 

27, Where lands are given to the use of a parish church, it is not prima facie a due ap- 
plication of the charity to mix up the rents with the produce of parochial rates, so 
as to form a general fund, out of which the repairs of the church and other paro- 
chial expenses are defrayed. The Attorney-General v. Vivian, 1 Russell, 226 

28. The crown is entitled to any payment directed, before the 23 Hen. VIII. to be made 
for a superstitious use, out of the rents of the lands. Ibid. 


CLERK IN COURT. 
A sworn clerk may arrest a practising solicitor and attorney on an attachment of privi- 
lege, and hold him to special bail. Wainwright v. Smith, (2 R. 568) 238 


COMMISSION. 

1. A commission to examine witnesses abroad refused, on the ground of the delay of 
the party who made the application. Hart v. Strong, (2 R. 559) 233 

2, Quere, Whether the court will grant a commission to examine witnesses abroad in 
aid of the defence to an action at law, where it will not stay the trial of the action 
till the return of the commission. Ibid. 

3, Discretionary exercise of the jurisdiction of the court as to granting commissions to 
examine witnesses abroad. Lowsada v. Templer, (2 R. 561) 234 


| 
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COMPENSATION. 

1, If an agreement be in part unperformed, the principle of a court of equity is compen- 
sation, not forfeiture. Page v. Broom, (4 R. 6) 548 

2, Asa general rule, where Jand is agreed to be sold tithe free, the right to the tithe is 
to be considered so material to the enjoyment of the land, that a purchaser is not 
compelled to complete his contract with a compensation, if a good title cannot be 
made to the tithe; but this rule admits of exception, where the circumstances mani- 
fest, that the right to the tithe did not form any inducement to the purchaser to 
enter into the contract. Smith v. Tolcher, (4 R. 302) 677 


COMPROMISE. 

1, Disputes existing between A. and his solicitor, receiver and confidential agent B., 
which involved long and intricate matters of account, an authority was given by A. 
to a third person to settle any accounts in which he, A., had an interest, and to 
compromise any claims which he might have: such an authority will not empower 
that third person to make an agreement, without the production or examination 
of any account, that a gross sum shall be paid to B. in lieu of all his demands on A. 
Jenkins v. Gould, (3 R. 385) 446 

2, A nephew, who was the heir-at-law and sole next of kin of the testator, having 
taken the opinion of counsel as to the widow’s rights under her husband’s will, 
and being advised that she took the residue absolutely, contracted to sell to hera 
house which had descended to him as heir; and part of the agreement was, that he 
should release all demands against her as executrix, or against her deceased hus- 
band’s personal estate: a general release, executed in pursuance of this agreement, 
was held to be valid, and to vest the stock in the executrix absolutely, though it 
made no specific mention of the stock. Collier v. Squire, (3 R. 467) 485 

3, A transaction cannot be considered as a family arrangement, where the doubts, ex- 
isting as to the rights alleged to be compromised, are not presented to the mind of 
the party interested. Harvey v. Cooke, (4 R. 34) 555 

A, lf a person, after due deliberation, enter into agreement for the purpose of compro 
mising a claim made bona fide, to which he believes himself to be liable, and with 
the nature and extent of which he is fully acquainted; the compromise of such a 

_ elaim is a sufficient consideration for the agreement; and a court of equity, without 
inquiring whether he was in truth liable to the claim, will compel a specific per- 
formance. Altiwood vy. » 1 Russell, 353 

5, Though the court acts on the doctrine of lis pendens, that is not to deprive the 

suitor of the more effectual protection of an injunction., Zbid. 416 


COMMITTEE. 
Lunatic. 


CONDITION. 

A testator gives a specific bequest to A., and directs, that, in consideration of the be- 
quest, A. shall pay his debts, and makes A. his residuary legatee, and executor: the 
payment of the debts is a condition annexed to the specific bequest, and, if A. ac- 
cept the bequest, he is bound to pay the debts, though they should far exceed the 
amount of the property bequeathed to him, Messenger v. Andrews, (4 R. 478) 
761 


CONSENT. 

1, A party is bound by the consent of his counsel given in court, though they had no 
instructions to consent, if they were at the time apprised of all those facts, of which 
the knowledge was essential to the proper exercise of their discretion; but he will 
be relieved from an order made by such consent, if they give that consent in ignor- 
ance of material circumstances. Furnival y. Bogle, (4 R. 142) 619 
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CONSENT. 
2, How far a party will be affected by the remissness of his solicitorin not immediately 


objecting to an order made by the consent of counsel in court, when neither the 
party nor his solicitor was present, and instructions to consent had not been given 
by either. did, panty 


CONVERSION. 

A testator gave the residue of his personal estate to trustees, directing them to convert 
it into money, and invest the proceeds in government or real securities, of which 
they were to stand possessed, upon trust for A. during her life, and, after her death, 
for B. The trustees permitted a share, which the testator had in an Indian loan, 
bearing interest at 10/. per cent, to remain for several years on that security, during 
which time they paid to A. the interest at 10/. per cent, which it yielded annually; 
and the loan being afterwards paid off, they invested the money in the three per 
cents, at atime when the funds were so low, that the amount of stock purchased 
was considerably greater, than if the conversion had taken place at the end of a year 
from the testator’s death: Held, That the tenant for life was not entitled to the 
actual interest, which the money yielded, while it remained on the Indian secu- 
rity, but only to the dividends of so much three per cent stock as would have 
been purchased with it at the end of a year from the testator’s death ; That 
the trustees ought to be charged with the whole of the stock actually purchased, 
and all the sums actually received in respect of the Indian rate of interest; and that 
they ought to be allowed in their discharge, as payments to the tenant for life, not 
the sums which they had in fact paid her, but only a sum equal to what she would 
have received for dividends, if the money had been transferred from the Indian 
security and invested in the three per cent stock at the end of a year from the 
testator’s death. Dimes v. Scott, (4R. 195) 630 


COPYRIGHT. 

1, The court will interfere to protect a copyright from piracy, at the suit of plaintiffs 
who appear to have a good equitable title, even though it should not be quite clear 
that their legal title is complete. Mawman v. Tegg, (2 R. 385) 161 

2, Mode in which the court exercises its jurisdiction, where one work of compilation, 
such as an Encyclopedia, copies matter from a preceding work of the same de- 
scription. Ibid. 

3, Semble, Ifa party succeed at law in proving the piracy, the court should give him 
leave to go on, to ascertain, if he can, his damages at law. If after applying the 
profits which are handed over to him by the defendants, he can show that they are 
not a satisfaction for the injury done to him, the court might, in such a case, direct 
an issue to try what further damnification the plaintiff has sustained. bid. 170 


CORONER. 

A sheriff, having received the writ for the election of a coroner for the county more than 
six days before the next county court, did not, on the day when the next county 
court was held, proceed to the election, but gave notice that the election would 
take place at a county court to be holden by adjournment fourteen days afterwards: 
an election at that adjourned county court was held to be void, as not being in con- 
formity to the 58 Geo. III. c. 95, s. 1. In the Matter of the Coroner for Stafford, 
(2 R. 475) 205 


CORPORATION. 
1; Reluctance of the court to compel a corporation to make a discovery of the property 
which they possess applicable to generai corporate purposes, Attorney-General 
v. Corporation of Exeter, (2 R. 45) 22 
2, Charity, Pleading. 


wT 
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COSTS. 


1, Costs as between solicitor and client allowed to the archbishop and bishop, when 
made parties to a suit respecting the validity of the election of a vicar. Curter v. 
Bishop of London, (2 R. 93) 45 

2, In what ease trustees are allowed costs only as between party and party. Ibid. 

3, Trustees of a charity cannot be allowed .the costs of an unsuccessful attempt to ob- 
tain an act of parliament to enable them to administer the property of the charity 
on an improved plan, though their failure arose from accidental circumstances, and 
though their motives were fair and , proper. Attorney-General v. The Earl of 
Mansfield, (2 R. 501) 213 

4, Where, upon a Dill of redemption and foreclosure, the mortgagee assigns his mortgage 
after a decree for the usual accounts, the mostgagor is not to pay the costs of the 
supplemental bill, which is necessary to bring the assignee of the mortgagee before 
the court. Barry v. Wrey, (8 R. 465) 485 

5, An executor or trustee is not entitled to be allowed without question, the amount of 
bills of costs which he has paid bona fide to the solicitor to the trust; and the mas- 
ter, without regularly taxing the bills, will moderate their amount. Johnsen v. 
Telford, (3 R. 477) 490 

6, A bill of costs was delivered by the solicitor in 1809, and shortly afterwards paid by 
the client: between that time and March 1817, four other biils of costs were de- 
livered, and various payments were made on account: in November 1817, a sixth 
bill was delivered, when the client paid the general balance due on the bills of costs, 
at the same time stating, that he would insist on having the bills taxed; an appli- 
cation for taxation to a judge at law in 1818, and an application to the court of 
king’s bench in 1819, failed, from circumstances not involving the merits of the 
question; some attempts at a compromise were made from time to time; and the 
client was obliged, on three or four occasions, to leave England in order to attend 
to urgent business in foreign countries; but at length, in 1824, a motion was made 
to have the bills referred for taxation, supported by evidence that some of the items 
of charge were improper: the court ordered that the bill last delivered should be 
taxed generally, and that the five antecedent bills should be referred to the Master, 
with a direction that the client should deliver to the solicitor a schedule of the 
items complained of, and that the Master should exercise as large a discretion as 
he might think fit with respect to the evidence on which he should proceed in 
forming the judgment concerning these items. Scougall v. Campbell, (3 R. 
545) 512 , 

7, If any solicitor tells a client beforehand, that he will not undertake his business, if 
his bill is to be taxed, or if any solicitor in the progress of acause gives his client 
to understand that he will go on with it or not go on with it, according as his 
bills are to be taxed or not to be taxed, a solicitor, so acting, will not be allowed to 
continue on the rolls. Ibid. 

8, The payment of a solicitor’s bill pending a suit does not preclude subsequent taxa- 
tion. Howell v. Edmunds, (4 R. 67) 57% 

9, Where there is a fair and substantial question to be argued on appeal, the decree 
may be varied as to costs, though affirmed in every other point; but it will not 
be varied as to costs, where the point which is presented as the ground of appeal 
hasno substance. Attorney-General v. Butcher, (4 R. 180) 622 

10, Ina suit for specific performance by a vendor, the costs will be thrown upon the 
purchaser, though the Master reports that a good title was not shown till after the 
filing of the bill, if that finding proceeded on the ground, that certain evidence had 
not been previously furnished, which the vendor had offered to produce, but which 
had not been actually produced, before the institution of the suit, in consequence 
of the purchaser insisting upon other and unsubstantial objections. Long v. Col- 
lier, (4 R. 267) 662 

11, Persons who were found by the Master to be the next of kin of the intestate, and 
were named by the court to be defendants in an issue directed to try the rights of 
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COSTS. 

other persons, who claimed also to be next of kin, were allowed a sum of 5001. out 
of the estate of the intestate, on giving security to account for it. Gregg v. Tay- 
lor, (4 R. 279) 666 

12, If an heir at Jaw, alleging insanity in a devisor, file his bill against the devisee, and 
he fail in the issue devisavit vel non, he shall pay the costs of the issue, but not 
the costs of the suit, unless he might have asserted his claim by ejectment; and 
then his suit will be deemed vexatious, and he will be ordered to pay the costs 
of it. Scaife v. Scaife, (4 R. 309) 681 

13, The husband’s costs of the proceedings in making a settlement of the fortune of a 
ward, whom he had married without the leave of the court, were allowed to him 
out of the fund, he having no property of his own, and there being no circumstan- 
ces of aggravation in his conduct. Anonymous, (4 R. 473) 761 

14, Directions as to costs. Page v. Broom, (4 R. 23, 24) 543 

15, In a suit for the administration of assets, a debtor to the estate, who is entitled to 
have his costs of suit out of the fund, will not be allowed to receive payment of 
them while his debt continues unsatisfied; but the costs due to him will be set off 
pro tanto against the debt due from him. Harmer v. Harris, 1 Russell, 155 

16, Where the same solicitor acts for an executor and other co-defendants, the estate 
will be charged, in respect of the executor’s costs, only with that proportion of the 
sum due to the solicitor from his clients, which the executor, as between himself 
and the co-defendants, ought tobear. JZbid. 

17, Decree, without costs, for the delivery of bills given for a gambling debt. Wynne 
v. Callender, 1 Russell, 293 

18, The costs of all parties directed to be paid out of the fund in question, though the 
bill was dismissed. Windham v. Graham, 1 Russell, 347 

19, The nearest relations of a supposed lunatic ordered to pay the costs occasioned by 
their opposition to a petition for a commission of lunacy, presented by strangers to 
the family. In re Smith, 1 Russell, 348 

20, Costs refused to a plaintiff, who having in his hands a sum of money belonging to 
an infant, institutes a suit to have that sum secured for the infant though there was 
a trustee of a settlement to whom it might have been paid. Ellis vy. Ellis, 1 Rus- 
sell, 368 

21, The costs of a suit for payment of a legacy, which the executor and the residuary 
legatee had offered to pay, ordered to come out of the testator’s general estate; 
because the executor had qualified his offer to pay by a restriction which he hadno | 
right toimpose. Walter v. Paley, 1 Russell, 375 

22, Where a prior decree has ordered the costs of a defendant mortgagee to be taxed, he 
will be entitled to his costs, though it appears at the hearing on further directions, 
that his debt was paid off before the commencement of the suit, and that he has 
set up an improper defence. Wilson v. Metcalfe, 1 Russell, 530 j 

23, A creditor files a bill against an executrix, and she states by her answer that there 
are no assets for the payment of his debt; he, however, persists in the suit; and 
the result of the account in the Master’s office is, that there are no assets, though 
the executrix is charged with more than she had admitted; Held, that the bill is 


to be dismissed without costs as against theexecutrix. Robinson v. Elliet,1 Rus- 
sell, 589 


COVENANT. 


1, A testator, having devised freeholds and copyholds to the same persons, afterwards | 
executed a settlement in contemplation of his marriage, by which he bargainedand 
sold the freeholds to trustees and their heirs, to the use of himself during his life; | 
and after his death, to the intent that the wife might receive annually a Pintchirge 
which was secured by powers of distress and entry, and by a term of years; and 
subject to the rent-charge and the term, to the use of the settlor, his néiis and 
assigns; and he covenanted to surrender the copyholds to the uses of the settlement; 
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COVENANT. 

the marriage was solemnized, and the testator died, leaving his wife surviving, with- 
out having surrendered the copyholds to the uses of the settlement: the covenant 
to surrender did not operate as an entire revocation of the devise of the copyholds, 
but was a revocation only so far as the particular purposes of the settlement required. 
Pawser v. Jeffery, (3 R. 479) 490 

2, A. being tenant for life of certain premises, with a power of limiting a jointure to his 
wife, a settlement is executed on his marriage, by which he demises the lands, of 
which he was tenant for life, to trustees for a term of ninety-nine years, on trust 
to secure the payment of a yearly sum to his wife as pin-money during the cover- 
ture, and he limits a jointure to her after his death; the same parties on the same 
day execute another instrument, by which A. covenants not to sell or incumber the 
lands comprised in the term, and it is declared, that, if he shall at any time sell 
or incumber them, or attempt so to do, the trustees of the term shall receive the 
rents and profits, and apply them, as they may think fit, for the maintenance and 
support of A. or his wife or children orissue: the covenant and this proviso are fraudu- 
lent and void as against a subsequent incumbrancer of A.’s life estate. Phipps v. 
Lord Ennismore, (4 R. 131) 598 

3, P. B., on his daughter’s marriage, settled a sum of money on her and her husband 
and their issue; and, after reciting that he had agreed to make a further provision 
for his daughter, equal to his other younger children, covenanted to settle, by his 
will or otherwise, on the husband and wife and their issue, as great a share of his 
property as he should, by his will or otherwise, provide for any of his other younger 
children, to take effect on the death of the survivor of himself and his wife; and if 
he died intestate, or omitted to make such provision, that his executors should pay 
to the trustees as great a share of his property as any of his younger children should, 
in that event, become entitled to: Held, that the trustees had a claim upon the 
executors in respect of subsequent advancements by the settlor to his other younger 
children in his lifetime, and not merely for a provision equal to that which any of 
the other children became entitled to at his death. Willis v. Black, (4 R. 170) 


617 
4, By covenant in a marriage settlement, the husband was bound to give, by his last 
will or otherwise, to his children in equal shares all his real estates, other than a p 
settled estate, and personal property: Held, that the covenant bound only such 
real estate as he should die seised of; that the covenant bound shares of the settled o 


estate, which the husband became entitled to by devise from a child, who died in ne 
his lifetime; that children living at the death of the husband were alone entitled (o r 
the benefit of the covenant. JVeedham vy. Smith, (4 R. 318) 685 a 


CREDITOR 
1, Ina creditor’s suit for administering the assets of B., a joint creditor of A. and B. was 


permitted to prove,—A. having become bankrupt, and it appearing that there were 


no joint asssets of A. and B. Coweli v. Sikes, (2 R. 191) 76 % 
2, A person mortgaged freehold estates; and, two months afterwards, he surrendered F 
copyholds to the use of the mortgagee, to secure the same debt; in a suit, after the % 
death of the mortgagor, for the administration of his assets, the freeholds were sold : 


with the consent of the mortgagée; and, the personal estate having been exhausted, 
the mortgage debt was, by order of the court, satisfied out of the proceeds of the 4 
freeholds: Held, that the specialty creditors of the mortgagor were entitled to stand 4 
in the place of the mortgagee against the copyholds, to the extent of the sum which Be 
the mortgagee had received from the freehold estate. Gwynne v. Edwards, (2 R. ; 


289) 115 


3, Where a creditor is disabled by age and imbecillity of mind from proving, by his own j 


_oath, a debt against the estate of a bankrupt, the commissioners will be directed to 
admit the proof upon such evidence as shall be satisfactory to them, though the 
debt be of considerable amount. 2x parte Clarke,(2R, 575) 241 
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CREDITOR. 

4, In a suit for the administration of a testator’s assets, after the decree on further direc- 
tions had sanctioned payments made by the executor in discharge of legacies, and 
had directed the fund in court to be apportioned among the other legatees, a credi- 
tor obtained permission to prove his debt; the Master subsequently reported a debt 
to be due to him; but, int the mean time, the fund had been apportioned, and part 
of it had been paid over, while the remainder had been carried to the account of 
particular legatees: Held, that the creditor was entitled to receive, out of the funds 
of the legatees so remaining in court, not the whole of the debt, but only a part of 
it, bearing the same proportion to the whole, as the legacies given to those legatees 
bore to the whole amount of the legacies given by the will. Gillespie v. Alex- 
ander, (3 R. 130) 326 

5, An admission of a debt by the executrix of a trader, within six years before the filing 
of a creditor’s bill, will not take the debt out of the statute of limitations, so as to 
make it, under the 47 Geo. III. c. 74, a charge on the real estate in the hands ofa 
devisee. Putnam v. Bates, (3 R. 188) 355 

6, Where a testator directs his just debts and funeral expenses to be fully paid and satis- 
fied by his executor thereinafter named, it isa condition imposed upon the executor 
to satisfy the testator’s debts and funeral expenses, as far as all the property, 
which he derives under the testamentary disposition, will extend, whether real or 
personal. Henvell v. Whitaker, (3 R. 343) 427 

7, A son died before his father, leaving a widow, to whom he gave all his property. 
The son’s estate being insufficient for the payment of his debts, the father, by a 
codicil to his will, directed his trustees and executors to pay his son’s debts, and 
named the son of his son his residuary devisee and legatee. The true construction 
of the father’s codicil is, that he intended only the payment of such portion of the 
debts of the son as his son’s estate would be insufficient to pay. Walker v. Lodge, 
(3 R. 459) 482 


CROSS REMAINDERS. 
y Cross remainders cannot be implied in a deed, and are not created as’ to aceruing 
shares by a limitation of the entire estate to an only surviving child and his issue, 
or by a gift over of the entire estate in remainder after the failure of all issue, or 


by an express creation of cross remainders as to the original shares. Edwards v. 
Alliston, (4 R. 78) 576 


CUSTOMARY LANDS. 

By the custom of the manor of Shap, the legal interest in lands of customary tenure, 
parcel of the manor, is not devisable, but is transferred by a deed of bargain and 
sale, having the effect of a surrender, in which the operating words are, << bargain, 
sell, and surrender,” and on the presentment or production of which, admittance is 
granted to the alienee; but an equitable interest in such customary lands is capable 
of being passed by devise without regard to the custom. A tenant of this manor, who 
was seised of customary lands, conveyed them by a deed of bargain, sale, and sur- 
render, to a trustee, upon trust for such person as the tenant, by any deed or instru- 
ment in writing, or by his last will or any codicil thereto, or any instrument in the 
nature of a last will or codicil, to be by him legally executed, should appoint or 
devise the same; and under this conveyance the trustee was admitted: Held, that 
the equitable interest in the lands would not pass by an unattested codicil of the 
tenant. Willan v. Lancaster, (3 R. 108) 317 


DEBTOR AND CREDITOR. 
1, Where a debtor, by a deed-poll, directs inter alia the receiver of the rents of his 
estate to keep down the interest of a certain debt, the direction does not create a 


trust in favour of a creditor, if it be without consideration, and without the privity 
of the creditor. Page v. Broom, (4R. 6) 548 
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DEBTOR AND CREDITOR. 
2, The plaintiff joined the testator as surety in a bond, which he paid after the death of 
the testator, taking an assignment of the bond: he is only a simple contract creditor 
of the testator. Jones v. Davids, (4 R. 277) 665 


DECLARATION. 
Evidence. j 


DECLARATION OF TRUST. 

A testator bequeathes a legacy to A. and B. in trust for certain purposes, which the will 
states to have been fully explained to them. On the same day a paper writing is 
signed by A. and B., in which they declare that the bequest is upon trust for six 
persons, whose names are stated; and, after their signature, some lines are added in 
the hand writing of the testator, by which a seventh person (an unborn child) is 
admitted toa share of the legacy. Upon a bill filed by one of the six persons 
named in the body of the paper writing, the court recognised the paper writing as 

| a valid declaration of trust, though it had not been proved asa testamentary paper. 
Smith v. Attersoll, 1 Russell, 226 


DECREE. 

i, A suit instituted to restrain proceedings on bills of exchange, alleged to have been 
given for moneys lost at play, an injunction until the hearing of the cause or fur- 
ther order was obtained upon the answer of the defendant, the plaintiff paying into 
court the amount of the bills and interest; but, at the hearing, the plaintiff having 
no evidence in support of his case, and the defendant in his answer denying all 
knowledge of the gambling transaction, out of which the bills were said to have 
originated, and having sworn that he gave valuable consideration for them, though 
as to the particulars of that consideration his statements were vague and not very 
satisfactory, the bill was dismissed with costs:—Under such circumstances the de- 
cree ought to direct the fund in court to be paid to the defendant, without putting 
him to the further prosecution of the action, or awaiting its result. Wynne v. 
Jackson, (2 R. 351) 144 

2, Asum of stock, claimed as a legacy by A., was ordered by the decree to be carried 

: over to the account of A., “‘ subject to the further order of the court,” with a direc- 

tion that it should not be sold or transferred without notice to B.: Held, that the 

court might, upon petition and without rehearing the former decree, order the 
money to be paid to B., if his title appeared to be the better of the two. Barks- 

dale v. Abbott (3 R. 186) 354 


DEMURRER. 

1, If, of several plaintiffs, some have an interest in the matter of the suit, and others 
have no interest in it, but are merely the agents of their co-plaintiffs, a general 
demurrer to the whole billis a good defence. The King of Spain and others v. 
Machado, (4 R. 225) 643 

2, An instrument, executed by foreigners, in a foreign country, must, on a demurrer, be 
construed according to the obvious import ofits terms, unless there are allegations 
in the billthat, according to the law of the country in which it was executed, the 
true construction of it is different. Ibid. 

3, A general demurrer for want of equity allowed, where it appeared on the face of the 
bill, that of two co-plaintiffs, one had not any interest in the matters of the suit. 
Cuff v. Platell, (4 R. 242) 651 

4, A bill by some shareholders in a joint stock company, on behalf of themselves and the 
other shareholders, seeking to compel directors of the company to refund money 
improperly withdrawn from the common stock, is not demurrable on the ground that 
all the shareholders are not made parties. Hichens v. Congreve, (4 R. 562) 795 

5, Appeal, Jurisdiction. 
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DEVISE. 
1, Circumstances under which a new trial of an issue of devisavit vel non will be di- 


rected. Winchelsea v. Wauchope. Tod v. Winchelsea, (3 R. 341) 474 

2, A third trial of an issue of devisavit vel non directed, after two juries had found in 
favour of the will. Ibid. 

8, Quere, Whether, in a question between a devisee and an heir-at-law, the court will 
bind the inheritance by the result of one trial. bid. 

4, Estate. Will. 


DISCLAIMER. 
Pleading. 


DISMISSAL OF A BILL. 
Practice. 


DISSENTING MEETING-HOUSE. 
Election. 


DISCOVERY. 

1, Leave given to convert a bill for discovery into a bill for relief. Lousada v. Templer, 
(2 R. 561) 234 

2, Where, after answer,a bill for discovery and for a commission is allowed to be conver- 
ted into a bill for relief, the defendant is entitled to have leave to put in such an 
answer to the amended bill as he might have filed, if there had been no answer to 
the bill of discovery. bid. 

3, Corporation. 


DOMICIL. 
Rehearing. 


DONATIO MORTIS CAUSA. 

Quere, Whether a donatio mortis causa is avoided by the fact, that a will or codicil 
is subsequently made?—Whether a remainder may be limited on a donatio mortis 
causa?—Whether, the donatio mortis causa being of a mortgage debt, a gift of 
the same sum, with the same remainder over, in a subsequent codicil, is tobe con- 
sidered a satisfaction? Hambrooke v. Simmons, (4 R. 25) 552 


DOWER. 
Election. 


ELECTION. 

1, A testator, after bequeathing to his wife an annuity, charged on his estate at S., with 
power of entry and distress, if it should be in arrear for thirty days, and giving 
other legacies and annuities, which he charges on his lands at S. in aid of his per- 
sonal estate, gives and devises all his real and personal property to trustees, upon 
certain trusts; and he directs them to occupy and manage, during the minority of 
his son, a farm constituting the greater part of his estate at S., and to let and man- 
age the residue of his real estates, and to receive the rents of the whole of his real 
estates: Held, that the widow must be put to elect between her dower and the 
benefits given her by the will. Roadley v. Dixon, (3 R. 192) 356 

2, A., being tenant for life of a leasehold for years, with remainder to B., after devising 
one estate to B. in tail, bequeathed to him the leasehold during his life, with 
remainders over, and gave him also the residue of his real and personal property. B. 
took possession of the residuary estate; suffered a recovery of the lands devised to 


my A 


INDEX. A 


ELECTION. 4 
him in tail; acted as the absolute owner of the leasehold estate, and outlived the 
term for which the lease was granted, having previously acquired a new interest es 


in the demised premises: Held, that B. had elected to take under the will, and a 
was bound to give effect to the devise of the leasehold in favour of the remainder- 
man. Giddings v. Giddings, (3 R. 241) 379 

3, A testator, being absolute owner of some copyholds, of which he had been admitted 
tenant, and having the legal fee of other copyholds holden of the same manor, 
to which he had not been admitted, but subject to trusts, under which he was in 
equity only tenant for life, with remainder to his son in tail, remainder to himself 
in fee, surrendered to the use of his will all his copyholds, holden of that manor, or 
which he was seised of or entitled to, either in possession, reversion, remainder, 
or expectancy: he was subsequently admitted tenant of all the copyholds which 
were subject to the trust, except the moiety of one tenement, and afterwards made 
a will, devising all his hereditaments, freehold and copyhold, in possession, re- 
version, remainder or expectancy, to trustees and their heirs, upon trust for his. 
son for life, with remainders over: Held, that the surrender operated, including 
those of which the devisor was in equity only tenant for life, and that the son was 
bound to elect whether he would give effect to this general devise, or would insist i 
upon the benefit of the equitable estate tail, which he took under the old trusts, i 
to which some of the copyholds were subject. Abdy v. Gordon, (3 R. 278) 395 ; 

4, Previous to marriage, the fortune of the wife is so settled, as, in the event of her sur- ‘ 
viving her husband, to belong to her absolutely; and, by other deeds of the same 
date, the husband makes a settlement of his property, under which certain interests 
are given to the wife; he dies in her lifetime, having, by his will, bequeathed to her 
considerable benefits, which he directs shall be in satisfaction of all her claims or 
demands against his estate or executors under the settlement made by him, or on 
any other account whatsoever: the acceptance of the benefits given to her by the 
will does not preclude the wife from claiming a leasehold, part of her own fortune, 
which the husband was bound by the deed settling her fortune to renew in the name 
of trustees, and upon the trusts of that settlement, but which he had renewed in his 
own name. Coleman v. Jones, (3 R. 312) 411 


ELECTION OF VICAR OR MINISTER. 

1, Where the advowson of a parish is vested in trustees for the benefit of the parish- 
ioners, an election of a vicar by ballot is not valid. Edenborough v. The Arch- 
bishop of Canterbury, (2 R. 93) 45 

2, The election must be by voting openly. bid. F 

3, In such a case, the right of voting at the election of a vicar may be limited by long 
usage to parishioners who pay church-rates and poor’s rates. Ibid. 

4, Where persons, who were merely hirers and occupiers of seats or pews in a dissent- 
ing meeting-house, which was held in trust for the use of the congregation, but 
who did not take the sacrament there, had been excluded from voting at the elec- 
tion of a minister to officiate in the meeting-house, an application for an injunction 4 
to restrain the individual so elected from acting as minister or receiving the emolu- q 
ments attached to his office, was refused. Leslie v. Birnie, (2 R. 114) 46 


ELECTION TO AN OFFICE. 
At a meeting held to appoint a successor to an office in a charity, after a candidate 


has been elected, and a minute of his election has been entered by the clerk, it is 
competent for the majority of the electors, before the meeting is dissolved, to re- 
verse their vote, rescind the minute of election, and postpone the election to a 
subsequent day, provided in so doing they act bona fide, and with a view to the 
welfare of the charity. Attorney-General v. Matthews, (3 R. 500) 501 
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ESTATE. 

1, A testator, after giving his wife an annuity for her life, to be issuing out of “ all his 
real estate, lands, and hereditaments in P.,” devised “ the said estate, lands and 
hereditaments” to his daughter and her heirs; but in case his daughter died under 
twenty-one, and without issue, he devised “the said estate, lands, and heredita- 
ments” to his wife for her life, and after her decease, to the children of A., share 
and share alike: Held, that, subject to the previous interests given to the daughter 
and to the wife, the children of A., living’at the testator’s death, took an estate in 
fee in the lands in P. Wilkinson v. Chapman, (3 R. 145) 335 

2, A devise of lands to A. “ for paying his son 50/. when of the age of twenty-one 
years,” gives A. the fee beneficially, charged with the payment of 501. Abrams 
v. Winship, (3 R. 350) 429 

, 8, A devise of real estate to A. for life, with remainder to her children, ag tenants in 
common, and, in case A. shall die without leaving lawful issue, then with remain- 
der over is a gift to A, for life, with remainder to her children for life, with remain- 
der to A. in tail. Parr v. Swindels, (4 R. 283) 668 

4, A gift to A. and B., “whom I appoint my executors of all that I possess in any way 
belonging to me, by them freely to be possessed or enjoyed, of whatever nature or 
manner it may be,” will pass the fee-simple of real estate. Thomas v. Phelps, 
(4 R. 348) 700 


EVIDENCE. 

1, Quere, Whether, after the death of husband and wife, the declarations of the wife 
are admissible as evidence to show, that the husband was not tenant in fee of lands 
of which he had seisin, and that, upon a certain event, they were to go over to 
another branch of the family. Barker v. Ray, (2 R. 63) 31 

2, On a rehearing, evidence in the cause may be read, which was not read at the origi- 
nal hearing. Williams v. Goodchild, (2 R. 91) 44 

3, Quere, Whether, upon a special application, the court will permit a party to use, on 
a rehearing, documentary evidence not proved in the cause at the time of the former 
hearing? Ibid. 

. 4, A witness, who has been examined at the hearing only to prove exhibits, may be 
examined before the Master on interrogatories to prove other exhibits, without a 
special order. Courtenay v. Hoskins, (2 R. 253) 97 

5, The refusal of a witness to be cross-examined is no reason for suppressing his depo- 
sition; but the adverse party must at the time enforce such right of cross-examina- 
tion as he has. bid. 

6, A plaintiff may read evidence to disprove an allegation contained in a passage of the 
defendant’s answer, which he has read. Price vy. Lytion, (3 R. 206) 363 

7, In a suit by the assignee of an insolvent to impeach a sale which a former assignee 
had made of an equity of redemption, the insolvent is not rendered a competent 
witness for the plaintiff by releasing his interest in the residue ofhisestate. Wal- 
dron v. Howell, (3 R. 376) 442 Say 

8, Though mere nonpayment of tithes, for however long a period, would not be evi- 
dence of a grant, yet a layman’s adverse enjoyment or pernaney, for a long series 
of years, of the tithes of certain lands, or of a money-payment in lieu of tithes, 
coupled with a succession of deeds by which the tithes or money-payments in lieu 
of tithes have been conveyed from one person to another, corresponding with the 
enjoyment, affords evidence sufficient to justify a jury in presuming a legal grant 
of the tithes. Bacon v. Williams, (3 R. 525) 509 

9, The petition of a defendant prayed that he might be at liberty to examine one of the 
plaintiffs as a witness: the plaintiffs were co-partners, and had a common interest 
adverse to the petitioner: the petition was dismissed with costs. Fereday v. 
Wightwick, (4 R. 114) 590 ; 

10, The question being, whether the appointment of a curate belonged to the vicar of 
the parish ‘or to a corporation, entries in old books of the corporation were not re- 
ceived as evidence against the vicar, to show that the corporation had from time 
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EVIDENCE. 
to time appointed the curate. The Attorney-General v. The Corporation of 
Warwick, (4 R. 222) 648 

11, Where the answer of a defendant insists that a covenant was inserted, without his 
knowledge or consent, in a deed executed by him, and that the deed was not. read 
over to him, and that the covenant is a fraud upon him, such deed cannot be pro- 
ved viva voce against him as an exhibit; but it may be so proved as against ano- 
ther defendant, whose answer does not impeach the validity of the covenant. Bar- 
field v. Kelly, (4 R. 355) 703 

12, At the hearing of the cause, a bill will be dismissed, if there be no evidence against 
a defendant, although, upon a motion for an injunction, a case was made against 
him, on which an ex parte injunction was sustained. bid. 

13, A son conveys an estate to his father nominally as purchaser, but really as a trustee, 
and in order that the father, who was in better credit than the son, might raise 
money upon it by way of mortgage, for the use of the son: the father died shortly 
afterwards, and before any money was raised, having, by a will subsequent to the 
conveyance, made a general devise of all his real estates: the case is within the 
Statute of frauds, and parol evidence is not admissible to prove the trust; but the 
son has a lien on the estate as vendor for the apparent consideration, no part of 
which was paid. Leman v. Whitley, (4 R. 423) 736 

14, Collateral circumstances, relating to the ages of the several devisees, and to their 
being married or unmarried, admissible in evidence, for the purpose of ascertaining 
the true construction of a will. Lowe vy. Lord Huntingtower, (4 R. 532) 782 

15, The production by a plaintiff, suing as administrator to A., of the letters of adminis- 
tration, is not prima facie evidence of A.’s death. Moons v. De Bernales, 1 Rus- 
sell, 301 

16, At the hearing, liberty given to a plaintiff, suing as administrator, to exhibit interro- 
gatories to prove the death of the person, whose administrator he claimed to be; 
and the cause permitted to stand over for that purpose. Ibid. 


EXCEPTIONS. - 
Practice. 


EXECUTOR. mn 
J, A testator, after giving a legacy to his friend and partner P., appoints him one of his 
executors, and makes other devises and bequests iz his fevour, so that P. is entitled 
under the will to much greater benefits than any of the other executors. Bya 
codicil, in which P. is described as one of the executors, 2 further legacy is given 
to him. These legacies are not given to P. ip his character of executor. Oocke- 

rell v. Barber, (2 R. 585) 248 fairey. 

2, An executor in India is entitled to.a cormission of 51. Pet cent gn al assets of a 
testator collected by him there, jacludieg the assets which he retains in respect of 
a legacy to himself, not given ¢o bim in the character of executor, and including 
moneys belonging to the testator, which were in the hands of a commercial house 
in which the executor was, and the testator had been, a Parnes, Ibid. 

3, A testator, beginning his will by expressing an mreation i) give the bulk of his pro- 
perty to two of his sisters, g9¥¢ them only a life interest in the gies part of it; 
and, after giving legacies te others of his sisters, he expressed his wish, that A.and 
his, the testator’s, serva2t B. should be his executors, and that B. should ve with 
his two sisters, and take care of them and their property; and by a cedicil, he 
directed that che interest of 3001. should be paid to B. half-yearly, as wages for 
taking care of his (wo sisters ; and that, after the death Y B. and his two or 
the 2001. should be paid to P.: Held, that the legacy given to B. by the codiell, 
was not a legacy given to her for her care and trouble, so as to convert her into a 
trustee of the residue for the next of kin, but (hat A. and B., in their character of 
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EXECUTOR. . 
executors, took the residue beneficially; that, after the death of the two sisters, 


though the services, for which the legacy was given as wages, could no longer be 
performed, B. would still be entitled to the interest of the 3002. during her life. 
Dawson v. Thorne, (3 R. 285) 377 

4, An executrix, who, in mistake, makes payments to an annuitant in respect of his an- 
nuity, before it commences, is entitled to retain the amount of the future payments 
of the annuity: and an order, authorising her to retain them, and made upon 
petition, after the decree has been passed and entered, is regular. Livesey v. 
Livesey (3 R. 287) 399 i aed 

5, Where a testator directs his just debts and funeral expenses to be fully paid and satis- 
fied by his executor thereinafter named, it is a condition imposed upon the execu- 
tor to satisfy the testator’s debts and funeral expenses, as far as all the property, 
which he derives under the testamentary disposition, will extend, whether real or 
personal. Henvell.v. Whitaker, (3 R. 343) 427 / 

6, By a marriage settlement, stock, the property of the husband, wassettled on trust for 
the separate use of the wife during her life, and, after her death, for the husband, if 
he survived her; but if he died in her lifetime, then for such persons as he should 
by deed or will appoint; and in default of appointment, for his executors and ad- 
ministrators: the husband diedin the wife’s lifetime, having appointed an executix, 
but without exercising his power: Held, that the executrix was not entitled to the 
stock beneficially, but that it was to be administered by her as part of his general 
personal estate. Collier v. Squire, (3 R. 467) 485 

7, The husband by his will bequeathed as follows:—* And unto my wife (who I make 
full and wholly executrix) I give my house, with all my household furniture, as 
also all my plate, china, books, linen, and every other article belonging to me, both 
in and out of my house, and which may not be herein mentioned, she being sub- 
ject to the payment of all my just debts, funeral and testamentary expenses:”? Held, 

. that the beneficial interest in the settled stock did not pass to the wife. bid. 

8, Ifan executor, acting bona fide, and under a conviction that the assets are amply suffi- 
cient for the payment of the testator’s debts, permits specific legatees to retain or 
possess themselves of the articles bequeathed to them, he will be answerable for the 
value of those articles, with interest at 4/. per cent, if there should ultimately be a 
deficiency of assets, although the deficiency should be occasioned by subsequent — 
events, which he had no reason to anticipate; and the court will direct an account 
to be taken of the value of the property so possessed by the legatees, and interest 
to be computed, unless it is certain that the assets will ultimately be sufficient to 
pay all the creditors. Spode v. Smith, (3 R. 511) 502 


9, An agent named executor, is not entitled to charge commission on business done 


subsequently to the testaror’s death. Sheriff v. Axe, (4 R. 33) 555 
10, A testatrix appointed A. B, te be her executor, to see that her will was put in force: 


os executor is a trustee for the next of kin. Bradden y. Farrand, (4 R. 87) 


EXHIBITS. 
Evidence. 


EXTINGUISHMENT. 

1, A testator having devised all the residue of his reaj and pemidtial estate to trustees 
upon trust, within six months alter his decease, 10 raise 34,000/., and having out of 
this sum made a provision for the maintenance of hig two dsaghtete BE. ands 
during their minorities, directed, that a moiety of the interest arisine ite it phaila 
be paid to each daughter, on her attaining the age of twenty-one or anita tober 
separate use, during a term of ninety-nine years, if she so long lived. ea ae in 
case either of them died, leaving no childor issue of a child, the Wwinste of isan 


terest should he paid to the survivor, for her separate use, during the remainder of 
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the term, if she so long lived: and, subject to these and some contingent gifts, 
which never took effect, he bequeathed the 34,0001. to his trustees upon trust, 
after the decease of his daughters, for such person or persons as should, under the 
subsequent limitations, be entitled to the residue of his real and personatestate. In 
these subsequent limitations the trustees were directed, upon each of his daughters 
attaining twenty-one or marrying, to yield up to her a moiety of the residue of his 
real and personal estates, to hold the same to her and the heirs of her body, with 
remainder to the other daughter and the heirs of her body, remainder to his own 
right heirs. In a suit, instituted on behalf of the infant daughters, for the adminis- 
tration of the testator’s estate, a decree was made for raising the 34,0001.; and, the 
personal estate proving insufficient, ‘part of it was raised by the sale of portions of 
the real estate. Afterwards S., with the concurrence of the heir of the surviving 
trustee, suffered a recovery of her moiety of the lands to the use of herself in fee; 
the tenant to the precipe being made, and the uses of the recovery declared by a 
bargain and sale, in which both S. and the heir of the surviving trustee were con- 
veying parties, but which was not enrolled within due time. Ata subsequent period 
X. suffered a recovery of her moiety of the lands. 8S. died leaving children, having 
received out of court the moiety of the principal of that part of the charge which 
had been raised, but without having taken any steps to have the remainder of it 
| raised. Semble, that E. and §. did not take quasiestates tail in thesum of 34,0001. 
| Smith v. Frederick, 1 Russell, 174 
2, Held, that supposing E. and S. to take quasi estates tail in the 34,0002; so as to 
be entitJed to it absolutely, yet, under the circumstances of the case, the unraised 
portion of S.’s moiety of the charge was extinguished, and the unsold estates en- 
tirely exonerated. Ibid. 
_ 3, That an equitable recovery is valid, though the tenant to the precipe is made by a 
bargain and sale not enrolled within due time. bid. 
4, Effect, as to the extinguishment of a charge, of the conduct of parties who are inter 
ested both in the money and in the lands out of which the money is to be raised. 
Ibid. 


FATHER. 
1, Jurisdiction of the court to control the legal rights of a father over his childrea, on 


| the ground of immoral conduct. Wellesley v. The Duke of Beaufort, (2 R.1)1 

2, The court must have property in order to exercise this jurisdiction, and it has not 
the means of acting, except when it hasproperty to act upon. It is not however 
from any want of jurisdiction, that it does not act, but from a want of means to ex- 
ercise its jurisdiction; because the court can exercise that jurisdiction usefully aad 
practically only where it has the means of applying property to the maintenance of 
the infant. did. 


‘ 


FAMILY. 
Power. 


FAMILY ARRANGEMENT. 
Compromise. 


FOREIGN BILLS. ; 
A holder may recover in an English court on a bill drawn in France on a French stamp, 


ce of its not being in the form required by the French code, 


i D 
though, in conseque Wynne v. Jockeon; 


he had failed in an action which he brought on it in France. 
(2 R. 351) 144 
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FOREIGN INSTRUMENT. 

An instrument, executed by foreigners ina foreign country, must, ona demurrer, be 
construed according to the obvious import of its terms, unless there are allegations 
in the bili that, according to the law of the country in which it was executed, the 
true construction of it is different. King of Spain v. Machado, (4 R. 225) 643 


FORFEITURE. / 
Compensation, Marriage. 


FORGERY. Z 
1, The court has jurisdiction to declare an instrument forged, and to order it to be de- 
livered up. Peake v. Highfield, 1 Russell, 559 
2, It may make such a declaration and order, without sending the fact of forgery to be 
tried by ajury. Ibid. wie 
3, Where one witness swears to the authenticity of the instrument, the court will not 
make a decree against it, without directing an issue to try the fact of forgery. bid. 


FRANCE. 
Foreign bills. 


FRAUD. 

1, A woman, ten months before her marriage, but after the commencement of that in- 
timate acquaintance with her future husband which ended in marriage, made a 
settlement of a sum of money which he did not know her to be-possessed of; the 
marriage took place, she concealing from him both her right to the money and the 
existence of the settlement: ten years afterwards she died; and, after her death, he - 
filed a bill to have the money paid to him: Held that the settlement was void, as 
being a fraud on his marital right. Goddard v. Snow, 1 Russell, 485 

2, A. having previously borrowed 1000/. of B., executes to hima bond for that sum, 
and B., two days afterwards, executes a deed, whereby he covenants that the bond 
shall not be enforced: some years afterwards, B. having become bankrupt, his 
assignees brought an action on the bond, and filed a bill to have the deed of cove- 
nant declared fraudulent. Held, that the court will not interfere against the legal 
operation of the deed; there being nothing to show that B. was insolvent when he 
executed it; and there being evidence, that A. had also at that time pecuniary claims 
on B., and that the execution of the bond was accompanied by an agreement, that 
payment of it should not be enforced. Slack v. Tolson,1 Russell, 553 


FRAUDULENT CONVEYANCE. 

1,-A. being tenant for life of certain premises, with a power of limiting a jointure to his 
wife, a settlement is executed on his marriage, by which he demises’ the lands, of 
which he was tenant for life, to trustees for a term of ninety-nine years, on 
trust to secure the payment of a yearly sum to his wife as pin-money during the 
coverture, and he limits a jointure to her after his death; the same parties on the 
same day execute another instrument, by which A, covenants not to sell or incum- 
ber the lands comprised in the term; and it is declared, that, if he shall at any time 
sell or incumber them, or attempt so to do, the trustees of the term shall receive 
the rents and profits, and apply them, as they may think fit, for the maintenance and 
support of A., or his wife or children or issue: the covenant and this proviso are 


fraudulent and void as against a subsequent incumbrancer of A.’s life estate, 
v- Lord Ennismore, (4 R. 131) 598 
2, Voluntary settlement. 


Phipps 


GAMING. 


Bills of exchange, made in France, on French stamps, and substituted in France for 
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GAMING, 
English bills of exchange, which were originally given fora gambling debt, ordered 
to be delivered up. Wynne v. Callender, 1 Russell, 293 
» GENERAL RELIEF. f 
Pleading. 
GRAMMAR SCHOOL. 

1, Where a school, upon the true construction of the instruments’ establishing it, ought 
to be a grammar school for instruction in the classics, the trustees will not be per- 
mitted to convert it into a school for teaching merely English, writing and arithme- 
tic, though it had ceased, from before the time of living memory, to be a place for 
classical education, and though it appeared from old regulations, that elementary 
instruction in English had always been one of the objects of the institution. Altor- 
ney- General v. The Earl of Mansfield, (2 R. 501) 213 

2, Where the original statutes of such a school. show that theintention of the founder 
was, that the master should be employed personally in teaching the children, he 
must not leave ihe detailed management of the school to an usher; nor is it any ex- 
cuse for his doing so, that, as minister of a chapel annexed to the school, he de- 

: votes his time to ecclesiastical duties. Ibid. 

3, A chapel had been granted to the trustees of the school for the maintenance of the 

school, and the inhabitants of the hamlet had been long accustomed to attend the 

performance of divine service there;—it was held, with reference to the details of 
its history, and the particular language of the instruments, that the chapel was not 
inthe nature of a chapel of ease for the accommodation of the hamlet, but belonged 
to the school, and that the trustees of the school had no right to apply the reve- 
nues of the charity in enlarging the chapel for the accommodation of the inhabi- 
tants of the hamlet, J id. 

4, If it were the object of the founder of a grammar-school that boys, who came there, 
should be taught the learned languages, after they had gone through the more ele- 
mentary parts of education, then, if two boys were to come with a declaration on 
the part of the parents of one of them, that he was meant to be taught the elemen- 
tary knowledge only, and then to quit the school, the court would say, that the 
object of the founder must be enforced, and would compel the master to take the 
boy who was meant to acquire the learned languages, in preference to the other 
boy. Ibid. 


GUARDIAN. 
1, If two persons are appointed by the court guardians of an infant during his minority, 
or until further order, the guardianship is at an end on the death of one of them, 
and there must be a new appointment. Bradshaw v. Bradshaw, 1 Russell, 528 
2, Guardian appointed without a reference to the Master. Jn re Jones, 1 Russell, 478 


HEIR. 

) 1, Where a pecuniary legacy is given by a testator to his heir, the word is to be under- 
stood in its legal and ordinary sense, unless controlled by the context of the will; 
and the heir at law will take the legacy, and not the next ofkin. In sucha case, it 
makes no difference, that there are three co-heirs. JMounsey v. Blamire, (4 R. 
384) 718 

) 2, Issue, Bond. 


ILLEGITIMACY. 
3 A testator devised his real and personal property to trustees, upon trust for four children 
of Martha Davies, whom he described by their respective names, “ together with 
every other child born of the body of Martha Davies alive at my decease, or born 
within nine months afterwards, share and share alike:” Martha Davies had two 
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ILLEGITIMACY. . 
other children born after the date of the will, but before the date of a codicil to 


it; and these, as well as the four previously born, were all illegitimate: the 
children, born after the date of the will, are not entitled to any share of the pro- 
perty. Mortimer v. West, (3 R. 370) 439 


IMPERTINENCE. 

1, The court will decide, in the first instance, on alleged impertinence in affidavits 
sworn in bankruptcy, where the impertinence is of such 4 kind, that there would 
be nothing gained, in point of convenience, by directing a reference to the Master, 
Ex parte Palmer in re Daniell, (4 R. 188) 626 

2, An affidavit, verifying a short-hand writer’s notes of a trial at nisi prius, which in- 
volved the same question as is raised on a petition in bankruptcy, is wholly imper- 
tinent. bid. 


INDIAN SECURITIES. ~ 
Conversion. 


INFANT. 
1, An infant cannot sustain a suit for the specific performance of a contract, because 


the remedy is not mutual. Flight v. Bolland, (4 R. 298) 675 
- 2, The court will make an order for appointing a guardian and allowing maintenance, 
. upon petition without bill, where the infant’s income does not exceed 3001, a year. 
Ex parte Lakin, in the matter of Lakin, (4 R. 307) 679 
8, Maintenance will not be allowed, without a bill filed, to an infant entitled to a real 
estate, which is of the value of 1007. In the matter of Sir William Molesworth, 
(4 R. 308) 680 
4, If letters of administration be granted to an infant, under which he receives and dis- 
poses of assets of the intestate, an account cannot be directed in respect of his 
receipts during his infancy. Hindmarsh vy. Southgate, (3 R. 324) 417 


INJUNCTION. 

1, Injunction granted ex parte to restrain the owner of a house from making any erec- 
tions or improvements, so as to darken or obstruct any of the ancient lights of an 
adjoining house. Back v. Stacy, (2R.121) 49 

2, A bill was filed by a person in possession of certain lands for the specific perform- 
ance of an alleged parol agreement to grant him a lease for seven years, and for 
an injunction to restrain an ejectment: the defendant, by his answer, admitted that 
he had been disposed to permit, and would have permitted the plaintiff if he had 
been satisfied with his conduct, to remain in possession for the time and on the 
terms alleged to have been specified in the supposed agreement; and that the plain- 
tiff probably expected to remain in possession for that time and on those terms; 
but he expressly denied that any such agreement had been made; and he insisted 
that the plaintiff was tenant only from year to year, and had done many acts which 
would have been “breaches of the covenants of the lease supposed to have been 
contracted for:—The court, upon this answer, refused to make the order nisi abso- 
lute, and continued the injunction upoa terms. Atwood v. Barham, (2 R. 186) 74 

3, In a suit instituted to restrain proceedings on bills of exchange, alleged to have been 
given for moneys lost at play, an injunction until the hearing of the cause or fur- 
ther order was obtained upon the answer of the defendant, the plaintiff paying into 
court the amount of the bills and interest; but, at the hearing, the plaintiff having 
no evidence in support of his case, and the defendant in his answer denying all 
knowledge of the gambling transaction, out of which the bills were said to have 
originated, and having sworn that he gave valuable consideration for them, though 
as to the particulars of that consideration his statements were vague and not very 
satisfactory, the bill was dismissed with costs;—Under such circumstances the 
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INJUNCTION. 


decree ought to direct the fund.in court to be paid to the defendant, without putting 
him to the further prosecution of the action, or awaiting its result. Wynne v. 
Jackson, (2 R. 351) 144 


» 4, Articles under which A. had served his clerkship to an attorney, contained a proviso, 


that A. should not practise’ within a certain district; and also a covenant on the 
part of his father, that A. should, within a month after he came of age, execute a 
bond in a specified penalty to insure his fulfilment of the proviso; A., who was an 
infant at the time of the execution of the articles, served under them for three 
years after he attained his full age, but was never called on to execute any bond, 
and, with a knowledge of the purport of the articles, completed his clerkship, and 
afterwards began to practise as an attorney within the district from which the arti- 
cles purported to exclude him: A motion for an injunction to restrain him from prac- 
tising within that district was refused with costs. Capes v. Hutton, (2 R. 
357) 147 

5, Injunction granted ea parte to stay proceedings at law in a court of creat sessions of 
a Welsh county, where the action was commenced at so late a period as to render 
it impossible for the plaintiff in equity to obtain the common injunction in time to 
serve any useful purpose. Jones v. Bassett, Bevan v. Reid, (2 R. 405) 171 

6, In an injunction cause, a defendant, to whose answer exceptions have been allowed, 


is entitled to file a further answer, after notice to his solicitor that the plaintiff has 


presented a petition for an order to be at liberty to amend and that the defendant 
may answer amendments and exceptions together, provided the further answer be 
filed before the order is actually served. Leyburn v. Green, (2 R. 577) 241 

7, A plaintiff cannot move ex parte for an injunction, after he has served the defendant 
with subpena, and the defendant has appeared. Perry v. Weller, (3 R. 519) 506 

8, In acourt of equity, a debt secured by bond may be carried beyond the penalty of 
the bond, if the debtor has by injunction restrained the creditor from proceeding at 
law, and there has been no misconduct on the part of the creditor. Grant vy. Grant, 
(3 R. 598) 582 

9, A writ of ne exeat regno granted at the suit of a person equitably entitled to the sum 
due on certain bonds, though the transactions, out of which the demand arose, took 
place in Jamaica, betweeen parties resident there, and were the subject of suits in 
that is!and, and though in one of those suits an injunction issued, restraining the 
person whom the present plaintiff represented, from proceeding on the bonds at law; 
the court, considering the injunction, though never dissolved, as substantially sup- 
perseded by subsequent proceedings. Grant v. Grant, (3 R. 598) 532 

10, Where the obligor in a bond has obtained the common injunction to restrain the 
obligee from proceeding in as action which has been commenced in his name by 
an assignee of the bond, the answer of the obligee cannot be read in opposition to a 
motion to dissolve the injunction made by the assignee. Montague v. Hill, (4R. 
128 ) 596 

11, Quere, Whether the proceedings of the assignee in the name of the obligee are 
stayed by an injunction, which restrains only the assignee, his counsellors, and 
agents. Ibid. Bagh 

12, B., the holder of certain bills accepted by F., attaches, by proceedings in the lord 
mayor’s court, in the hands of C. a large sum of money belonging to F.; F. having 
filed a bill to restrain the action, a special injunction is granted, and the money is 
paid into court by the garnishee; B. by his answer denies the whole of the equity 
suggested by the bill: Held, that, though the injunction — be dissolved, the 
money ‘in court will not be paid out to B., before he has obtained judgment in his 
action. Furnival v. Bogle et al., (4 R. 142) 603 ; 

13, At the hearing of the cause, a bill will be dismissed, if there be no evidence against 
a defendant, although, upon a motion for an injunction, a case was made against 
him, on which an ex parte injunction was sustained. Barfield v. Kelly, (4 RB. 
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INJUNCTION. ; 

14, French stock, the property of a bankrupt, was transferred by him to his wife, who 
afterwards transferred it to her three sisters; the wife, by her will, exercised a ge- 
neral power of appointment which she had over moneys standing in the name of 
trustees in the English funds, and died in her husband’s lifetime; one of the three 
sisters, who was also an appointee, and her residuary legatee, and usually resided 
in France, took out administration to her, with the will annexed. An injunction 
was granted at the suit of the assignee to restrain the trustees from transferring any 
of the stocks in the English funds over which the deceased wife’s power of ap- 
pointment extended. Stead v. Clay, (4 R. 550) 790 

15, Injunction granted ex parte to restrain the negotiation of a bill of exchange by a 
holder who had given valuable consideration for it, but who had notice that it had 
been improperly accepted by a partner of the plaintiffs, in the partnership name. 
Hood v. Aston, 1 Russell, 442 

16, Though the court acts on the doctrine of lis pendens, that is not to deprive the suitor 
of the more effectual protection of an injunction, did. | 

17, Copyright, Election of a vicar or minister, Power. 


INQUISITION. 
Lunacy. 


INSOLVENT DEBTOR. 
1, The equity of redemption of aleasehold for years, witha covenant for perpetual renewal, 
is not an interest in real estate within the meaning of the 53 Geo. III. c.102,s. 19. 
Waldron v. Howell, (3 R. 376) 442 s 
2, The assignee of an insolvent is not bound, under that section, to dispose of such an 
equity of redemption by public auction. Ibid. - 


INTEREST. 

1. When a legacy is not paid at the time appointed by the testator, legacy-duty is pay- 
able, not merely on the capital sum bequeathed, but on the aggregate amount of 
capital and interest, which is ultimately received by the legatee. Thomas v. Mont- 
gomery, (3 R. 502) 502 . 

2; A purchaser, who has not been in possession, is bound to pay interest on the pur- 
chase-money, and take the rents and profits, only from the time when a good title 
was first shown, and not from the time fixed by the agreement for the completion 
of the purchase. Jones v. Mudd, (4 R. 118) 591 

8, A contract of purchase contained a stipulation, that, if, by reason of any unforeseen 
or unavoidable obstacles, the conveyance could not be perfected for execution be- 
fore the day fixed for the completion of the purchase, the purchaser should from 
that day pay interest at 5/. per cent on his purchase-money, and be entitled to the 
xents and profits of the premises: the vendor did not show a good title till long 
after the specified day: held, that he was not entitled to interest except from the 
time when a good title was first shown. Monk v. Huskisson, (4 R. 121, n.) 591 

4, Receiver, Specific performance, Surety, Vendor. 


INTERPLEADER. " 

1, In an interpleading suit, the court will order the money, which has been brought in 
by the plaintiff, to be paid to a person having authority from all the defendants to 
receive it, though some of the defendants have not appeared: and for that purpose a 
reference will be directed to the Master to inquire, whether a sufficient authority 
to receive the money has been given. Powell v. Sonnet,(3 R. 556) 517 

2, A testator having bequeathed a legacy to trustees on trust, to invest it on govern- 
ment or good security, and to pay the interest to a woman for life, and, after her 
death to distribute the principal among certain persons; the executors and the 
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INTERPLEADER. 


trustees agreed that a bond-debt of equal amount, which was due to the testator 
should be appropriated to the payment of the legacy, and communicated this 
arrangement to the obligor of the bond, who, for many years, paid the interest to 
the tenant for life, with the privity of the trustees: afterwards the surviving trustee 
of the legacy gave notice to the debtor not to pay the money to the executors, who, 
on the other hand, commenced an action upon the bond; the debtor having filed 

_ a bill of interpleader, the executors demurred; but the demurrer was over-ruled. 
Wright v. Ward, (4 R. 215) 639 


ISSUE. 


1, Anew trial of an issue will nct be granted, merely because, on the former trial, evi- 


dence was rejected which ought to have been received. Barker v. Ray, (2R. 
68) 31 


2, Neither will a new trial be granted, merely because the judge made to the jury an 


inaccurate representation of the effect of the defendants’ answers. Ibid. 

3, The defendants to a bill by a rector for tithes of hay set up a modus of twopence for 
each load of hay of the weight of one ton, payable at Easter by the several occu- 
piers, in lieu of tithes of hay grown from Easter in the year preceding inclusive: 
and they by their answer further stated, that the amount of the modus payable to 
the rector under such custom, had been usually ascertained by a person, on behalf 
of the rector inspecting the ricks of hay made within the parish in each year, and 
forming an estimate of the number of loads of one ton weight contained in each 
rick, upon which estimate the whole of the annual modus payable to the rector was 
calculated, but that the mode of estimating the weight formed no part of the cus- 
tom: it also appeared, that, in a suit instituted in the exchequer by the same rector 
against some occupiers for the tithe of hay in the same parish, an issue had been 
directed, and, the jury having found that twopence for every load of hay:of the 
weight of one ton had been immemorially paid to the rector at Easter in each year, 
by the several occupiers of Jands,in lieu of the tithes of hay, the rector’s bill had 
been dismissed with costs: Held, that the alleged modus was bad in law, and that 
an account ought to be directed against the defendants, without directing an issue 
as to the validity of the modus. Goodenough v. Powell, (2 R: 219) 89 

4, Quere, Whether the court ought to direct an issue to try the validity of a modus, 
where the modus is stated, in the answer, in such a form that it would not be good 
in law, if proved exactly as it is alleged, but the court has reason to believe, that, 
on a trial, those circumstances, which would be requisite to give it validity, may 
possibly be established on evidence. bid. 

5, A reference to the commissioners to review the proof of the trading, and of the peti- 
tioning creditor’s debt, substituted for the trial of an issue as to the validity of the 
commission. Ex parte Hudson, (2 R. 456) 196 

6, Where a party wishes to obtain a new trial of an issue, he must first, on an ex parte 
application, satisfy the judge in equity, that there is a reasonable ground for send- 
ing to the judge who tried the issue ‘for his notes of the trial. Morris v. Davies, 
(3 R. 318) 414 

7, Circumstances under which a new trial of an issue of devisavit vel non will be di- 
rected. Winchilseav. Wauchope, (3 R. 441) 474 

8, A third trial ofan issue of devisavit vel non directed, after two juries had found in 
favour of the will. Ibid. 

9, Quere, Whether, in a question between a devisee and an heir-at-law, the court will 

* bind the inheritance by the result of one trial. bid. 

10, An issue directed to try a plaintiff’s right, though no adverse claim is set up, and 
atrong uncontradicted evidence is produced on his part. Moons v. De Bernales, 
1 Russell, 301 : . 

11, Persons, who were found by the Master to be the next of kin of the intestate, and 
were named by the court to be defendants in an issue directed to try the rights of 
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ISSUE. Lae 
other persons, who claimed also to be next of kin, were allowed a sum of 5001. 


out of the estate of the intestate, on giving security to account forit. Gregg v. 
Taylor, (4 R. 279) 666 , 

12, If an heir at law, alleging insanity in a devisor, file his bill against the’ devisee, and 
he failin the issue devisavit vel non, he shall pay the costs of the suit, unless he 
might have asserted his claim by ejectment; and then his suit will be deemed vexa- 

tious, and he will be ordered to pay the costs of it. Scaife v. Scaife, (4 R. 309) 

681 ‘ ; 

18, Title, Spoliation. 


JAMAICA. 
Ne exeat. 


JOINT INSTRUMENT. 

1, Semble, Where the parties intended thata promissory note should be joint and 
several, but, through ignorance, it is expressed to be joint only, a court of equity 
will relieve as well against the surety, as against the principal. Rawstone v. Parr, 
(3 R. 424) 465 

2, But where a joint promissory note, signed “J. and J. E.—J. P., surety,” was given | 

- toa creditor of the firm of J. and J. E., and J. P. died, J. and J. E. being both 
alive, one of whom afterwards became bankrupt, and the other insolvent: Held, 
that the promissory note could not be considered as several against J. P., the surety. 

- Ibid. 


JOINT DEBT. 
In a creditor’s suit for administering the assets of B., a joint creditor of A. and B. was 
permitted to prove,—A. having become bankrupt, and it appearing that there were 
no joint assets of A. and B. Cowell v. Sikes, (2 R. 191) 76 


JOINT STOCK COMPANIES. 

1, Some shareholders in a joint stock company may sue, on behalf of themselves and 
the other shareholders, for the purpose of compelling directors of the company to 
refund moneys improperly withdrawn by them from the stock of the company, and 
applied to their own use. Hichens v. Congreve, (4 R. 562) 795 

2, A clause in an act of parliament, passed for the regulation of a joint stock company, 
provided, that all proceedings, whether at law or in equity, to be carried on by or 
on behalf of the company against any person or persons, whether such person or 
persons should be a member or members of the company or not, should be insti- 
tuted and carried on in the name of the chairman or of one of the directors as the 
nominal plaintiff: such a clause does not apply to a case in which directors appro- 
priate to their own use part of the joint stock by charging the company with a 
much larger sum, as the price of property purchased by them, than was actually 
paid. Zbid. 

3, A bill being filed bya shareholder in a joint stock company against the directors and 
other shareholders, in order to have the partnership dissolved, and the ‘proper. ac- 
counts taken; and fourteen of the directors, who all appeared by the solicitor of the 
company, having filed fourteen separate answers, with long schedules to each, all 
of which answers and schedules were nearly verbatim the same: Held, that in that 
stage of the cause, no inquiry could be directed into the necessity or expediency 
of filing those separate answers with a view to the defence of the suit. 
dau v. Moore, 1 Russell, 441 

4, The plaintiff in such a suit, notwithstanding the adoption of such a mode of defence 
will not be permitted to dismiss his bill without costs, on his own application; nol 


will any reference be dirgcted to the Master, with a view to modify the costs which 
the plaintiff shall pay. bid. 
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JOINT STOCK COMPANIES. 

5, The court cannot require several defendants (o join in their defence. Ibid: 

6, If a motion is intended to lay the foundation for a subsequent application against the 
solicitor of some of the parties, the solicitor, in his personal capacity, ought to be 
made a party to that motion. Idvid. 

7, Semble, A shareholder in a joint stock company cannot file a bill on behalf of him- 
self and others of the shareholders for a dissolution of the concern. Ibid. 

8, Observations of the Lord Chancellor on the legal history of joint stock companies, 
and on the provisions which have been introduced into acts of parliament creating 
or regulating such companies, in order to give effect to legal proceedings to which 
they are parties. bid. 


JURISDICTION. 

1, In the course of proceedings between A. and B. in the king’s bench, a reference had 
been directed to the Master of that court, in which A. was to give credit for all 
sums of nioney received by him for or on account of B.; in taking that account, the 
Master had refused to charge A. with a sum received by him in payment of a debt 
due to B., which debt B. had assigned to C. without consideration, and upon a 
trust subsequently declared for him B.; and the court of king’s bench refused 
to direct the Master to review his allocatur: B, may maintain a bill in equity 
against B. and C., praying a declaration that the assignment of the debt to C. was 
merely in trust for B., an account against A., and an injunction to stay proceedings. 
on the allocatur of the Master. arquharson v. Pitcher, (2 R. 81) 39 

2, The liability of a surety in a bond is not discharged by the delay of the creditor in 
suing for the debt, or by the circumstance of the principal debtor afterwards exe- 
cuting to the creditor another bond fora larger sum. Hyre v. Everett, (2 R. 381) 
159 

3, Semble, It is illegal to publish part of a depending cause. Deacon v. Deacon, (2 R. 
607) 253 

4, Under the conventions with France for indemnifying British subjects for the confis- 
cation of their property by the French revolutionary government, and the act of the 
59 Geo. III. c. 31, compensation for an estate, and the movable property on it, was 
awarded by the commissioners to A., as executor and residuary legatee of B. A bill 
was filed by one of the co-heiresses of the wife and children of B., all of whom 
had died during his lifetime, alleging, that, by the then existing laws of France, the 
will of B. was inoperative, and that a moiety of the property did not belong to him, 
but to his wife, from whom it had descended to the children, and from them to the 
plaintiff and another person, co-heiress with her, and claiming for such co-heiresses 
a moiety of the compensation. No claim had been duly made before the commiss- 
ioners in'respect of the alleged title, which the plaintiff sought to enforce, neither 
had there been any discussion before them as to that title, but the facts, out of 
which it arose, were disclosed or alluded to in the proceedings which led to the 
award: Held, that, under such circumstances, the court of chancery would not in- 
terfere to relieve the plaintiff. Hill v. Reardon, (2 R. 606) 253 ° 

5, Where a person,.in whose favour an adjudication under these conventions has been 
made by the commissioners or the privy council, is affected by a trust or by fraud, 
the court has jurisdiction to enforce the trust or relieve against the fraud. Ibid. 

6, Semble, These conventions and treaties, and the act for carrying them into effect, do 
not exclude the jurisdiction of a court of equity to examine and enforce equities 
attaching upon the compensation in the hands of the person in whose favour the 

-award of the commissioners has been made, Ibid. 

7, A court of equity will not appoint a receiver of rates, which are to be assessed by com- 
missioners and collected at a future period. Drewry v. Barnes, (3 R. 94) 311 

8, A court of equity will not interfere in favour of a party who omits to avail himself of 
his legal remedy in due time. bid. 

9, A court of equity will not interfere to enable an incumbrancer of parish rates to ob- 
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ION. : 
Es, payment of arrears of interest, which he neglected to claim at the time when 
they became due. Ibid. se 
10, Clauses in a local act, providing that persons agerieved by the commissioners, ap- 
pointed to carry it into execution, should appeal to the quatig HenShONS; and that 
twenty-one days’ notice should be given before any action or suit was commenced 
for any thing done in pursuance of the act, do not apply to the case ofa person 
claiming as an incumbrancer of the rates which the act gave authority to assess 
and levy, and instituting his suit in order to give effect to his ineumbrance- Ibid. 
11, Where a tribunal determines in a matter not within its jurisdiction, the decision is 
a nullity. Attorney-General y. Lord Hotham, (3 R. 415) A62 
12, The general principle of a court of equity is, that a bill in equity iaay, be filed for 
the delivery up of an instrument which cannot be enforced in Jaw, in order that the 
plaintiff may not be harassed by vexatious proceedings at law. Grover v. Hugell, 
(3 R. 432) 467 
13, Lunatic. 


LAND-TAX. 

1, Surplus stock arising from sales under the acts for the redemption of the land-tax, 
will be ordered to be transferred to the party, who, if it were laid out in the pur- 
chase of lands, would be entitled to have the lands conveyed to him in fee. In 
the Matier of Fortescue, (3 R. 128) 325 

2, A person who has entered into an agreement for the purchase of land, which was 
formerly part of the glebe of a rectory, and had been before sold for the redemption 
of the land-tax, is not bound te complete his purchase, when it appears that, upon 
the prior sale for the redemption of the land-tax, the rector himself was the actual 
purchaser, in the name of his curate. Grover v. Hugell, (3 R. 428) 467 


LACHES. 
Leasehold. 


LEASE. 

1, Quere, As to the construction of a proviso in a lease, that, in certain events, the 
lease shall cease and be void, and the lessor may re-enter? Dakin v. Cope, (2R. 
170) 66 ; 

2, The court will not sanction the granting of building leases of part of a lunatic’s estate 
for 999 years. In the Matter of Starkie, (2 R. 197) 79 

3, Trustees of a charity grant an improper lease of the chatity lands, in which they 
covenant with the lessee for his actual enjoyment of the demised premises during 
the term:—The court, in setting aside the lease, will order theindenture of demise 
to be cancelled in toto, and will not leave the personal covenants of the trustees in 
force for the benefit of the lessee. Attorney-General v. Morgan, (2 R. 306) 123 

4, A testator, seised of estates in fee, and holding certain lands and tithes in the county 
of H. under church-leases for lives, devised all his lands and hereditaments in the 
counties of H. and G., and all other his real estate, to his daughter and the heirs of 
her body ; and for default of such issue, to F. and his heirs, The daughter, at the 
testator’s death, and ever afterwards, was of unsound mind. Her husband, having 
taken out administration to the testator, with the will annexed, procured, from time 
to time, renewals of the leases. She survived him, as wellas all the cestuis que vie 
named in the testator’s leases, and died without issue, and without having done 
any act to bar such interest as F, had under the devise. Held, that the leaseholds 
for lives passed by the will: and that F. was entitled to the benefit of the subsist- 
ing leases, which had been obtained by way of renewal of the old leases. Fitzroy 
v. Howard, (3 R. 225) 372 

5, Ifa tenant for life of an underlease for eighteen years, granted by a person who him- 
self holds the premises so underlet, along with other pwoperty, under a lease for 
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LEASE. 


twenty-one years, purchases the interest of his immediate lessor, and obtains from 
the superior lessor a renewal of the lease thus purchased, the renewed lease is 
subjected, so far as regards the premises which Were comprised in the underlease, 
to the same trusts, as would have affected the underlease, if it had not been merged 
or had not expired by the effluxion of time. Giddings v. Giddings, (3 R. 241) 379 

6, The same rule holds, though the ,lease at the time of the purchase was vested in a 
trustee upon trusts, under whieh he could not have granted a renewal of the under- 
lease, and though the tenant.for life outlived, by twenty-five years, the time at 
which the underlease would have expired by effluxion of time. Ibid. 

7, Upon an information to set aside a lease for ninety-nine years of charity lands, the 
defendants, the lessees, set up a title adverse to the lease: upon the merits, it was 
held, that there was no ground for the defence; but the court was of opinion, that, 
if the merits had been otherwise, the defendants were estopped, and could not 
dispute the title, while they retained the possession. .ditorney- General v. Lord 
Hotham, (3 R. 415) 462 

8, A husbandry lease of charity lands for ninety-nine years, at an uniform rent, cannot 
be supported. ibid. 

9, Premises, held under distinct leases, ordered to be sold in one lot, upon the specula- 
tive probability, arising from the nature of the property, that a higher. price would 
be obtained by that mode of sale, than if they were put wie in distinct lots. Cooke 
v. Collingridge, (3 R. 520) 506 

10, The assignee of a lease for lives, which contained a covenant for renewal upon the 
dropping of any life, provided application were made within six months, having 
omitted, upon the death of one of the cestuis que vie, to apply fora renewal within 
the six months, filed his bill praying relief, upon the ground that he did not, within 
the six months, know that the person was dead,-or that the deceased person was 
dead, or that the deceased was one of the cestuis que vie named in the lease: 
the bill was dismissed with costs, because the plaintiff might have known the facts, 
if he had used reasonable diligence, and acted with ordinary prudence. Harris 
v. Bryant, (4 R. 89) 582 . 

11, Every presumption is to be made to support aright of renewal, where, from 1682, 
leases for twenty-one years, ata small rent and fine certain, of the tithes ofa parish, 
had been regularly granted by the respective bishops of Ely, who were impropriate 
rectors of the parish, to the vicars for the time being, The Attorney-General 
v. The Bishop of Ely, (4 R. 102) 588 ; . 

12, A testator devised premises, which he held by lease under the dean and chapter of 
Westminster, to A. for life, subject to the payment of all fines and rents as they 
became due yearly; and.he directed that, after A.’s decease, the premises should 
be vested in two trustees, who were te manage the same to: the best advantage, 
and were to pay all rents and fines until B. should attain his age of twenty-one years, 
to whom the testator bequeathed all the remaining term and interest which he had 
in the lease: the lease was holden at a nominal rent, and contained no covenant to 
renew; but the custom of the dean and chapter was, to renew every seven years on 
receiving a reasonable fine; and, at the death of the testator, about thirty years of 
the term was unexpired: Held, that A. was not bound {0 renew the lease at any 
time during her life. Capel v. Wood, (4 R, 500) 766 

13, Order made, ex parte, under the 6 Ann. c. 18, that a lessee for lives should produce 
the cestuis que vie to persons named, and at a time and place specified in the 
order. Ex parte Whalley, (4 R. 561) 795 

14, Agreement, Renewal, Specific performance, Will. 


LEGACY. 


1, In a suit for the administration of a testator’s assets, after the decree on further direc- 
tions had sanctioned payments made by the executor in discharge of legacies, and 
had directed the fund in court to be apportioned among the other legatees, a creditor 


846 INDEX. 


LEGACY. : 
obtained permission to prove his debt; the Master subsequently reported a debt to 


be due to him; but, in the meantime, the fund had been apportioned, and part of 
it had been paid over, whiJe the remainder had been carried to the account of par- 
ticular legatees: Held, that the creditor was entitled to receive out of the funds of 
the legatees so remaining in court, not the whole of the debt, but only a part of it, 
bearing the same proportion to the whole, as the legacies given to those legatees 
bore to the whole amount of the legacies given by the will. Gillespie v. Alexan- 
der, (3 R. 130) 326 

2, A legacy was given to the-separate use of a married woman during the joint lives of 
her and her husband, and in case she survived him, to her absolutely, but if she 
did not survive him, to such person as she should by will appoint, and, in-default of 
appointment, to her next of kin, exclusive of her husband; she died in the lifetime 
of her husband and the testator: Held, that the legacy lapsed. Bakerv. Hanbury, 
(3 R. 340) 425 

8, A testator bequeathed to his daughter 50,0001. of which 20,0001. was to be paid to 
her absolutely, and, as to the remaining 30,000/., she was to receive the interest to 
her separate use during her fife, and, after her death, the principal was to be paid 
to such person or persons as she might by her will appoint; and, after giving va- 
rious other legacies, and bequeathing to the same daughter a share of the residue 
of his personal estate, he directed. that all the specific and pecuniary legacies 
thereinbefore bequeathed, should be paid to the respective legatees free of the 
legacy duty; the daughter having died in his lifetime, he afterwards, by a codicil, 
‘+ instead of the legacies given to her by my will, which are now lapsed,” be- 
queathed to her husband 20,000/.: Held, that the husband was not entitled to have 
the 20,0001. paid to him free of legacy-duty. Chatteris v. Young, (2 R. 183) 72 

4, A testator resident in India, bequeathes to an infant a sum of money, to be invested 
in the company’s securities, of which the interest is to be applied to her mainte- 
nance, and the principal to be settled upon herself for life, with remainder to her 
children. He is lost on his voyage to England, leaving all his property in India; 
executors resident in that country prove his will at Calcutta, invest the legacy in 
the company’s securities, and for several years remit the interest to their corres- 
pondents in London, for the benefit of the legatee, who had come to England; a 
part of that interest is brought into court, in a suit instituted by her for the appoint- 
ment of a guardian, and the allowance of maintenance, and an order is made for 
the payment to her guardian, out of the fund so created, of 200/. a year as mainte- 
nance: Held, that there was a specific appropriation in India of the legacy, and 
that the payment of 200/. a year was not liable to the legacy duty. Hay v. Fair- 
lie, ¥ Russell, 117 

5, When a legacy isnot paid at the time appointed by the testator, legacy-duty is payable, 
not merely on the capital sum bequeathed; but on the aggregate amount of capital 
and interest, which is ultimately received by the legatee. Thomas v. Montgom- 
ery, (3 R. 502) 502 . 

6, Where a testator gives annuities, and directs them to be paid without any deduction 
whatsoever, and where, from the nature of the property out’ of which the annuities 

_ are to paid, there could be no deduction, except in respect of the legacy duty,— 

there the annuities shall be paid clear of legacy duty. Smith. v, Anderson, (4R, 
352) 702 


LEGACY, LAPSED. 
Will. 


LEGACY, SPECIFIC, 


1, A testator gave anumber of legacies, adding,—“ I guaranty my estates at C. for the 
payment of the above legacies;” and he, in the subsequent part of his will, gave 
many other legacies. The first class of legacies are not specific, and, failing the 
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estates‘at C., are to be borne by the general personal estate. Willox v. Rhodes, 
(2 R. 452) 194 

2, A testator gives a specific bequest to A., and directs that, in consideration of the 
bequest, A. shall pay his debts, and makes A. his residuary legatee, and. executor: 
the payment of the debts is a condition annexed to the specific bequest, and, if A. 
accept the bequest, he is bound to pay the debts, though they should far exceed 
the amount of the property bequeathed to him. Messenger v. Andrews, (4 R. 
478) 761 

3, Will. 


LENGTH OF TIME. 
Account, Agreement. 


LIEN. 
1, By an agreement for the sale of an estate, the purchase-money with interest was to 
be secured by the bond of the purchaser, and was to remain so secured during the 
life of the vendor. The conveyance, which was afterwards executed, expressed 
that the purchase-money had been paid, and.the vendor’s receipt was indorsed upon 
its but, in fact, only a part of the price had been paid, and the residue was secured 
by the purchaser’s bond, conditioned for payment of the principal with interest, . 
within twelve months after the death of the vendor, and of interest in the mean 
| time. The vendor was held to have a lienon the estate for the amount of the 
bond. Winter v. Lord Anson, (3 R. 488) 495 
2, There is no distinction between copyholds and freeholds, as to the doctrine of a 
vendor’s lien for his purchase-money. Winter v. Lord Anson, (3 R. 492) 495 
2, If the vendor ofan estate, the contract for which was not completed in the lifetime - 
of the testator, who was the purchaser, is afterwards paid his purchase-money out 
of the personal assets, the simple contract creditors of the testator shall stand in the 
place of the vendor, with respect to his.lien on the estate sold, against the devisee 
of that estate. Selby v. Selby, (4 R. 336) 694 
A, Quere, If a pecuniary legatee would be entitled to the same benefit against the 
devisee? Ibid. 
| 5, A son conveys an estate to his father nominally as purchaser, but really as a trustee, 
and in order that the father, who was in better credit than the son, might raise 
money upon it by way of mortgage, for the use of the son: the father died shortly 
afterwards, and before any money was raised, having, by a will subsequent to the 
conveyance, made a general devise ofall his real estates: the case is within the 
statute of frauds, and parol evidence is not admissible to prove the trust; but the 
son has a lien on the estate, as vendor for the apparent consideration, no part of 
which was-paid. Leman v. Whitley, (4 R. 423) 736 
6, A business, which was. the property of A., was carried on in the name of B., who was 
the agent of A. at a fixed salary; A. being under considerable liabilities in respect 
of that business, B. became bankrupt; A. was held to have a lien on the property 
of ihe concern to the extent of his liabilities; and the assignees of B. were restrained 
from interfering with the business or the property belonging to it, and from receiv- 
ing moneys due to it. Foucraft v. Wood, (4 R. 487) 765 
7, Executors, who are also trustees, agree to give one of the residuary legatees, as a se- 
curity for his share, a legal mortgage of real estate; part of the testator’s assets, 
and, fer the purpose of having the mortgage prepared, they deliver the title deeds 
to his agents; this gives him an equitable lien on the property, as against the exe- 
eutors, though not as against the other residuary legatees. Hockley v. Bantock, 
1 Russell, 141 
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LIFE INSURANCE. 
In the policies effected by the Amicable Society, there is no exception as to death by the 
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LIFE INSURANCE. 
hands of justice: a person, insuring his life in that office, afterwards suffered death 


fora criminal offence: the policy was not thereby avoided. Bolland v. Disney, 
(3 R. 351) 430 


LIMITATIONS, STATUTE OF. 
An admission of a debt by the executrix. of a trader, within six years before the filing » 
of a creditor’s bill, will not take the debt out of the statute of limitations, so as to 
make it, under the 47 Geo. III. c. 74, a charge on the real estate in the hands of the 

devisee. Putnam v. Bates, (3 R. 188) 355 


LUNATIC. © 

1, The court will not sanction the granting of building leases of part of a lunatic’s estate 
for nine hundred and ninety-nine years. In the Matter of Starkie, (2R. 197) 79 

2, A petition, praying that the committee of a lunatic may be ordered to transfer pro- 
perty vested in the lunatic asa trustee, ought to be entitled in the lunacy, and 
need not be entitled in the matter of the act which authorises the Lord Chancellor 
to make the order, Jn7re Fowler, (2 R. 449) 193 

3, Even the eldest son and heir at law of a lunatic will not be appointed one of the 
committee of his estate, without giving security, unless the Master reports that no 
person can be found to act as committee, who will give security. In re Franke, 
(2 R. 450) 193 

4, Order made, without a reference to the Master, that the committee of a lunatic should 
be at liberty to employ a particular. person for inspecting the Innatic’s property at a 
fixed salary, to be paid out of the rents. In the Matter of Errington, (2 R. 567) 
237 : 

5, Under a commission of lunacy, the jury found, “that the party is not a lunatic, but 
that, partly from paralysis and partly from old age, his memory is so much impaired 
as to render him incompetent to the management of his affairs, and consequently 
of unsound mind, and that he has been so for the term of two years last past:??— 
The inquisition was quashed, and. a new commission was ordered to issue. In re 
Holmes, (4 R. 182) 623 

6, The court will protect the property of a supposed lunatic in the interval between the 
presenting of a petition for a commission of lunacy, and the finding of the jury; but 
it will, at the same time, take care, that ample means for resisting the commission 
be furnished to those who act, in the inquiry, on the alleged lunatic’s behalf. Ibid. 

7, A person, found a lunatic in Jamaica, where his property is situated, comes to Eng- 
land, accompanied by one of his committees: a commission of lunacy ought to issue 
against him here. In the Malter of Houston, 1 Russell, 312 

8, The purchase-money of timber belonging to a lunatic’s estate permitted to be paid to 


the receiver, in order to-be by him paid into court. Jn the. Matter of Starkie, 
1 Russell, 476 : 


MAINTENANCE. ' 


1, A testator devises the residue of his real and personal estate to such of his children as 
shall attain twenty-one, or marry under that age with consent. All the children 
are entitled, although their interests are contingent, to have allowances, out of 
the residue, for their maintenance during their minorities. Brown v. Temperley, 
(3 R. 263) 390 

2, An allowance out of a residue, which was directed to be acccumulated, made for the 
Support of a legatee, in the interval between the time when the legatee attained 
his. full age, and the time fixed for the distribution of the accumulated fund. 
M’ Dermot v. Kealy, (3 R. 264) 391 


MARRIAGE. ee 3 
1, A testator gave to his daughter a legacy of 10,000/., ‘payable and to be paid unto 
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her in manner following, viz. a sum of 50001. upon her marriage under twenty-one, 
with the consent of his trustees, and the sum of 50001. within two years afterwards.” 
The daughter married under twenty-one, without the consent of trustees; and, her 
first husband dying, she married a second husband at the distance of thirty years 
from her first marriage: Quere, If, on such second marriage, she became entitled 
to the 10,000. Clifford v. Beaumont, (4 R. 325) 689 

2, Where the husband incurs a forfeiture, under the twenty-third section of 4 Geo. IV. 
¢. 76, the court has nodiscretion to mitigate the penalty, but is bound to settle and 
secure all property, present and future, of the wife, for the benefit of herself or thé 
issue of the marriage. Attorney-General v. Mullay, (4 R. 329) 691 


MARRIAGE SETTLEMENT. 

1, In contemplation of a marriage between A. and B., settlements were made of real 
estate belonging to B. the intended wife, and of personalty belonging to A. the 
intended husband, upon uses and trusts, which, after the solemnization of the mar- 

riage, were to arise for the benefit of the husband and wife, and their issue; the 
marriage ceremony was performed, and the parties lived together as husband and 
wife; but, after the lapse of more than a year, and before the parties had any chil- 
| dren, the marriage was discovered to be void, and they executed deeds purporting 
to revoke the former settlement; some time afterwards a new settlement, in con- 
templation of marriage, was made, including the same property as the former, but 
| different from the former in the interests given to the issue, as well as in other pro- 
visions; the parties then intermarried, and there was issue of the marriage: Held, 
That the first settlement, being founded on mistake and misapprehension, was not 
binding on the parties, and that the rights of the issue, both as to the real estate 
and the personalty, were regulated by the second settlement. Robinson v. Dick- 
enson, (3 R, 399) 454 

2, By a marriage settlement, stock, the property of the husband, was settled on trust for 
the separate use of the wife during her life, and, after her death, for the husband, if 
he survived her; but if he died in her lifetime, then for such persons as he should 
by deed or will appoint; and in default of appointment, for his executors and ad- 
ministrators: the husband diedin the wife’s lifetime, having appointed an executrix, 

but without exercising his power: Held, that the executrix was not entitled to the 
stock beneficially, but that it was to be administered by her as part of the general 
personal estate. Collier v. Squire, (3 R. 467) 485 

3, P. B., on his daughter’s marriage, settled a sum of money on her and her husband 
and their issue; and, after reciting that he had agreed to make a further provision 
for his daughter, equal to his other younger children, covenanted to settle, by his 
will or otherwise, on the husband and wife and their issue, as greata share of his 
property as he should, by his will or otherwise, provide for any of his other younger 
children, to take effect on the death of the survivor of himself and his wife; and if 
he died intestate, or omitted to make such provision, that his executors should pay 
to the tiustees as great a share of his property as any of his younger children should, 
in that-event, become entitled to: Held, that the truStees had a claim upon the 
executors in respect of subsequent advancements by the setilor to his other younger 
children in his lifetime, and not merely for a provision equal to that which any of 
the other children became entitled to at his death. Willis v. Black, (4 R. 170) 
617 ; : 

A, By covenant in a marriage settlement, the husband was bound to give, by his last 
will or otherwise, to his children in equal shares all his real estates, other than a 

W settled estate, and. personal property: Held, that the cevenant bound only such 
real estate as he should die seised of; that the covenant bound shares of the settled 
estate, which the husband became entitled to by devise from a child, who died in 
his lifetime; that children living at the death of the husband were alone entitled to 
the benefit of the covenant. JVeedham y. Smith, (4 R. 318) 685 
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MISTAKE. 
Marriage settlement, Surety. 


MODUS. ; ‘ 

1, The defendant having set up a farm modus, in answer to a bill for tithes, issues were 
directed, to try, whether the ancient farm consisted of the lands mentioned in the 
answer, and whether a certain modus had been immemorially payable for the tithes | 
arising upon it: The jury found, that the farm consisted of these lands, together 
with four other closes, and was coveyed by a modus.—The circumstance that the 
jury found the ancient farm to consist of other lands besides those mentioned in the 
pleadings, is no ground for a new trial; unless the plaintiff can show, that he has 
evidence with respect to those four closes, which, upon the supposition that they 
are parcels of the alleged ancient farm, might materially vary the substance of the 
case. Bailey v. Sewell,1 Russell, 239 

2, A bill being filed against an occupier for tithes of certain lands called Cook’s Green, 
the defendant by his answer states, that the landsin his occupation, together with 
a certain other close in the occupation of A. containing nine acres, and separated 
from the former by a lane, which had been recently laid to the defendant’s grounds, 
were called and well known by the ancient name of Cook’s Green; and then insists 
that the lands called Cook’s Green are covered by a modus: Held, that the lands 
comprised in the farm or district alleged to be covered by the modus, are described 
with sufficient certainty. Williams y. Walton, 1 Russell, 604 

3, Issue, Tithes. 


PAYMENT OF MONEY. 

In moving upon admissions in an answer for the payment of money into court, the plain- 
tiff may show that, upon the case stated in the answer, he hasan interest in the 
sum in question, though the defendant, in his answer, expressly denies that the 
plaintiff has any such interest. Domville v. Solby, (2 R. 372) 155 


MORTGAGE. 

1, The purchaser of an estate, A., in order to secure the payment of the purchase-mo- 
ney, executed a deed, by the first part of which another estate B. was mortgaged 
for the whole sum, and by the latter part of which, the estate A. was also mort- 
gaged as a further and collateral security: Afterwards the two estates became the 
property of two different persons, who respectively derived title from the purchaser: 
Held, upon the words of the deed, and the circumstances of the transaction, that 
the estate B. was the primary security, and that, as between the owners of the two 
properties, the estate A. was not to be resorted to for the payment of any part of 
the mortgage debt, till the estate B. was exhausted. The Marquis of Bute v. 
Cunynghame, (2 R. 275) 108 

2, A person mortgaged freehold estates; and, two months afterwards, he surrendered 
copyholds to the use of the mortgagee, to secure the same debt; in a suit, after the 
death of the mortgagor, for the administration of his assets, the freeholds ers sold 
with the consent'f the mortgagee; and, the personal estate having been exhausted 
the mortgage debt was, by order of the court, satisfied out of the proceeds of ttig 
freeholds: Held, that the specialty creditors of the mortgagor were entitled to stand 
- the place sa mortgagee against the copyholds, to the extent of the sum which 

e mortgagee had received fro 
ms gee m the freehold oar Gwynne v. Edwards, (2R. 

3, A eee is entitled to be allowed, in account against the mortgagor, all expenses 
properly incurred for the recover - } } 
ee y of the mortgage-money. Ellison v. Wright, 

4, Where, upon a bill of redemption and foreclosure, the mortgagee assigns his mort- 
gage after adecree for the usual accounts, the mortgagor is not to pay the costs of 
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MORTGAGE. 


the supplemental bill, which is necessary to bring the assignee of the mortgage 
before the court. Barry v. Wrey, (3 R. 465) 485 

5, The heir ofa mortgagee, to whom the legal estate in the mortgaged premises has 
descended, is a necessary party to a bill of foreclosure filed by the executor of the 
mortgagee. Scott v. Wicoll. Hampson v. WVicoll, (3 R. 476) 490 

6, A mortgagee has no title to the rents of the mortgaged premises, which have been 
paid into court by a receiver appointed in a suit for establishing the will of the 
mortgagor; notwithstanding that, after the appointment of a receiver, he gave no- 
tice to the tenants to pay the rents to him. He ought to have followed up that 
notice by moving to discharge the receiver. Thomas v. Brigstocke, (4 R. 64) 570 

7, A first application by a mortgagor to enlarge the time for payment of the mortgage 
money refused. WVanny v. Edwards, (4 R. 124) 594 


MORTMAIN. 


1, When a testator directs a sum to be laid out in building a church, the bequest is void; 
the rule of construction being, that a direction to build includes a direction to pur- 
chase land for the purpose of building, unless the testator distinctly refers to land 
already in mortmain. Pritchard v. Arbowin, (3 R. 456) 481 

2, Aschool-house, built prior to the 9 G. II. c. 36, on waste of a manor given by the 
lord for that purpose, and paid for by subscriptions from the lord of the manor and 
other parishioners, and never subsequently usetl otherwise than as a public school- 
house, is so dedicated to charity, and in mortmain, that a bequest for the purpose 
of repairing and enlarging it, and of providing a salary for a schoolmaster, is a valid 
legacy. Ingleby v. Dobson, (4 R. 342) 697 


NE EXEAT REGNO. a 
1,1n a suit for specific performance by a vendor, a writ of ne exeat regno ought not to 
' issue against the purchaser, unless the court deems it quite clear that there must 
be a decree for the specific performance of the contract. Morrisv. M’WVeil, (2 R. 
604) 252 

2, Awrit of ne exeat regno discharged with costs, where, upon the affidavit of the 

plaintiff and@ the answer of the defendant taken together, there was a strong prima 
facie case, that nothing was due from the defendant to the plaintiff. Leo v. Lam- 
bert, (3 R. 417) 462 

3, A writ of ne exeat regno granted at the suit of a person equitably entitled to cer- 
tain bonds, though the transactions, out of which the demand arose, took place in 
Jamaica, betweeen parties resident there, and were the subject of suits in that 
island, and though in one of those suits an injunction issued, restraining the 
person whom the present plaintiff represented, from proceeding on the bonds at law; 
the court, considering the injunction, though never dissolved, as substantially sup- 
perseded by subsequent proceedings. Grant v. Grant, (3 R. 598) 533 

4, A writ of ne exeat regno granted at the suit of a person equitably entitled to the sum 
due on certain bonds, though the personal representative of the trustee, to whom 
they had been assigned in trust for him, was not a party to the suit. bid. 

5, A writ of ne exeat regno will not be discharged, though it appears to have issued for 

“a sum greatly exceeding that for which it can be sustained; but the amount for 
which it is marked, will be reduced. Ibid. . 

6, A writ of ne exeat regno will be granted in respect of a debt which was contracted 
in Jamaica, between persons resident there, though, in Jamaica, the defendant could 
not have been arrested for the demand. bid. 

7, A defendant in custody under a ne exeat regno is not bound to answer before he 
moves to discharge the writ. Ibid. 


NOTICE. 
A. made a voluntary surrender of copyholds to a trustee upon trust for F’. during her 
’ life, and, if at her death she left children who attained twenty-one, upon trust to 
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NOTICE. : 
sell and divide the money among them; but if that event did not take place, upon 


trust for A. in fee: afterwards, by a deed, reciting that the trustee was seised of the 
premises upon trust for F.and her husband and A.,—the trustee and F. and her hus- 
band and A. concurred in demising the premises, for a valuable consideration, to G. 
for a long term of years: Held, that the lessee was to be considered as having no- 
tice of the trust for the benefit of the children of F’., and that the lease was void as 
against them. Malpas v. Ackland, (3 R. 278) 392 


PARISH CHURCH. 

Lands are devised to the parson and church wardens of the parish church of A. and 
their successors, to the intent that the rents, after certain charges are defrayed, 
may go to the use of that parish church, at the discretion of the parson and church 
wardens, and their successors. After the fire of London, the parish of A. is united 
with the adjacent parish of F., and the parish church of A. becomes the parish 
church of the united parishes of A. and F. The parishioners of F. have no right 
to have any part of the rents applied in ease of that proportion of the expenses of 
maintaining and repairing the church of the united parishes, which ‘it falls upon 
them to defray. The Attorney-General v. Vivian, 1 Russell, 226 


PARISH RATES. ; ‘ 
1, A court of equity will net appoint a receiver of rates, which are to be assessed by 
commissioners, and collected ata future period. Drewry v. Barnes, (3 R. 94) 311 
2, A court of equity will not interfere to enable an incumbrancer of parish rates to ob- 
tain payment of arrears of interest, which he neglected to claim at the time when 
they became due. Ibid. 


PARTIES. 2 
1, Where the object ofa bill is to restrain proceedings against the sheriff, it is not im- 
proper to make the sheriff a party. Farquharson v. Pitcher, (2 R. 80) 39 
2, How far the defective constitution of the suit as to parties is an objection to the ap- 
pointment ofa receiver. Gray v. Chaplin, (2 R. 126) 52 
3, Where a bill was filed against the devisee of the lease, praying that the lease might 
be declared void, and the defendant insisted that, if the lease was set aside, the 
plaintiffs ought to repay the moneys expended by his devisor imjthe improvement 
of the premises, the executor of the devisor, who had assented to the devise of 
the lease, was not a necessary party to the suit. Malpas v. Ackland, (3 R. 
273) 392 
4, The heir of the mortgagee, to whom the legal estate in the mortgaged premises has 
descended, is a necessary party to a bill of foreclosure filed by the executor of the 
mortgagee. Scott v. Wicoll, (3 R..476) 490 
5, Semble, Where the cestuis que trust convey their beneficial interest in a portion of 
the property to a purchaser, the purchaser may file a bill against the trustee for a 
conveyance of the legal estate, without making the cestwis que trust, who sold to 
him, parties to the suit. Godson v. Ellison, (3 R. 583) 526 
6, A defect of parties may be cured at the hearing, by the undertaking of the plaintiff 
to give full effect to the utmost rights which the absent party could have claimed, 
those rights being such as do not affect the rights of defendants. Harvey v. Cooke 
(4.R. 34) 555 
as shh p consideration, undertakes to surrendera copyhold to B., and B., on 
rrowing money from C., enters into a written agreement with C., that he, B. 
will surrender the same copyhold to C. by way of mortgage security, A. is not 
justified in refusing to surrender the copyhold to B. because he, A., has received 
— C. of the agreement between him and B. v. Walford, (4 R. 
8, Some shareholders in a joint stock company may sue, on behalf of themselyes and 
the other shareholders, for the purpose of compelling directors of the company to 
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refund moneys improperly withdrawn by them from the stock of the company, and 
applied to their own use. A demurrer to suck a bill, on the ground that all the 


shareholders are not parties, cannot be sustained. Hichens v. Congreve, (4 R. 
562) 795 


PARTNERSHIP. y 
1, Where a partner has a right to appoint a person to succeed, upon his death, to his 
share of the business, and the person so appointed refuses to accept that share, or 
to comply with the stipulations of the articles, the partnership is dissolved; but the 
dissolution is not a dissolution which is wrought by the exclusion of the appointee 
by the surviving partners. Kershaw v. Matthews, (2 R. 62) 30 
2, A. being entitled, under a parol partnership agreement with B. and C., to three- 
eighths of the capital and profits of the business, became bankrupt, being at the 
time indebted to the partnership in respect of bills in which the partnership name 
had been used for his personal accommodation; the assignees claimed a share of pro» 
fits made subsequently to the bankruptcy, while the continuing partners insisted, 
that the bankrupt’s interest in the profits ceased at that time; in consequence of 
this difference, no.settlement of accounts between his estate and the partnership 
took place, and the assignees filed their bill; but B.and C., and afterwards C. alone, 
pending the litigation with the assignees, carried on the business for many years 
with the stock and capital which existed at the time of the bankruptcy, and stock 
and capital substituted in the usual course of trade for such former stock and capital 
aided by the expenditure of considerable sums by C.: Held, that the assignees of 
A. were entitled to three-eighths of the profits which had been made or should be 
made until the concern was finally wound up, and to three-eighths of the money to 
be produced by the sale of what remained in specie of the capital and stock: that 
A.’s proportion of the profits was not to be lessened, nor the proportion of C. to be 
increased, in respect of the debt which A. owed to the partnership, or of the money 
which C. brought into the business, beyond his share of the original capital. Craw- 
shay v. Collins, (2 R. 325) 131 
3, Semble, Where a dissolution of a partnership for a term of years is set aside as fraud- 
ulent, after the expiration of the term, the business having been in the meantime 
continued, the partner, who had been improperly excluded, has a right to an ace 
count, not only till the end of the term,-but till a final settlement takes place. Ibid. 
4, A., being, as a partner, entitled to a share of extensive iron-works, and of the lands 
and premises on which they were carried on, agreed, ‘for valuable consideration, to 
assign to B. his interest in the property and business: B. interfered and acted as a 
partner; but afterwards he assigned his share, and gave notice to the other partners 
that he had withdrawn from ‘the business; and, when called on to complete his pur- 
chase, resisted the performance of the contract successfully, on the ground that a 
good title could not be shown: Held, that B., as between him and the other part- 
ners, was to be treated as a partner, and was to contribute to the partnership losses, 
until the time when he gave notice of his withdrawal from the concern, and assigned 
his share: that his liability ceased upon his assigning his share, and giving notice to 
the other partners of his withdrawal from the concern: that the assignment of his 
share, though made to an insolvent person, was not for that reason the less effec- 
tual in putting an end to his liability: that the assignee, not having been acknow- 
ledged a partner, or permitted to act as such, did not, by his acceptance of the 
assignment, incur any liability as between himself and the co-partners. Jeffreys v. 
Smith, (3 R. 158) 340 
5, A., B. and C., carrying on business in co-partnership for a term which would expire 
on the 19th of February 1807, under articles which empowered A., in case of his 
death during the term, to bequeath his share of the trade in favour of his wife or 
children,—S., a customer of the bank, and a surety, covenanted that they, or one of 
them, would pay to.A., B. and C., the survivors or survivor of them, &c. all sums, 
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PARTNERSHIP. 
which, on, before, or until the 19th of February 1807, should become due from the 


customers to A., B. and C., the survivors or survivor of them, &c.; A. died, having 
bequeathed his share of the concern to his executors, in trust for his children: the 
business continued to be carried on under the same firm as before; and his execu- 
tors interfered in the management, and shared in the profits. At the time of Avs 
death, the balance due from S. to the bank was upwards of.14,0001.; after that time 
S. continued his dealings with the bank in the same manner as previously, paying 
in more than 14,000/. within a few weeks after A.’s death, but drawing out, during 
the same period, a larger sum, and these subsequent dealings were continued in the 
same account current with the preceding dealings: some years afterwards S. be- 
came insolvent, being indebted to the bank in a balance of 19,0001. and upwards: 
Held, that the partnership, which carried on the business after the death of A., was 
a new partnership; that the surety’s covenant did not extend to cover sums ad- 
vanced to the customer by the bank after A.’s death; that the balance, due at A.’s 
death from the customer, was to be considered as discharged by the payments 
subsequently made by him to the bank. Pemberton v. Oakes, (4 R. 154) 609 
6, Where a partnership is dissolved, and, after the dissolution, one of the partners, 
without the consent of the other, continues in possession of the partnership effects, 
and carries on the same business on the same premises, in the course of which the 
specific effects that belonged to the partnership are, in whole or in part, consumed 
and replaced by others; the effects, which are found on the*premises, and with 
which the business is carried on, at the date of a decree declaring the partnership 
to have been dissolved before the institution of the suit, are not to be treated as 
property of the partnership. JVerot v. Burnand, (4 R. 247) 652 
7%, Evidence of the existence of a partnership. Jbzd. 
8, A general dissolutfon of partnership between A. and B. does not operate to discharge 
A. from his responsibility for the subsequent conduct of B. in respect of the engage- 
ments of the partnership with third persons, made prior to the dissolution. ult v. 
Goodrich, (4 R. 430) 740 
9, If A. and B., as partners, engage in a speculation with C., A. is answerable to C. in 
respect of the dealings of B. in the joint speculation. JZbid. 
PAYMENT OF MONEY. 
In an interpleading suit, the court will order the money, which has been brought in 
by the plaintiff, to be paid to a person having authority from all the defendants to 
receive it, though some of the defendants have not appeared: and for that purpose a 
reference will be directed to the Master to inquire, whether a sufficient authority 
to receive the money has been given. Powell v. Sonnet, (3 R. 556) 517: 


PLEADING. 

1, Quere, Whether, where a bill filed by plaintiffs, of whom some are infants, seeks to 
seit_aside a mortgage as fraudulent and void, and the court is of opinion that the 
mortgage is valid, a decree can properly be made in such a suit for the redemption 
of the mortgage by the plaintiffs? Martinez v. Cooper, (2 R. 198) 79 

2, A defendant cannot, by disclaimer, deprive the plaintiff of the right of requiring a 
full answer from him, unless it is evident that the defendant ought not after such 
disclaimer, to be retained as a party to the suit. Glassington v. Thwaites, (2 R. 
458) 197 : 

8, An answer, however evasive, will not be ordered to be taken of the file, after the 
plaintiff has excepted to it. . Ibid. 

4, Leave given to require, by exceptions to an answer to an amended biil, an answer 
to statements contained in the original bill, and not answered in the answer to the 
original bill, though no exceptions had been taken to that answer. bid. 

5, It may be necessary to revive a suit against the personal representative ofa deceased 
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PLEADING, 
defendant, who has himself didelaimaaa) and against whom the plaintiff waives all 
relief. Ibid. 

6, The trustees of a charity were made, as individuals, defendants to a suit for the ad- 
ministration of the charity; afterwards the information was amended, and they 
were made defendants in their corporate capacity, but the suit was not dismissed 
against them as individuals: at,the hearing, the record was considered as constitut- 
ing two different causes; and the cause against the trustees as individuals was 
dismissed with costs, though, in the cause against them in their corporate capacity, 
a decree was made, remedying abuses which had grown up in the charity, and regu- 
lating its future administration. Zhe Attorney-General vy. The Earl of Mans- 
field, (2 R. 501) 213 

a 7, Leave given to convert a bill for discovery into a bill for relief. Zousada v. Temp- 
ler, (2 R. 561) 234 

8, Where, after answer, a bill for discovery and for a commission is allowed to be con- 

verted into a bill for relief, the defendant is entitled to have leave to putin such an 
. answer to the amended bill as he might have filed if there had been no answer to 
the bill of discovery. Ibid. 

9, The vendor of a share in a co-partnership business filed a bill against the purchaser 
who had taken possession, charging that’ he had grossly mismanaged the property 
| and destroyed its value, and praying that he might be declared to have accepted 
| the title, and might be decreed to perform the contract specifically; the court 
{ was of opinion that the title had not been accepted, and, as a good title was not 
| shown, a specific performance could not be decreed: Held, that, upon a record, so 
framed, no accounts or inquiries could be directed as to the defendant’s possession 

and Management of the property, with a view to ascertain whether any and what 
sum ought to be paid, or compensation made by him to the defendant. Stevens v. 
Guppy, (3 R. 171) 346 

10, On a bill by a vendor for specific performance, where the purchaser had, in 1814, 
entered into possession under the agreement, and, pending the suit, continued in 
possession until 1823; the plaintiff, in consequence of a cefect in the title, failing 
in his attempt to compel the performance of the contract, the court refused to de- 
cree, under the prayer for general relief, an account of rents and profits against the 

| purchaser, though he had stated by his answer that he was willing to pay a fair 
| rent. Williams v. Shaw, (3 R. 178) 350 

11, Semble, A plaintiff ought never to come into a court of equity to have an alleged 
defect in the execution of a power supplied, without admitting on the record, that, 
at law, the power has not been well executed. Cockerell v. Cholmeley, (3 R. 
565) 517 

12, Petition of re-hearing dismissed, because it suggested, as the grounds of re-hearing, 
facts not alleged in the pleadings. JVevinson v. Stables, (4 R. 210) 637 

13, Two out of several plaintiffs, in a suit instituted against a trustee for breach of trust, 
had given an indemnity to the defendant: Held, that the other plaintiffs, who 
were infants, were nevertheless entitled to such decree as the case demanded, and 
that, as the same justice could be done to the defendant in respect of the two who 
had signed the deed of indemuity, as if these two had been made defendants, an 

| objection at the hearing, grounded on their being co-plaintifis, could not be allowed 
| to have the effect of rendering the expense of the suit wholly useless. Wilkinson 
v. Parry, (4 R. 272) 662 

: 14, Where the answer of a defendant insists that a covenant was inserted, without his 
: knowledge or consent, in a deed executed by him, and that the deed was not read 
| over to him, and that the covenant is a fraud upon him, such deed cannot be pro- 
| ved viva voce against him as an exhibit; but it may be so proved as against ano- 
ther defendant, whose answer does not impeach the validity of the covenant. Bar- 
field v. Kelly, (4 R. 355) 703 

| 15, At the hearing of the cause, a bill will be dismissed, if there be no evidence against 
: 

| 
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PLEADING. ids : ; 
a defendant, although, upon a motion for an -injunction, a case was made against 


him, on which an ex parte injunction was sustained. Jbid. 

16, A plaintiff must establish at the hearing, that he had a title to relief at the time of 
filing his bill; or, if he relies on matter subsequent, he must file a supplemental bill. 
Ibid. 

17, Some shareholders in a joint stock company, may sue, on behalf of themselves and 
the other shareholders, for the purpose of compelling directors of the company to 
refund moneys improperly withdrawn by them from the stock of the company, and 
applied to their own use. Hichens v. Congreve, (4 R. 562) 795 

18, An allegation in the answer concerning a fact lying especially within the know- 
ledge of the plaintiffs, does not entitle the defendant to an inquiry on that point. 
Walker v. Woodward, 1 Russell, 107 

19, A plaintiff, claiming as heir at Jaw of her mother, files a bill for discovery, and for 
an injunction to restrain the defendant from setting up outstanding terms: a plea of 
a fine levied by the mother and her husband, of a deed declaring the uses of the 
fine to the husband in fee, and of a conveyance for valuable consideration by the 
husband to the person under whom the defendants are stated in the bill to derive 
their alleged title, is a good defence both to the discovery and to the relief. Gatt 
v. Osbaldeston, 1 Russell, 158 § 

20, A relator need not have any interest in the due administration of a charity. The 
Attorney- General v. Vivian, 1 Russell, 226 

21, Where a record is both an information and a bill, and the whole of the relief 
specifically prayed is in respect of an alleged interest of the relator in the trust pro- 
perty, the court, if it sees that there is any occasion for regulation in the manage- 
ment of the charity, will not dismiss the information, even though the claim of 
interest on the part of the relators is so groundless, that their bill is dismissed with 
costs. | Ibid. ~ 

22, At the hearing, the objection, that the bill is multifarious, comes too late to prevent 
the court from making a decree. Wynne v. Callender, 1 Russell, 293 

23, Premises held under a demise containing a proviso, that lessees shall not assign 
without the license of the landlord in writing, are sold under a decree to a pur- 
chaser, who pays his purchase-money into court, aid is let into possession; the land- 
lord having refused to concur in the assignment, the representatives of the lessee 
file a bill against him, alleging that his conduct with respect to the sale had been 
such as to deprive him in equity of any right to act on the legal construction of the 
covenant and proviso against assignment, and praying that he might be decreed to 
give his license in writing for the transfer of the interest: the purchasers are neces- 
sary parties to such a bill. Maule v. Duke of Beaufort, 1 Russell, 349 

24, It is not necessary to amend a bill for the purpose of introducing facts, disclosed in 

+ the answer, on which the plaintiff means to rely as parts of his case, entitling him 
to the relief which he has prayed. Atwood v. » 1 Russell, 353 

25, The court cannot require several defendants to join in their defence. Van Sandaw 
y. Moore, 1 Russell, 441 

26, Semble,a shareholder, in a joint stock company, cannot file a bill on behalf of him- 
self and others of the shareholders for a dissolution of the concern. Ibid. 


PERPETUITY. 

1, A limitation to an unborn child for life is not good, unless the remainder vests in 
interest at the same time. Hayes vy. Hayes, (4 R. 311) 682 

2, A testatrix, after expressing her desire that certain stock should remain in the three 
per cents for ever, bequeathed the dividends to her seven children for their lives, 
with survivorship among them; and directed, that, after the decease of all of them, 
their children should succeed to the annuity of their deceased parent, and that, 
after the decease of the seven children’s children, the dividends of the stock should 
devolve in annuities upon the lawful heirs of the testatrix: Held, that all the gifts 
were void, except the life interests given to the seven children. bid. 
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3, If the interest of an unborn child of a person in being does not vest when such un- 
born child attains twenty-one, the gift is too remote and void, and the limitations 
over are void also. Palmer v. Holford, (4 R. 403) 727 

4, Ina will, the words « failing the male issue,” were, upon the whole context, con- 
strued to mean, “ if there shall be no son then living.” Murray v. Addenbrooke, 

: (4 R. 407) 729 - 

5, A testator having bequeathed a yearly sum to a person for life, gave the annuity, upon ~ 
the death of the annuitant, to the eldest surviving son of A., and, failing the male 
issue of A., to the daughters of A, living at the demise of such male issue; at the 
death of the annuitant, A. had no son living, but had two daughters: Held, that 
the gift to the daughters of A. was not too remote, and that they were entitled to 
the annuity. Ibid. ‘ 

6, The same testator gave the residue to his widow during her life, and at her demise, 
to the eldest surviving son of A. upon his attaining twenty-five (the trustees being 
directed to apply the interest to his use till he attained that age), or, failing such 
male issue, to the daughters of A. living at the time of the demise of the Jast of 
such male issue; the only son of A. died’ under twenty-five, in the lifetime of the 
widow, leaving two daughters of A. him surviving: Held, that, if there had been 
any son of A. living at the death of the widow, he would have taken a vested in- 
terest in the residue, though he had not then attained the age of twenty-five: that 
the gift over of the residue to the daughters of A. was not too remote, and that, in 

the events which happened, they, upon the death of the widow, became entitled 
i to the residue. bid. 


FS 


PETITION. 
The court will make an order for appointing a guardian and allowing maintenance, up- 
on petition without bill, where the infant’s income does not exceed 3001. a year. 


Ex parte Lakin, (4 R. 307) 679 


PLEA. : 
1, A plea, showing that one of two plaintiffs has no interest in the matters of the suit, is 


a good defence to the whole bill. Makepeace v. Haythorne, (4 R, 244) 652 

2, To a bill, stating a settlement, under which, after a life estate limited to A., the 

plaintiff was entitled to certain hereditaments, and praying the delivery of the title- 

deeds, the defendant put in a plea of purchase from A., for valuable consideration, 

without notice, averring that A. pretended to be seisea in fee, and was in possess- 

ion, but not averring that he had any title prior to and independent of the settle- 

ment. Quere, Whether such a plea is a good defence to the bill. Jackson v. 
Rowe, (4 R. 514) 773 

3, A plea of purchase for valuable consideration without notice, must aver, that the 

vendor pretended to be seised, not merely before, but at the respective times of 

the execution of the conveyance, and of the payment of the consideration, Ibid. 

4, Semble, Leave will not be given to amend a plea, unless the court is satisfied that 

the defect, which the amendment is intended to remedy, arose from an accidental 


slip. Ibid. 


POOR. 
In the reign of Henry VII., lands were given to the corporation of Exeter and their 


successors for the aid and relief of the poor citizens and inhabitants of Exeter, 
“who are heavily burthened by fee farm-rents of that city, and ofties impositions 
and talliages:” the rents ought to be applied to the relief of the poor inhabitants of 
Exeter not receiving parish relief. Zhe Attorney-General v. The Corporation of 


Exeter, (3 R. 395) 452 


wr 


PORTION. aoe 
, 1, By a marriage settlement, a sum of 4000/. was to go, after the decease of the hus- 


band and the wife and the husband’s father, and subject to the father’s power of 
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appointment, to the children, of the marriage equally; and the real estates of the 
wife were charged with a sum of 8000/., which was to be divided among the 
children, in such shares and manner as she should appoint. The wife, by her 
will, appointed 1001. to the eldest son of the marriage, and the remaining 7900U. 
to the other children of the marriage, directing the shares to vest in sons on their 
attaining twenty-one, and in daughters on their attaining that age or marriage 
with their father’s consent; she, likewise, created a further charge, in order that 
each younger child’s share of the 8000/. might be augmented to 5000/.; and by _ 
the same instrument she, in exercise of a power of appointment, which she had 
under the will of C., appointed C.’s residuary property to. the first and other sons 
of the marriage successively, who should attain twenty-one; and if there were no 
such sons, to the daughters of the marriage who should attain twenty-one. Af- 
terwatds, by a codicil, she directed that the same fortune should be given to any 
child or children of whom she might be delivered, as was given by her will to 
each of her daughters, and that if no son of the marriage should live to attain x 
twenty-one or be married, each of her daughters should be entitled to have for her — 
fortune 10,0001., to be paid in the manner and at the times mentioned in her mar- — 
riage settlement or will respecting the fortune of her daughters. The wife died in ~ 
the husband’s lifetime, leaving a son and three daughters her surviving; and in the 
events which happened, two daughters, the only surviving children of the mar- 
riage, became entitled under the settlement to the 40001., and, under their mother’s 
appointment, to the residuary property of C.: Held, that they were entitled to 
receive 10,000/., exclusive of, and in addition to, their shares of the 4000/. and of 
the residuary property of C. Whyte v, Kearney, (3 R. 208) 364 

2, A son, who, when he attained twenty-one, wasa younger child, but by the subse- 
quent death of his elder brother, in the lifetime of his parents, becomes an eldest 
son before the time fixed for the payment of the younger children’s portions, is 
entitled to his share of portions, which are directed to vest in younger sons, at 
twenty-one, though not payable till after the death of the parents; there being 
enough in the settlements, by which the portions were provided, to show, that 
the character of younger child was to be ascertained by reference to the time when 


the portions vested, and not to the time when they became payable. Windham 
v. Graham, 1 Russell, 332 / 


POWER. 


1, A will is deemed a good execution of a power, if it dispose of the subject of the 
power, although it does not refer to the power. Walker v. Mackie, (4 R. 76) 575 
2, The subject of the power will pass by the words of « all other my property,” if it be 
plain, from other expressions in the will, that, under these general orate con- 
sidered the property under the power to be included. Jbid. 
8, A gift of personal estate to the wife for life, with a direction that, after her death, one 
moiety thereof shall be at her entire disposal, either by will or otherwise anesthe 
only to an estate for life in the wife, with a power of appointment. Reith v. Sey- 
mour, (4R. 263) 660 ee 
4, Where a donor recommends or directs, that the donee, at her death, shall give his 
personal property to such of his family or such of his relations as she shall think 
‘fit, the donee has a power to select the objects of her bounty amongst his relations 


or family, though not within the degree of next of kin. Grant 
ieee g | nt v. Lyman, (4 R. 


5, But if ibs doeee does not exercise the power, the word “relations,” or the word 
cf: } 2 } 
family,” will be construed ‘next of kin,” unless the special expressions of the 
donee have a different import. Ibid. 
6, A feme covert, described as such in the will of the testator, may, during the cover- 


ture, execute by deed a power of disposition, given her by the will, over real and 
personal estate. Downes y. Timperon, (4 R. 334) 698 
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7, Where, under a settlement, a testator had, in a certain event, the fee of an estate, 
subject to a term, and had, under the same settlement, a power, in the particular 
event, to appoint the fee, subject to the term, by deed or will, and by his will he 
devised the estate in fee, without reference to his power, the will took effect as a 
devise of his interest, and not as an eXecution of his power. Farmer v. Brad- 
ford, (3 R. 354) 432 ; 

8, By the same settlement he had, in the events which happened, a power to appoint 
asum of 1000/., which was to be raised after his death by the term to which the 
fee of the same estate was subject; but his will took no notice of this power: the 
devise of the estate did not’ operate as an execution of the power to appoint the 
1000. bid. 

9, A general devise of all lands of which the testatrix had power to dispose, is not a 
good execution of a power to appoint moneys, which were to arise from the sale 
ofland. Adams v. Austen, (3 R. 461) 481 

10, Lands were devised to a trustee and his heirs, to the use of A. for life, without im- 

peachment of waste, with divers remainders over; and a power was given to the 
trustee, with the consent of the tenant for Jife in possession, to sell the property or 
any part of it, and to lay out the money in the purchase of other lands to be set- 
tled 1o the same uses, and, in the mean time, to invest it inthe public funds, and, 
for the purposes of such sale, to revoke the original uses, and appoint new uses. 
A contract was entered into for the sale of the estate for 13,4001., exclusive of the 
timber, which was to be taken at a valuation; and, it being conceived that the 
tenant for life, ‘without impeachment of waste, was entitled to receive for his own 
benefit the amount of the valuation of the timber, a deed was executed, by which 
he, in consideration of 2448/., conveyed the timber to the purchaser, and the 
trustee, in consideration of 13,400/., conveyed the land exclusive of the timber. 
Many years afterwards, the tenant for life, being advised that he was not entitled 
to the amount of the valuation of the timber, transferred to the trustee as much 
three per cent stock as 24487. would have produced at the time of the sale. Af- 
ter the death of A., the next remainder-man, though he had concurred in proceed- 
‘ings, in which the fund produced by the sale’ was treated as applicable to the 
purposes of the testator’s will, brought a writ of formedon and obtained judgment, 
on the ground that the power of sale was not well executed: Held, that a court 
of equity ought not to interfere by injunction to deprive him of the benefit of that 
judgment. Cockerell v. Cholmeley, (3 R. 565) 517 

11, Semble, A plaintiff ought never to come into a court of equity to have an alleged 
defect in the execution of a power supplied, without admitting on the record, that, 
at law, the power has not been well executed. bid. 

12, A. and his wife, and B. and C., having a joint power of appointing certain lands, 
which in default of appointment stood limited (subject to a life interest reserved 
to C. in part of them) to A. in fee, did by lease and release, being a settlement 
made in contemplation of the marriage of B., grant, bargain, sell, release, convey, 
direct, limit, and appoint, the premises to M. to hold the same to him and his 
heirs, to the old uses, until the marriage, and, after the marriage, as to certain parts 
of the lands, to the use of A. and his wife during the life of the longest liver, to be 
in bar of her dower, and, as to other parts, to the use of A. for life, and the use of 
C. for life respectively; remainder to the use of M. during the lives of A. and his 
wife, and of C. respectively, in order to preserve contingent uses; remainder to the 
use of B. and her intended husband during the life of the longest liver of them; re- 
mainder to the use of M.'to support contingent uses ; remainder to the use of M. 
for a term of five hundred years, upon certain trusts; remainder to the use of the 

- first and other sons of the marriage successively in tail; remainder to the use of 
the daughters in tail; remainder to the use of A. and his heirs. Held, that the re- 
lease operated not as an appointment under the power, but as a conveyance of the 
interest; and, therefore, that the legal fee did not vest in M. Wynne v, Griffith, 
1 Russel), 283 
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1, The grantor of an annuity, secured by an equitable charge on certain lands which are 


subject to a prior charge, goes to reside abroad; but, by his agent, continues in the 
receipt of the rents and profits: the court, on the application of the annuitant, will 
appoint a receiver, though the grantor has not appeared to the suit. Tanfield v. 
Irvine, (2 R. 149) 63 

2, It is sufficient cause for granting a writ of certiorari to remove proceedings in reple- 
vin from a court of great sessions in Wales, that the title to the freehold is in ques- 
tion. Edwards v. Bowen, (2 R. 153) 65 silt 

8, Quere, Whether the Vice-Chancellor has authority to order a writ of certiorari to 
issue. Ibid. 

4, On a motion to discharge an order made by the Vice-Chancellor, affidavits may be 

“read, sworn after the order was made, and stating facts which were not before the 
Vice-Chancellor. Const v. Barr, (2 R.161) 65 * 

5, Quere, Whether it is regular to issue a sequestration against the property of a party 
who is in the fleet under process from the common pleas, and is detained also upon 
an attachment from the court of chancery, but who has not been brought up by 
habeas corpus to the bar of the court, in order to be turned over to the custody of 
the warden. Ibid. - f 

6, The irregularity. of a sequestration is waived, if the party, against whom it is issued, 
gives the sequestrators directions how to deal with his property. J bid. 

7, A witness, who has been examined at the hearing only to prove exhibits, may be ex- 
amined before the master on interrogatories to prove other exhibits, without a spe- 
cial order. Courtenay v. Hoskins, (2R. 253) 97 ‘ 

8, The refusal of a witness to be cross-examined is no reason for suppressing his depo- 
sition, but the adverse party must at the time enforce such right of cross-examina- 
tion as he has. Ibid. 

9, An order on two solicitors as partners, is not duly served by serving it on one of 
them, and leaving a copy at the place where the partnership busitiess is carried on. 
Young v. Goodson, (2 R. 255) 98 

10, A party cannot refer for impertinence an affidavit filed in support of a motion, if, 
after that affidavit was filed, he has filed any affidavit in opposition to the motion. 
Keeling v. Hoskins, (2 R. 319) 129 

11, A petition, praying that the committee of a lunatic may be ordered to transfer pro- 
perty vested in the lunatic as a. trustee, ought to be entitled in the lunacy, and 
need not be entitled in the matter of the act which authorises the Lord Chancellor 
to make the order, Inve Fowler, (2 R. 449) 193 

12, A plaintiffis entitled to move for a commission to examine witnesses abroad as soon 
as the defendant has obtained an order for time, though he has neither filed his 
answer nor is in contempt. Mendezabel v. Machado, (2 R. 540) 233 

13, Qu. Whether it is necessary that the affidavit, in support of a motion for a commiss- 
ion to examine witnesses abroad, in aid of an action atlaw, should state the names 
of the witnesses, or the points to which they are to be examined. Ibid. 5 

14, A sworn clerk may arrest a practising solicitor and attorney on an attachment of pri- 
vilege, and hold him to special bail. Wainwright v. Smith, (2 R. 568) 238 

15, In an injunction cause, a defendant, to whose answer exceptions have been allowed, 
is entitled to filea further answer, after notice to his solicitor that the plaintiff has 
presented a petition for an order to be at liberty to amend, and that the defendant 
may answer amendments and exceptions together, provided the further answer be 
filed before the order is actually served. Leyburn v. Green, (2 R. 577) 241 

16, Biddings opened on the application of a person who was present at the sale, though 
the advance was fess than five per cent on the price. Lefroy v. Lefroy, (2 R. 
606) 253 

17, Where a passage, read by a plaintiff from an answer, refers to another passage, that 
other passage is to be read only for the purpose of explaining or qualifying the 
thing in respect of which the reference is made, and not for the purpose of intro- 
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ducing new facts, which do not explain or qualify that thing, though such new facts 
be connected, in grammatical construction, with that which must be read. Bart- 
lett v. Gilliard, (3 R. 149) 835 

18, The executrix having, in mistake, made payments to A. in respect of his annuity 
for two years before he attained twenty-one, was entitled to retain them out of the 
future payments of the annuity. » Livezey v. Livezey, (3 R. 287) 399 

_ 19, An order, authorizing her to retain them, and made upon petition, after the decree 
had been passed and entered, is regular. Ibid. 

20, Where a party wishes to obtain a new trial of an issue, he must first, on an ex parte 
application, satisfy the judge in equity, that there is a reasonable ground for send- 
ing to the judge who tried the issue for his notes of the trial. Morris v. Davies, 
(3 R. 318) 414 

21, A direction for a reserved bidding ought not be inserted in a decree for sale, but 
ought to be the subject of aseparate order. Brocker v. Collier, (3 R. 369) 439 

22, A defendant may dismiss a bill for want of prosecution, pending a notice given by 
him ofa motion to dissolve an injunction which the plaintiff had obtained. Far- 

quharson v. Pitcher, (8 R. 383) 446 

23, Semble, An order of reference to the Master,.on a petition presented under Lord 
Eldon’s act, ought not to Be made, except on a hearing in court, and on the ap- 
pearance of counsel upon the petition. Hinde v. Metcalf, (3 R. 41 6) 462 

24, In pauper suits, the court wiil not compel a solicitor to act for the pauper; but the 
course is, to assign to him a counsel anda six-clerk; and it is the duty of the six- 
clerk to appoint one of the sixty clerks of his office to act on the part of the pauper. 
Lewis v. Kennett, (3 R. 466) 485 ® 

25, Qu@re, Whether, upon a petition objecting to a Master’s report of a receiver’s 
accounts, the court will enter into a consideration of the particular items of the 
accounts. Shewell v. Jones, (3 R. 522) 507 f 

26, Even where there is reason to doubt whether, as to some points, the conduct of a 
receiver has been strictly correct, further inquiry will not be ordered, where the 
attention of the parties has been previously directed to the ‘subject, and ample 
opportunity of investigation afforded to them. bid. 

27, In an interpleading suit, the court will order the money, which has been broughtin 
by the plaintiff, to be paid to a person having authority from all the defendants to 
receive it, though some of the defendants have not appeared; and for that purpose 
a reference will be directed to the Master to inquire, whether a sufficient author- 
ity to receive the money has been given. Powell v. Sonnett, (3 R. 556) 517 

28, The court will not, on the application of a tenant for life, direct an inquiry, 
whether it would be for the benefit of all parties interested in the property, that 
certain permanent and substantial improvements should be made in the mansion- 
house. WVairn v. Marjoribanks, (3 R. 582) 526 

29, Semble, A trustee under an old trust, creating successive limitations of equitable 
interests, some of which had failed, is entitled, before he can be required to convey, 
to have the equitable title of those who call for a conveyance ascertained by inquiry, 
and to have the deed of conveyance settled in the Master’s office. Goodson y. 

Elllisson, (3 R. 583) 526 

| 30, A writ of ne exeat regno will not be discharged, though it appears to have issued 

for a sum greatly exceeding that for which it can be sustained; but the amount for 

g which it is marked will be reduced. Grant v. Grant, (3 R. 598) 588 

31, A writ of ne exeat regno will be granted in respect of a debt which was contracted 

| in Jamaica between persons resident there, though in Jamaica the defendant could 

not be arrested forthe demand. Jbid. 


io 32, The petition of a defendant prayed that he might be at liberty to examine one 
t interest adverse to the petitioner: the petition was dismissed with costs. Fere- 


! of the plaintiffs as a witness: the plaintiffs were co-partners, and had a common 
| day v. Wightwick, (4 R. 114) 590 
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PRACTICE. 
83, It is competent ‘to the court, on the hearing of exceptions, at the same time it 


allows an exception taken by the defendant, and directs the Master to review 
his report generally, to order the defendant to pay a sum of money into-court, if it 
is satisfied that ultimately that sum will be found due from the defendant. Brown 
v. De Tastet, (4 R. 126) 595 

84, B., the holder of certain bills accepted by F., staeuend by proceedings in the lord 
mayor’s court, in the hands of C. a large sum of money belonging to F.; F. having 
filed a bill to restrain the action, a special injunction is granted, and the money is 
paid into court by the garnishee; B. by his answer denies the whole of the equity 
suggested by the bill: Held, that, though the injunction must be dissolved, the 
money in court will not be paid out to B., before he has obtained judgment in his 
action. Furnival v. Bogle et al., (4 R. 142) 603 

35, A party is bound by the consent of his couasel given in court, though they had no 
instructions to consent, if they were at the time apprised of all those facts, of 
which the knowledge was essential to the proper exercise of their discretion; but 
he will be relieved from an order made by such consent if they give that consent 
in ignorance of material circumstances. Ibid. 

36, How far a party will be affected by the remissness of his solicitor in not immedi- 
ately objecting to an order made by the consent of counsel in court, when neither 
the party nor his solicitor was present, and instructions to consent had not been 
given by either. did. ‘ 

37, A defendant will not be ordered to produce papers containing confidential communi- 
cations between him and his solicitor, or between his country solicitor and town 
solicitor, made in the relation of Solicitor and client during the progress of the suit, 
or with reference to it previous to its commencement. Hughes v. Biddulph, 
(4 R. 190) 627 

38, A plaintiff is not entitled to the production ofa letter, admitted by the defendant to 
be in his possession, but which, the defendant states, was written by him to his 
solicitor, and directed the solicitor to take the opinion of counsel upon the question 
in dispute between the parties. Vent v. Pacey, (4 R. 192) 629 

39, The court will make an order for appointing a guardian and allowing maintenance, 
upon petition without bill, where the infant’s income does not exceed 3001. a year. 
Ex parte Lakin, in the matter of Lakin, (4 R. 307) 679 

40, Maintenance will not be allowed, without a bill filed, to an infant entitled to a real 
estate, which is of a yearly value exceeding 1007. In the matter of Sir William 
Molesworth, (4 R. 308, n.) 680 

41, Where the decree, among other things, refers it to the Master to appoint a new 
trustee, the certificate of the appointment of such new trustee is to be considered 
as a separate report. Harris v. Kemble, (4R. 474) 781 

42, A cause was heard at the Rolls, but, before judgment was pronounced, accidental 
circumstances rendered the hearing ineffectual: the plaintiff then set it down before 
the Lord Chancellor, and obtained an order, of which the defendant had notice, 
assigning it a particular position in the Lord Chancellor’s paper, but did not serve 
a new subpena to hear judgment: when it was called on before the Lord Chan- 
cellor, the defendant made default, and the plaintiff took a decree nisi: Held, that 
it was not necessary to serve a new subpena to hear judgment, and that the de- 
cree nisi was strictly regular. Jackson v. Bourne, (4R. 484) 765 

43, Leave refused in a tithe suit, to file a supplemental answer setting up a modus, after 
the cause had been set down fora hearing. Macdougal v. Purrier, (4 R. 486) 765 

44, An attachment, sealed after an order for time has been obtained, but before it has 
been served on, or notified to, the plaintiff, is regular. Hewes v. Hewes, (4 R. 
508) 770 

45, Where a defendant dismisses a bill for want of prosecution, without having made 
a motion of which he had given notice, the plaintiff cannot afterwards obtain 
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an order for the payment of the costs of that motion, as being a motion abandoned. 
Farquharson v. Pitcher, (4 R. 510) 771 
46, Order made to stay proceedings to enforce an answer, pending an appeal to the 
house of lords from an order over-ruling a demurrer. The King of Spain v. 
. Machado, (4R. 560) 795 - 
47, An attachment is irregular, if it is sealed and delivered out by the sealer before, 
though it is not parted with till after, the requisite affidavit is filed. Gardner v. 
_ Rowe, (4 R. 578) 803 : 


_ 48, Practice of the offices of the accountant general and registrar with respect to the 


payment of money. Lechmere v. Brazier, 1 Russell, 72 

49, In a creditor’s suit instituted by simple contract creditors, in which the assets, after 
the payment of the costs, being insufficient for the discharge of the specialty debts, 
are apportioned among the specialty creditors; these specialty creditors are entitled, 
without contributing to the extra costs of the plaintiffs, to the use of the order for 
the payment of the money, and of the report founded upon it, so as to enable them 
to get the fund out of court. bid. 

50, Itis of course, that a plaintiff, even after the peremptory order to speed his cause, 
should have an order for a commission to examine witnesses, with liberty to exe- 
cute the samein term time. Field v. Sowle, 1 Russell, 82 


51, Where an inquiry as to debts has been directed before decree, and the Master has 


reported that there are no debts, the decree. at the original hearing must neverthe- 
less direct an account of debts. Hornby v. Hunter, 1 Russell, 89 

52, A plaintiff, after allowing more than three terms to elapse without taking any pro- 
ceedings, amended his bill under an order for that purpose, and amended also the 
defendant’s office copy; an order, dismissing the bill for want of prosecution ob- 
tained as of course on the usual certificate within six or seven days from the 
amendment of the record, was discharged as irregular. Kendall v. Beckett, 
1 Russell, 152 

53, The amendment of a bill is not of itself such a proceeding as will retain a suit in 
court; and unless a subpeena is issued, or a replication filed, the defendant is en- 
titled to dismiss the bill. Cooke v. Davies, 1 Russell, 154 » 

54, Upon the hearing of a petition of appeal, presented by the defendants, leave given 
te the plaintiffs to amend the record by either converting their bill into an infor- 
mation, or making it both a bill andinformation. Magdalen College v. Sibthorpe, 
1 Russell, 154 

55, Where the children of the plaintiff and of some of the defendants, are interested 
in the questions to be decided at the hearing, and it appears on the face of the re- 
cord, that all the children are parties to the suit, the cause is ripe for hearing, 
though there is not any report ascertaining who those children are; unless some 
ground is laid for supposing that the statements to that effect on the record are in- 
accurate, and that there are children in esse, who are not before the court. Mon- 
tagu v. WVucella, 1 Russell, 173 ; 

56, A bill having been filed by a number of persons, on behalf of themselves and 
other creditors of a banking-house, an*rder is obtained by A., one of the plaintiffs, 
to amend the bill, by striking out the names of the co-plaintifis; but no amend- 
ment is actually made; many years afterwards, the executors of A., not knowing 
that the record had not been amended, file a bill of revivor, as if A. had been the 
sole plaintiff, and an order of revivor being obtained, move in the revived cause for 
a receiver; such a motion is irregular, notwithstanding that the order of revivor 
has not been discharged. Hughes y. Dumbell, 1 Russell, 317 

57, Quere, Where an order is obtained, giving one of several plaintiffs liberty to 
amend, by striking out the names of the co-plaintiffs, and before the order is en- 
tered and the amendments made, proceedings are taken in the cause, whether 
such proceedings are not a waiver of the order. Ibid. 

58, Semble, When proceedings have taken place under such circumstances, an order 
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to enter the order to amend nunc pro tunc ought not to be made (if made at all) 
without making an arrangement with respect to what has been done in the cause 
in the interval. J bid. 
59, The court will not interfere, to relieve parties, upon the terms of their paying the 
costs, from process of contemipt issued regularly and without any breach of sm 
faith. Heaton v. Tipton, 1 Russell, 323 
i 60, On a motion for a receiver, the answer of a defendant, if a material co-defendant 
has not answered, must be regarded merely as an affidavit, and the plaintiff may 
read affidavits against it. Hershaw v. Matthews, 1 Russell, 261 
61, An affidavit, made in support of a state of facts, may be referred for scandal, but 
not for impertinence, by a party who has filed, in support of a counter-state of 
facts, an affidavit which appears to be an answer to the former. Jn the matter 
of Burton, 1 Russell, 380 
62, Quere, Whethera Master to whom a question of title is referred, has a right to re- 
quire the parties to procure for him the opinion of any conveyancer whom he shall 
select, upon the abstracts of title which have been brought into his office. . Fow- 
ler v. Walker, 1 Russell, 408 © 
63, A bill cannot be dismissed, for want of prosecution, by an order made as of course 
upon petition at the rolls. Van Sandau v. Moore, 1 Russell, 441 
64, This court has power, in proper cases, to dismiss a bill without costs, on the appli- 
cation of the plaintiff. Ibid. 469 
65, Correction of a clerical error in a decree passed and entered. Tomlins v. Palk, 
1 Russell, 475 : 
66, Guardian appointed without areference. In re Jones, 1 Russell, 473 
67, Where the evidence proves the execution of a will, but the witnesses have not 
been examined: as to the sanity of the testator, the cause will be adjourned at the 
hearing, and'liberty will be given to exhibit an peti A to prove his sanity. 
Abrams v. Winshup, 1 Russell, 526 
68, Commission, Costs, Discovery, Vendor and Purchaser. 
PRIORITY. 


1, A mortgagee of a leasehold house gave up the indenture of lease to his mortgagor, in 


order that it might be shown to an intending purchaser, who wished to see what 
the covenants in it were: the mortgagor concealed from the purchaser the fact of 
the existence of an incumbrance on the property, and produced the lease to him, 
and left it in his possession: within a week afterwards, the purchaser accepted a 
conveyance, paid his purchase-money, and took possession of the house without 
any notice of the existence of the mortgage; but the solicitor of the mortgagee de- 
posed, that, in an interview which he had had before the completion of the pur- 
chase with the solicitor of the purchaser, he had informed the latter that a client of 
his was to receive a considerable sum out of the purchase-money, and had requested 
to-have notice of the time when the money was to be paid; and, though the soli- 
citor of the purchaser denied that any such interview had taken place, before the 
completion of the purchase, a jufy gave a verdict in favour of the statement made 
on that point by the solicitor of the mortgagee: Held, that the mortgagee was not 
to be postponed to the purchaser. Martinez v. Cooper, (2 R. 198) 79 


2, A person having a beneficial interest in a sum of money, invested in the names of 


trustees, assigns it for valuable consideration to A., but no notice of the assignment 
is given to the trustees; afterwards, the same person proposes to sell his interest 
to B., and B., having made inquiry of the trustees as to the nature of the vendor’s 
title and the amount of his interest, and receiving no intimation of the existence 
of any prior incumbrance, completes the purchase, and gives the trustees notice: 
B. has a better equity than A. to the possession of the fund, and the assignment to 
B., though posterior in date, is to be preferred to the assignment to A. Dearle v. 
Hall. . Loveridge v. Cooper, (3 R. 1) 266 


> 
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8, A sum of stock, claimed as a legacy by A., was ordered by the decree to be carried 


Over to the account of A., “ subject to the further order of the court,” with a di- 
rection that it should not be sold or transferred without notice to B.: Held, that 
the court jmight, upon petition and without rehearing the former decree, order 
the money to be paid to B., if his title appeared to be the better of the two. 
Barksdale v. Abbott, (3 R. 186) 354 

4, Judgments not docketed, have no preference against heirs, executors or administra- 
tors. Landon v. Ferguson, (3 R. 849) 429 


PROMISSORY NOTES. 
Joint instruments. 


PROFITS. 
Partnership. 


PUBLICATION. 
Semble, It is illegal to publish part of a depending cause. Deacon v. Deacon, (2 R. 
607) 253 


RECEIVER. 

1,,The grantor of an annuity, secured by.an equitable charge on certain lands which 
are subject te a prior charge, goes to reside abroad; but, by his agent, continues in 
the receipt of the rents and profits: the court, on the application of the annuitant, 
will appoint a receiver, though the grantor has not appeared to the suit. Tanfield 
v. Irvine, (2 R. 149) 63 

2, A receiver, though he passes his accounts and pays his balances regularly, is not en- 
titled to make interest for his own benefit of moneys which come into his hands in 
his character of receiver, during the intervals between the times of passing his ac- 
counts. Shaw v. Rhoades, (2 R. 559) 232 

3, A court of equity will not appoint a receiver of rates, which are to be assessed by 
commissioners, and collected ata future period. Drewry v. Barnes, (3 R. 94) 311 

4, A receiver of toils appointed. Dumville v. Ashbrook, (3 R. 98) 313 

5, Qu. Whether, upon a petition objecting to a Master’s report of a receiver’s accounts, 
the court will enter into a consideration of the particular items of the accounts. 
Shewell v. Jones, (3 R. 522) 507 

6, Even where there is reason to doubt whether, as to some points, the conduct of a 
receiver has been strictly correct, further inquiry will not be ordered, where the 
attention of the parties has been previously directed to the subject, and ample oppor- 
tunity of investigation afforded to them. Ibid. as! 

7, A receiver appointed by the court is not answerable for a loss of moneys by the fail- 
ure of a banker, if they are not mixed with his own moneys, and are bona fide de- 
posited for security only, under circumstances in which they could not have been 
properly paid into court. Salway v. Salway, (4 R. 60) 568 

8, A solicitor in a cause, who improperly assumes the character of receiver, is responsi- 
ble fer rents lost by his neglect. Wood v. Wood, (4 R. 558) 794 


9, Agreement, Parties, Surety. 


RECTORY. 
Land tax. 


REHEARING. 
1, Petition of rehearing dismissed, because it suggested, as the grounds of rehearing, facts 


not alleged in the pleadings. Vevinson y. Stables, (4 R. 210) 637 

2,Ina suit instituted for the administration of the assets of a testator, who in his will 
described himself as “of Halifax in Nova Scotia,” certain lapsed shares of the resi- 
due were, at the hearing, on further directions, ordered to be distributed, according 
to the statute of distributions, there being no suggestion in the record that the ad- 
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REHEARING. 


ministration ought not to be according to the law of England: afterwards, a petition 
of re-hearing was presented, stating, that the testator died domiciled in Nova Sco- 
tia, and praying, that the distribution might be according ta the law of that country: 
but the petition was dismissed. bid. 

3, Appeal, Evidence. 


RELATIONS. 


Power. 


REMAINDER. 


Donatio causa mortis, Cross remainders, Tenant for life. 


RENEWAL. 


1, The lease had been usually renewed every seven years, and, in February 1805, was 
renewed by the tenant for life under the will of A.: in 1812, an exorbitant fine was 
demanded, and no renewal took place; and, in 1817, the warden of the hospital ex- 
pressly refused to renew: the tenant for life died in January 1819; and, in the follow- 
ing February, the remainder-man renewed:—Held, that the remainder-man was 
entitled to receive out of the assets of the tenant for life the amount of what would 
have been reasonable fines for renewal in February 1812, and February 1819, sub- 
ject toa proportional abatement for the period which intervened between the death 
of the tenant for life and the renewal in February 1819. Coldgrave v. Manby, 
(2 R. 238) 90 

2, A testator, seised of estates in fee, and holding certain lands and tithes in the county 
of H. under church-leases for lives, devised all his lands and hereditaments in the 
counties of H. and G., and all other his real estate, to his daughter and the heirs of 
her body ; and for default of such issue, to F.and his heirs. The daughter, at the 
testator’s death, and ever afterwards, was of unsound mind. _ Her husband, having 
taken out administration to the testator, with the will annexed, procured, from time» 
to time, renewals of the leases. She survived him, as well as all the cestuis que vie 
named in, the testator’s leases, and died without issue, and without having done 
any act to bar such interest as F. had under the devise. Held, that the leaseholds 
for lives passed by the will: and that F. was entitled to the benefit of the subsist- 
ing leases, which had been obtained by way of renewal of the oldleases. Fitzroy 
v. Howard, (3 R. 225) 372 

3, Ifa tenant for life of an underlease for eighteen years, granted by a person who him- 
self holds the premises so underlet, along with other property, under a lease for 
twenty-one years, purchases the interest of his immediate lessor, and obtains from 
the superior lessor a renewal of the lease thus purchased, the renewed lease is 
subject, so far as regards the premises which were comprised in the underlease, 
to the same trusts as would have affected the underlease, if it had not been merged 
or had not expired by the effluxion of time. Giddings v. Giddings, (3 R. 241) 379 

4, The same rule holds, though the lease at the time of the purchase was vested in a 
trustee upon trusts, under which he could not have granted a renewal of the under- 
lease, and though the tenant for life outlived, by twenty-five years, the time at 
which the underlease would have expired by effluxion of time. Ibid. 

5, Decree against a corporation to grant a new lease according to a covenant for per- 
petual renewal, though the whole of the reserved rent had been for many years ap- 
plied uniformly to one charitable purpose. Gozna v. The Alderman and Bur- 
gesses of Grantham, (3 R. 261) 389° 

6, The assignee of a lease for lives, which contained a covenant for renewal upon the 
dropping of any life, provided application were made within six months, having 
omitted, upon the death of one of the cestuis que vie, to apply for a renewal within 
the six months, filed his bill praying relief, upon the ground that he did not, within 

| the six months, know that the person was dead, or that the deceased person was 
one of the cestuis que vie named in the Jease: the bill was dismissed with costs, be- 
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cause the plaintiff might have known the facts, if he had used reasonable diligence 
and acted with ordinary prudence. Harris v. Bryant, (4 R. 89) 582 


RETAINER. 


1, The executor of an executor is entitled to.retain, out ef the balances of the produce 
of the original testator’s West India plantations, received by him as consignee ap- 
pointed by the court, debts due from the testator to him, either in his own right, or 
as executor of the deceased executor. Thomson v. Grant, 1 Russell, 541 

2, Qu. Whether the heir of the obligor in a bond, being one of two surviving executors 
of the obligee, is entitled to retain the amount of the bond out of the produce of 
the estate descended to him. Player v. Foxhall, 1 Russell, 538 

3, [fina suit instituted by creditors, he accounts for the produce of the real estate in 
the Master’s office, and he and his co-executor prove the bond debt under the de- 
cree, he is notentitled to retain. Ibid. 

4, Every presumption is to be made to support a right of renewal, where, from 1682, 
leases for twenty-one years, at a small rent and fine certain, of the tithes ofa parish, 
had been regularly granted by the respective bishops of Ely, who were impropriate 
rectors of the parish, to the vicars for the time being. The Attorney-General 
v. The Bishop of Ely, (4 R. 102) 588 

Is 5, A testator devised premises, which he held by lease under the dean and chapter of 

Westminster, to A. for life, subject to the payment of all fines and rents as they 

became due yearly; and he directed that, after A.’s decease, the premises should 

be vested in two trustees, who were to manage the same to the best advantage, 
and were to pay all rents and fines until B. should attain his age of twenty-one years, 
to whom the testator bequeathed all the remaining term and interest which he had 
in the lease: the lease was holden at 2 nominal rent, and contained no covenant to 
renew; but the custom of the dean and chapter was, to renew every seven years on 
receiving a reasonable fine; and, at the death of the testator, about thirty years of 
the term was unexpired: Held, that A. was not bound to renew the lease at any 
time during her life. Capel v. Wood, (4 R. 500) 766 


| REVERSIONARY INTEREST. 

1, Where husband and wife assign to a purchaser, for valuable consideration, a share of 
an ascertained fund, in which the wife has a vested interest in remainder, expect- 
ant on the death of a tenant for life, and both the wife and the tenant for life outlive 
the husband, the wife is entitled, by right of survivorship, to claim the whole of 
that share of the fund against such particular assignee for valuable consideration. 
Honner v. Morton, (3 R. 65) 298 

2, During the life of the tenant for life of a residue, a person, having a contingent re- 
versionary interest in a share of it, assigned all her furniture, plate, &c. and all other 
the estate and effects of or to which she was then possessed or entitled, to trustees, 
upon trust for her creditors: this assignment did not pass her contingent interest in 
the testatrix’s residuary estate. Pope v. Whitcombe, (3 R. 124) 323 

3, The rule, that the purchaser of a reversion must prove that he gave a full price, has 
so long been considered as settled, that it can be altered only by the court of appeal. 
Hinksman v. Smith, Smith v. Hinksman, (3 R. 433) 470 


» REVOCATION. 
1, A testator, having devised freeholds and copyholds to the same persons, afterwards 


executed a settlement in contemplation of his marriage, by which he bargained and 
| . sold the freeholds to trustees and their heirs, to the use of himself during his life, 
and after his death, to the intent that the wife might receive annually a rent-charge, 
which was secured by powers of distress and entry, and by a term of years; and, 
subject to the rent-charge and the term, to the use of the settlor, his heirs and 
assigns; and he covenanted to surrender the copyholds to the uses of the settlement. 
| The marriage was solemnized, and the testator died, leaving his wife surviving, with- 
out having surrendered the copyholds to the use of the settlement; the covenant to 
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REVOCATION. : 
surrender did not operate as an entire revocation of the devise of the eépyholds, 


but was a revocation only so far as the particular purposes of the settlement re- 
quired. Vawser v. Jeffery, (3 R. 479) 490 

2, A conveyance of an estate to trustees, upon trust to sell for payment of debts, is not 
a revocation of a prior will, because it declares that the \surplus moneys arising 
from the sale shall be personal estate of the testator; but if it have the further pur- 
pose to provide an annuity for the Separate use of the wile until the sale, it will be 
a revocation, because the wife will be entitled to the annuity, after the death of the 
husband, if the sale do not take place in his lifetime. Hodges v. Green, (4 R. 
28) 552 

8, A testator, in the case of an event which happened after his death, directed a freehold 
estate to be sold, and the produce applied upon the trusts, intents, and purposes 
afterwards expressed in his will, as to his residuary personal estate; by a codicil, he 
revoked the gift in his will of his residuary personal estate, and made a new disposi- 
tion of it. The produce of the freehold estate is not thereby affected, but passes 
upon the trusts, intents, and purposes, which were expressed in the will as to the 
residuary personal estate. Francis v. Collier, (4 R. 331) 692 

4, A testator made his will, duly executed and attested so as to pass real estates, by which 
he gave to his younger sons 40001. each, and to his daughters 3000/7. each, payable 
exclusively out of his real estates; he afterwards obliterated the words “ four’’ and 
“ three,’ and wrote over them “ three” and ‘ one;”’ but the will was not re-exe- 
cuted or republished; he subsequently made a codicil, signed by him, but not exe- 
cuted or attested so as to pass real estates, by which he reduced the portions given 
to the younger sons and daughters, according to the alterations in the will: The 
younger sons and daughters were held to be entitled to the portions originally given 
to them by the will. Kirke v. Kirke, (4 R. 435) 742 

5, By deed of 4th November 1800, (being the settlement made on the mariage of A. 
and B.) the intended wife B., in exercise of a general power of appointment vested 
in her by a previous deed of the 4th of May 1799, appointed certain freehold houses 
to use of trustees, during the joint lives of herself and her husband for her sepa- 
rate use, with remainder in the event of her dying in the lifetime of her husband, 
(which happened) as she should appoint by will, attested by three witnesses, with 
limitations over. Shortly after her .marriage, B. Ly will, duly attested by three 
witnesses, devised the houses to her husband in fee: afterwards, in 1811, she and 
her husband executed a deed attested by two witnesses only, by which, after reciting 
the indenture of the 4th of May 1799, but not mentioning the marriage settlement, 
B., in exercise of the power given her by the deed of 1799, and of all other 
powers, &c. appointed the messuages to the use of her husband for life, remainder 
to the use of herself for life, remainder to the use of the children of the marriage 
as she should appoint; and, in default of appointment, to all the children equally 
in tail, with remainder to: her husband in‘fee: Held, that the deed of 1811 did not 
Operate as a revocation of the previous will. Eilbeck v. Wood, 1 Russell, 564 

6, Marriage Settlement, Will. 


SALE. 
1, Premises, held under distinct leases, ordered to be sold in one lot, upon the speculative 
probability arising from the nature of the property, that a higher price would be ob- 
tained by that mode of sale, than if they were put up in distinct lots. Cook v. 
Collingridge, (3 R. 520) 506 
2, Land-tax, Leasehold, Trustee. t 6 


SATISFACTION. 
Donatio mortis causa. 
SCOTLAND. 


1, A Scotchman, by a will in the English form, made in England, gave the residue of 
his personal estate to trustees, of whom some, but not all, were resident in Scot- 
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land, upon trust to lay out the same in the Purchase of lands, or rents of inheri- 
tance in fee simple, for the intent expressed in an instrument of even date with his 
will; and by that instrument, he directed the trustees of his will to pay the rents 
annually to certain other trestees, who at all times were to be persons residing 
within twenty miles of Montrose, to bes by them applied to the relief of indigent 
ladies in Montrose, or within twenty miles of that town: Held, that the bequest 

; nse void under the mortmain act. Altorney-General v. Mill, (3 R. 328) 419 

2, Bond. 


SECURITY. 
Account, Appeal, Mortgage. 


SEQUESTRATION. 

1, Whether it is regular to issue a sequestration against the property ofa party who is 
in the Fleet under process from the common pleas, and is detained also upon an 
attachment from the court of chancery, but who has not been brought up by ha- 
beas corpus to the bar of the court, in order to be turned over to the custody of 
the warden. Const vy. Barr, (2 R. 161) 65 

2, The irregularity of a sequestration is waived, if the party against whom it is issued 
gives the sequestrators directions how to deal with his property. bid. 


SETTLEMENT. 

1, By a settlement made previous to marriage, the husband surrendered copyholds to 
trustees upon trust, in a certain event and after various preceding limitations, to 
the use of his executors or administrators, if not exceeding two, for the term of 
their lives, and of their assigns foreyer; but if he should leave more than two ex- 
ecutors, or administration should be granted to more than two, then to the use of 
the two who should be first named in his will as his executors, or, in the adminis- 
tration, as his administrators, for the term of their lives, and of the life of the long- 
est liver of them, and of his or her assigns forever: the wife surrendered other 
copyholds to similar uses, her executors or administrators being substituted, in the 
ultimate limitation, for those of her husband: by the custom of the manors of 
which the copyholds were holden, the largest estate, to which tenants could be ad- 
mitted was to two for their joint lives and the life of the longest liver of them; but 
tenants so admitted, or a tenant for life, according to the custom of the manor, had 
the absolute power of disposition over the property: the event, on which the ulti- 
mate limitation was to take effect, having happened upon the death of the hus- 
band intestate, the wife took out administration to him; but, the trustees not having 
been admitted, the legal estate vested in the heir: Held, that the widow, as ad- 
ministratrix of her husband, was entitled to the copyholds; that she was not a 
trustee for the heir; that she was entitled to the assistance of a court of equity 
against the heir. Wellman v. Bowring, (2 R. 374) 155 

2, Qu@re, Whether she was entitled to the copyholds beneficially, or was a trustee for 
the husband’s next of kin, or the individuals interested in his personal estate? J bid. 

3, It is declared by a marriage settlement, that a trustee is to lay out a sum of money, 
which the husband had agreed to settle, in the purchase of any public stocks, or 
funds, or annuities for the life of the intended wife, in his own name in trust for 
her, and that he is, during her life, to pay to her the dividends and other produce 
of the stock or annuity so to be purchased, to her separate use during her life: 
Held, that the wife is entitled absolutely to a sum of three per cent stock pur- 
chased with the money, and not merely to a life interest in it. Smith v. King, 
i Russell, 363 ‘ 

4, In a marriage settlement, the father of the wife, after making a provision for her dur- 
ing her life, covenants, that in case there shall be a child or children of the mar- 
riage living at her decease, he will pay 3000/. to such child or children on their 
attaining twenty-one, or, if they shall have attained that age in their mother’s 
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life-time, at her death: in the directions that are afterwards given for the distribu- 


tion of the sum in different events among the children of the marriage, and their 
issue, no reference is made to the contingency of their surviving the mother; and 
though there is an express enumeration of the cases in which the money is not to 
be payable, the death of a child in the mother’s life-time, after having attained 
twenty-one, is not specified as one of those cases: Held, that the interest which _ 
a child who has attained twenty-one, takes in these sums, remains contingent dur- 
ing the life of the mother; there not being enough in the subsequent clauses to 
control the plain words of the covenant. Fitzgerald v. Field, 1 Russell, 430 

5, In the same settlement, the father covenants to pay upon the death of the husband 
20001. to the eldest or only son of the marriage: Held, that this covenant is con- 
trolled by subsequent clauses, so as not to give a vested interest upon the death 
of the father to an only son who wasthen underage. Ibid. 

6, A. being, under the marriage settlement of her father and mother, tenant in tail in 
remainder of certain lands, expectant on the failure of male issue of her only bro- 
ther, there is made on her marriage a settlement containing a covenant, by which, 
after reciting that it was possible that she might, under and by virtue of the limi- 
tations contained in the former settlement, eventually become entitled to a certain 
estate, ora part of certain lands, it is agreed, that, in case she shall in her life-time 
become entitled to any such estate as aforesaid, the same shall be conveyed to 
the uses and for the trusts therein mentioned; the brother afterwards suffers a re- 
covery, and dies intestate without issue, whereupon the fee-simple of one-fourth 
part of the lands comprised and referred to in the settlements descends upon her as 
one of his co-heiresses: Held, that the covenant does not affect the fee-simple so 
coming to her by descent. Tayleur v. Dickenson, 1 Russell, 521 

7, Will. ; 


SHERIFF. 
Parties. 


SOLICITOR AND CLIENT, ; 

1, The payment of a solicitor’s bill pending a suit, does not preclude subsequent taxa- 
tion. Howell v. Edmunds, (4 R.67) 571 } 

2, A defendant will not be ordered to produce papers containing confidential commu- 
nications between him and his solicitor, or betweer his country solicitor and town 
solicitor, made in the relation of solicitor and client, during the progress of the 
suit, or with reference,to it previous to its commencement. Hughes v. Bid- 
dulph, (4 R. 190) 627 

38, A plaintiff is not entitled to the production of a letter, admitted by the defendant to 
be in his possession, but which, the defendant states, was written by him to his 
solicitor, and directed the solicitor to take the opinion of counsel upon the ques- 
tion in dispute between the parties. Vent v. Pacey, (4 R. 193) 629 

4, As-between the client and the solicitor, the court will take care the client shall not 
be a sufferer in respect of unnecessary proceedings instituted by the solicitor. 
Wood v. Wood,(4 R. 558) 794 

5, A solicitor in a cause, who improperly assumes the character of receiver, is respon- 
sible for rents lost by his neglect. Ibid. 

6, Where a solicitor has in his possession deeds and papers belonging to his client, 
which he refuses to part with, the court has jurisdiction to order the solicitor to de- 
liver the deeds and papers, and also his bill of costs, the party offering to pay what 
the Master shall find to be due to him, though there is no cause pending, and 
though no part of the costs has been incurred in respect of any action or suit in 
law or equity. In re Murray, 1 Russell, 519 

7, 1f a motion is intended to lay the foundation for a subsequent application against the 
solicitor of some of the parties, the solicitor in his personal capacity ought to be 
made a party to that motion. Van Sandau v, Moore, 1 Russell, 441 e 
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SPECIFIC LEGACY. 


If an executor, acting bona fide, and under a conviction that the assets are amply suffi- 
cient for the payment of the testator’s debts, Permits specific legatees to retain or 
possess themselves of the articles bequeathed to them, he will be answerable for the 
value of those articles, with interest at 42. per cent, if there should ultimately be a 
deficiency of assets, although the deficiency should be occasioned by subsequent 
events, which he had no reason to anticipate; and the court will direct an account 
to be taken of the value of the property S80 possessed by the legatees, and interest 
to be computed, unless it is certain that the assets will ultimately be sufficient to 
pay all the creditors. Spode v. Smith, (3 R. 511) 502 


SPECIFIC PERFORMANCE. 

1, By an agreement which was entered into with executors for the purchase of a lease- 
hold public-house, and the good willand licenses connected with it, the house- 
hold furniture, stock in trade, and other effects upon the premises, were to be 
taken at a valuation, and possession was to be delivered up to the purchaser on 
the 29th of September 1821: the valuation was made, but, on the 29th of Sep- 
tember, the purchaser, alleging that there was a defect in the title to the lease- 
hold, refused to perform his contract: the executors filed a bill for specific per- 

| formance, but in the meantime remained in possession of the house, and carried 

on the business: Held, that, though the executors were entitled to a decree for 

specific performance, and though the purchaser had done wrong in refusing’ to 

perform the contract, he could not be made answerable for the trade which had 
been. carried on in the premises since September 1821: that he could not be com- 
pelled to take that portion of the stock in trade on the premises at the time of the 
decree, which was not there at the date of the agreement, but had been substituted 
for such parts of the old stock as had been consumed in the usual course of 
the business: that the purchaser ought to be charged with rent, taxes, and other 
outgoings, paid by the executors since September 1821, and with interest on the 
sums so paid by them: that the purchaser was not entitled to any occupation-rent, 
or other allowance for the use of the house and furniture by the executors during 
the period that elapsed after the 29th of September 1821. Dakin v. Cope, (2R. 
170) 66 

2, Quere, As to the construction of a proviso in a lease, that, i certain events, the 
lease shall cease and be void, and the lessor may re-enter? Jbid. 

3, A bill was filed by a person in possession of certain Jands for the specific perform- 
ance of an alleged parol agreement to grant him a lease for seven years, and fox 
an injunction to restrain an ejectment: the defendant, by his answer, admitted that 
he had been disposed to permit, and would have permitted the plaintiff, if he had 
been satisfied with his conduct, to remain in possession for the time and on the 
terms alleged to have been specified in the supposed agreement; and that the plain- 
tiff probably expected fo remain in possession for that time and on those terms: 
but he expressly denied that any such agreement had been made; and he insisted 
that the plaintiff was tenant only from year to year, and had done many acts which. 
would have been breaches of the covenants of the lease supposed to have been 
contracted for:—The court, upon this answer, refused to make the order nisi abso- 
lute, and continued the injunction upon terms. Atwood v. Barham, (2 R. 186) 74 : 

4, In asuit for specific performance by a vendor, a writ of ne exeat regno ought not 
to issue against the purchaser, unless the court deems it quite clear that there 
must be adecree for the specific performance of the contract. Morris v. M’ Neil, 
(2 R. 604) 252 i 

5, If, after a contractfor sale of an estate, but before the title is accepted, the title-deeds 
be destroyed by fire, this court will not compel the spécific performance of the 
contract, unless the vendor can furnish the purchaser with the means of showing 

what were the contents of the destroyed deeds, and of proving that such deeds 

were duly executed and delivered. Bryant v. Busk, (4 R. 1) 540 
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SPECIFIC PERFORMANCE. ASD 
6, If an agreement be in part unperformed, the province of a court of equity is com- 
pensation, not forfeiture. Page v. Broom, (4 R. 6) 548 

7, In a suit for specific performance by a vendor, the costs will be thrown upon the 
purchaser, though the Master reports that a good title was not chown till after the 
filing of the bill, if that finding proceeded on the ground, that certain evidence had 
not been previously furnished, which the vendor had offered to produce, but which 
had not been actually produced before the institution of the suit, in consequence 
of the purchaser insisting upon other and unsubstantial objections. Long v. Col- 
lier, (4 R. 267) 662 

8, An infant cannot sustain a suit for the specific performance of a contract, because 
the remedy is not mutual. Flight v. Bolland, (4 R. 298) 675 

9, Upon a bill praying the performance of an agreement duly signed, but offering to 
the defendant the benefit of certain variations contained in an unsigned memo- 
randum of a subsequent date, the court will decree a specific performance of the 
agreement with those variations, if the defendant elects to take advantage of 
them; and if the defendant does not so elect, it will decree a specific perform- 
ance of the original agreement. Robinson v. Page, (3 R. 114) 318 

10, Treaty and negotiations for a variation of the terms of a contract will not amount 
to a waiver, unless the circumstances show, that it was the intention of the par- 
ties that there should be an absolute abandonment and dissolution of the contract. 
Ibid. Ri? 

11, A purchaser of a share in a co-partnership business, does not waive objections to 
the title by taking possession of the property and acting as a partner, when the 
contract stipulates that a good title shall be made by a specified future day, and it 
appears to have been the intention of the parties that the purchaser should, im- 
mediately and before that day, have the possession. Stevens v. Guppy, (3 R. 
171) 346 

12, The vendor of a share in a co-partnership business, filed a bill against the pur- 
chaser who had taken possession, charging that he had grossly mismanaged the 
property and destroyed its value, and praying that he might be declared to have 
accepted the title, and might be decreed to perform the contract specifically: the 
court was of opinion that the title had not been accepted, and, as a good title was 
not shown#¥a specific performance could not be decreed: Held, that, upon a re- 
cord so framed, no accounts or inquiries could be directed as to the defendant’s 
possession and management of the property, with a view to ascertain whether any 
and what sum ought to be paid, or compensation made by him to the plaintiff. 
Ibid. : 

13, On a bill by a vendor for specific performance, where the purchaser had, in 1814, 
entered into possession under the agreement, and, pending the suit, continued in 
possession until 1823, the plaintiff, in consequence of a defect in the title, failing 
in his attempt to compel the performance of the contract, the court refused to de- 
cree, under the prayer for general relief, an account of rents and profits against the 
purchaser, though he had stated by his answer that he was willing to pay a fair 

-rent. Williams y. Shaw, (3 R. 178) 350 

14, In an agreement for the purchase of an estate, the purchaser stipulated to pay the 
residue of the purchase-money on a day specified, “ upon the vendor’s making a 
good title, or, otherwise, if such title should not be then completed, upon his exe- 
cuting a bond to complete such title, and to convey the estate as soon as the same 
could be completed:” the vendor is bound to show a.good title; and, till a good 
title is shown, the purchaser, though he had entered into possession, is not bound 
to pay the purchase-money. Clarke v. Faux, (3 R. 320) 415 

15, A person who has entered into an agreement for the purchase of land, which was 
formerly part of the glebe of a rectory, and had been before sold for the redemption 
of the land-tax, 1s not bound to complete his purchase, when it appears that, upon 
the prior sale for the redemption of the land-tax, the rector was himself the actual 
purchaser, in the name of his curate. Grover v. Hugell, (3 R. 428) 467 
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16, Ona reference of title in a suit by a vendor for the specific performance of a con: 
tract for the purchase of lands, the mere fact that a suit has been subsequently 
“instituted and is pending, in which part of the lands are claimed adversely to the 
vendor, is not a sufficient ground for reporting that a good title cannot be made. 
Osbaldeston v. Askew, 1 Russel], 160 

17, In a suit by a vendor for specific performance, the decree at the original hear- 
ing having directed merely a reference of title, the court will not, at the hearing on 
further directions, enter inte the consideration of any other objection which the 
answer had set up against the execution of the contract. Le Grand v. White- € 
head, 1 Russell, 309 

18, A person who purchases two lots, is not justified in refusing to perform his contract 
for the purchase of the second lot, because a good title is not shown to the first lot. 
Lewin v. Guest, 1 Russell, 325 

19, In an agreement by a tenant at will of a public house for the sale of the possession, 
trade and good will of the house at a fixed sum, and of the stock and furniture at a 
valuation, one of the terms being that possession should be taken and the money 
paid on a given day, time is of the essence of the contract; anda purchaser, 
who was not ina condition to fulfil his part of the contract on that day, cannot 
compel a specific performance, though he was ready on the following day to have 
proceeded to complete the purchase. Cuslake v. Till; 1 Russell, 376 

20, Qu. Whether a court of equity will enforce the performance of a contract for the 

| purchase of a subject matter of which the good will of a public house unconnected 

| with any fixed interest inthe premises, forms the principal part. Ibid. 


SPOLIATION. 

1, Doctrine of courts of equity with regard to spoliation. Laneaster v. Atkinson, (2R. 
60) 29 . 

2, A bill was filed: by an executrix against her co-executrix, charging her with having 
secretly and improperly possessed herself of part of the testator’s property during 
his lifetime; the defendant by her.answer denied the accusation, and insisted that 
the spoliation was committed by the plaintiff, but did not file a cross bill; if an 
issue is directed to try the fact, the issue must be—not merely whether the defendant 
possessed herself of any part of the testator’s property in the manner alleged,—but 

| also whether the plaintiff possessed herself of any part of it in like manner. Ibid. 

3, A new trial of an issue will not be granted merely because, on the former trial, evi- 
dence was rejected which ought to have been received. Barker v. Ray, (2 R. 
63) 31 

4, Neither will a new trial be granted merely because the judge made to the jury an 
inaccurate representation of the effect of the defendants’ answers. Ibid. 

5, Qu. Whether, after the death of husband and wife, the declarations of the wife are 

, admissible as evidence to show that the husband was not tenant in fee of lands of 
~ - which he had seisin, and that, upon a certain event, they were to go over to an- 
other branch of the family? Ibid. 5 


STATUTE OF FRAUDS. 

1, A son conveys an estate to his father nominally as purchaser, but really as a trustee 
and in order that the father, who was in better credit than the son, might raise 
money upon it by way of mortgage, for the use of the son: the father died shortly 
afterwards, and before any money was raised, having, by a will subsequent to the 
conveyance, made a general devise of all his real estates: the case is within the 
statute of frauds, and parol evidence is not admissible to prove the trust; but the 
son has alien on the estate as vendor for the apparent consideration, no part of 
which was paid. Leman v. Whitley, (4 R. 423) 736 
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SUBSTITUTION. 

1, A testator by his will bequeathed 40001. in trust, after the death of his daughter 
Caroline, who was then unmarried, for her children, to be paid, if the children were 
under twenty-one, and unmarried at her death, to such of them as were sons, at, 
their ages of twenty-one, or sooner, if the trustees should think fit: and to such, 
of them as were daughters, at their ages of twenty-one years or days of marriage; 
but if, after Caroline’s decease, the children should all die under twenty-one, and uns 
married; then in trust for Caroline’s next of kin in consanguinity. Caroline married 
and died, leaving R. her only son, an infant. After her death, the testator by a 
codicil bequeathed to his grandson R, 6000I. payable when he should attain the 
age of twenty-one years, and directed his executor to expend any sum not exceed- 
ing 2501. a year in the maintenance and education of R.: Held, that the legacy of 
60007. was not a substitution for the legacy of 4000/., and that R. was entitled to 
both legacies. Wray v. Field, (2 R. 257) 99 

2, Legacies given by a codicil, held to be additions to, and not substitutions for, legacies 
given by the will to the same legatees. Mackenzie v. Mackenzie, (2 R. 262)101 


SURETY. 
1, The liability of a surety in a bond is not discharged by the delay of the creditor in 
suing for the debt, or by the circumstance of the principal debtor afterwards exe- 
cuting to the creditor another bond for a larger sum. Eyre v. Everett, (2 R. 381) 

159 

2, A surety has no right to say that he is discharged from the debt, if all that he rests 
upon is the passive conduct of the creditor in not suing. He must himself use 
diligence, and take such effectual means as will enable him to call on the creditor 
either to sue, or to give him, the surety, the means of suing. Ibid. 

3, A receiver, who had omitted to account regularly, became bankrupt, being indebted 
to the trust estate in a large sum; and, for.some time, no steps were taken to have 
his accounts duly passed: Held, that, under the particular circumstances of the case, 
his sureties were not liable to pay interest on the balance found due from him, 
though he himself, if solvent, would have had to pay such interest. Dawson v. 
Raynes, (2 R. 466) 201 

4A, Semble, That, in general, the sureties of a receiver are answerable for such interest 
as well as for such principal, as the receiver himself is liable to pay. | Ibid. 

5, A creditor, pending an action on a guarantee against a surety who contests the 
question of his liability, proves the debt under a commission of bankrupt against 
the principal debtor, and, by his signature, enables the bankrupt to obtain his cer- 
tificate, though the surety had given him notice not to sign it; the surety is not 
thereby discharged from his liability on the guarantee. Brown v. Carr and others, 
(2 R. 600) 250 

A surety under an annuity deed, redeeming the annuity subsequent to the bank- 

ruptcy of the grantor of the annuity, is entitled to the benefit of the grantee’s proof 
under the grantor’s commission, and to proceed by action against the grantor, who 
had obtained his certificate, for the arrears of the annuity subsequent to the com- 
mission. Watkins v. Flannagan, (3 R. 421) 464 . 

7, Semble, Where the parties intended thata promissory note should be joint and 
several, but, through ignorance, it is expressed to be joint only, a court of equity 
will relieve as well against the surety, as against the principal. Rawstone v. Parr, 
(3 R. 424) 465 | 


a 


8, But where a joint promissory noie, signed “J. and J. E.—J. P., surety,” was given 
to a creditor of the firm of J. and J. E., and J. P. died, J. and J. E. being both 
alive, one of whom afterwards became bankrupt, and the other insolvent: Held, 
that the promissory note could not be considered as several against J. P., the surety. 
Ibid. 

9, 


A., B. and C., carrying on business in co-partnership for a term which would expire 
on the 19th of February 1807, under articles which empowered A., in case of his 


| 
| 
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death during the term, to bequeath his share of the trade in favour of his wife or 
children,—S., a customer of the bank, and a surety, covéenanted that they, or one of 
them, would pay to A., B. and C., the survivors or survivor of them, &c. all sums, 
which, on, before, or until the 19th of February 1807, should become due from the 
customers to A., B. and C., the survivorsor survivor of them, &c.; A. died, having 
bequeathed his share of the concern to his executors, in trust for his children: the 
business continued to be carried on under the same firm as before; and his execu- 

tors interfered in the management, and shared in the profits. At the time of A.’s 

death, the balance due from S. to the bank was upwards of 14,0001.; after that time 

S. continued his dealings with the bank in the same manner as previously, paying 

in more than 14,0007. within a few weeks after A.’s death, but drawing out, during 

the same period, a larger sum, and these subsequent dealings were continued inthe 
same account current with the preceding dealings: some years afterwards S., be- 
came insolvent, being indebted to the bank in a balance of 19,000. and upwards: 

Held, that the partnership, which carried on the business after the death of A., was 

a new partnership; that the surety’s covenant did not extend to cover sums ad- 

vanced to the customer by the bank after A.’s death; that the balance, due at A.’s 

death from the customer, was to be considered as discharged by the payments 

subsequently made by him to the bank, Pemberton v. Oakes, (4 R, 154) 609 

10, The plaintiff joined the testator as surety in a bond, which he paid after the death 
of the testator, taking an assignment of the bond: he is only a simple contract cre- 

ditor of the testator, Jones v. Davids, (4 R. 277) 665 

11, B. being hired as a clerk to A. and Co., but not for any definite period, C. and D. 
joined with him in a bond to secure his duly accounting for assets; C. died, and 
his executrix gave a written notice to A. and Co. that she would no longer remain 
surety; A. and Co. communicated this notice to B., and required and obtained from 
him the bond of another surety; D. died, and also the new surety; and four years 
and a half after the death of C., B. died, when deficiencies were found-in his ac- 
counts, subsequent to the notice: Held, that the executrix of C. had no equity to 
restrain A. and Co. from proceeding at law onthe bond. Gordon v. Calvert, (4R. 

58} ) 803 

TAXATION. 

1, A bill of costs was delivered by the solicitor in 1809, and shortly afterwards paid by 
the client: between that time and March 1817, four other bills of costs were de- 
livered, and various payments were made on account: in November 1817, a sixth 
bill was delivered, when the client paid the general balance due on the bills of costs, 
at the same time stating, that he would insist on having the bills taxed; an appli- 

_eation for taxation to a judge at law in 1818, and an application to the court of 
king’s bench in 1819, failed, from circumstances not involving the merits of the 
question: some attempts at a compromise were made from time to time; and the - 
client was obliged, on three or four occasions, to leave England in order to attend 
to urgent business in foreign countries; but at length, in 1824, a motion was made 
to have the bills referred for taxation, supported by evidence that some of the items 
of charge were improper: the court ordered that the bill last delivered should be 
taxed generally, and that the five antecedent bills should be referred to the Master, 
with a direction that the client should deliver to the solicitor a schedule of the 
items complained of, and that the Master should exercise as large a discretion ag 
he might think fit with respect to the evidence on which he should proceed in 
forming his judgment concerning these items. Scougall v. Canrpbell, (3 R. 
545) 512 

2, If any solicitor tells a client beforehand, that he will not undertake his business, if 
his bill is to be taxed, or if any solicitor in the progress of a cause gives his client 
to understand that he will go on with it or not go on with it, according as his 


i dw belt Salt ode Nai: 


y, 
q 


876 INDEX. : 


TAXATION. ', : 
bills are to be taxed or not to be taxed, a solicitor, so acing, will not be allowed to 


continue on the rolls. Ibid. aed 
3, Costs. 


TENANT FOR LIFE. . 

A testator gave the residue of his personal estate to trustees, directing them to convert 
it into money, and invest the proceeds in government or real securities, of which 
they were to stand possessed, upon trust for A. during her life, and, after her death 
for B. The trustees permitted a share, which the testator had in an Indian loan, 
bearing interest at 101. per cent, to remain for several years on that security, during 
which time they paid to A. the interest at 10. per cent, which it yielded annually; 
and the loan being afterwards paid off, they invested the money in the three per 
cents, at a time when the funds were so low, that the amount of stock purchased 
was considerably greater, than if the conversion had taken place at the end of a 
year from the testator’s death: Held, that the tenant for life was not entitled to the 
actual interest, which the money yielded, while it remained on the Indian security, 
but only to the dividends of so much three per cent stock as would have been pur- 
chased with it at the end of a year from the testator’s death; that the trustees ought 
to be charged with the whale. of the stock actually purchased and all the sums 
actually received in respect of the Indian rate of interest; and that they ought to be 

' allowed in their discharge, as payments to the tenant for life, not the sums which 
they had in fact paid her, but only a sum equal to what she would have received 
for dividends, if the money had been transferred from the Indian security and in- 
vested in the three per cent stock at the endof a year from the testatoi’s death. 
Dimes v. Scott, (4 R. 195) 630 , 


TITHES. 

1, Commissioners under an inclosure act were to allot by their award to the rector of 
the parish so much of the lands to be inclosed in the township of S.,and of the 
titheable parts of the township of W.,as should, quantity, quality and situation 
considered, contain, or be equa! in value to, two-fifteenth parts of the titheable 
places thereof, in lieu of tithes arising within the same lands: after the enrolment _ 
of the award of the commissioners, all tithes, arising within the lands inclosed, 
were to cease; but there was a saving to all persons (other than the persons to 
whom any compensation should be made by virtue of the act, in respect of the in- 
terest for which such compensation should be made) of all such interest as they 
had in respect of the said lands before the passing of that act: an award by which 
the commissioners allotted to the rector, in lieu of the tithes of S. and A., lands 
more in guantity than two-fifteenths of the lands inclosed in S. and A:, but less 
than two-fifteenths of the lands inclosed in S., A. and W., without any allotment 
expressed to be in lieu of the tithes of W., is nof a bar to the rectov’s claim of the 
tithes in W. Cooper v. Thrope, (2 R. 78) 39 

2, The defendants to a bill by a-rector for tithes of hay set up a modus of twopence for 
each load of hay of the weight of one ton, payable at Easter by the several occu- 
piers, in lieu of tithes of hay grown from Easter in the year preceding inclusive: 
and they by their answer further stated, that the amount of the modus payable to 
the rector under such custom, had been usually ascertained by a person, on behalf 
of the rector, inspecting the ricks of hay made within the parish in each year, and 
forming an estimate of the number of loads of one ton weight contained in each 
rick, upon which estimate the whole of the annual modus payable to the rector was 
calculated, but that this mode of estimating the weight formed no part of the cus- 
fom: it also appeared, that, in a suit institated in the exchequer by the same rector 
against some occupiers for the tithe of hay in the same parish, an issue had been 
directed, and, the jury having found that twopence for every load of hay of the 
weight of one ton had been immemorially paid to the rector at Easter in each year 
by the several occupiers of lands, in lieu of the tithes of hay, the rector’s bill had 
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TITHES. 
been dismissed with costs: Held, that the alleged modus was bad in Jaw, and that 
an account ought to be directed against the defendants, without directing an issue 
as to the validity of the modus. Goodenough v. Powell, (2 R. 219) 89 
3, As a general rule, where land is agreed to be sold tithe free, the right to. the tithe is 
to be considered so material to the enjoyment of the land, that a purchaser is not 
compelled to complete his contract with a compensation, if a good title cannot be 
made to the tithe; but this rule admits of exception, where the circumstances mani- 
fest, that the right to the tithe did not. form any inducement to the purchaser to 
enter into the contract. Smith v. Tolcher, (4 R. 302) 677 
4, In a suit by an impropriate rector for the tithes of lands, in respect of which there is 
- no evidence that tithes have ever been paid to the rector, an issue will not be di- 
rected, if all the evidence, which can be supplied, is adduced in the cause, and the 
court is of opinion, that, upon that evidence, a jury would not be justified in find- 


ing in favour of the defence set up by the occupier of the lands. Ross v. Aglionby, 
(4 R. 489) 766 


TITLE. 

1, The generality and vagueness of descriptions of copyhold property on the court rolls 
are so well known, that a vendor is not bound to show how the description on the 
court roll is to be applied to the present state of the property, ifhe prove that the 
property has actually been enjoyed and passed under that description for upwards 
of sixty years. Long v. Collier, (4 R. 267) 662 

2, Where a legal fee is outstanding, which was vested long since in persons who would 
now be trustees for the vendor, and the abstract does not show in whom that legal 
fee at present is, the objection is a matter of title, and not. of conveyance merely. 
Wynne v. Griffith, 1 Russell, 283 

3, [t being necessary, in order to make a title perfect, that a recovery should be suffered 
for the purpose of barring an old estate tail vested in a person who was not a trus- 
tee for the vendor, the deed making the tenant to the precipe and the warrant for 
suffering the recovery were executed before the filing of the bill for specific per- 
formance, but the recovery was notcompleted till a few days afterwards: Held, that 
a yood title was not shown before the commencement of the suit. Lewin v. Guest, 
1 Russell, 325 

4, A conveyance to a purchaser in 1798, from persons residing in Bermuda, of lands then 
in their possession, and to which, subject toan outstanding but satisfied mort- 
gage term, they claimed title under an entail created in 1732, through a descent 
recited in the deeds—a subsequent assignment of the mortgage term from the mort- 
gagee to the purchaser—and uninterrupted enjoyment under his conveyance—will 
not enable him to make a good title; if unsupported by extrinsic evidence of the 
pedigree recited in the deeds, or of possession, prior to 1793, conformable to that 
pedigree. Fort v. Clarke, 1 Russell, 601 


TITLE DEEDS. ia ; 

If, after a contract for sale of an estate, but before the title is accepted, the title deeds 
be destroyed by fire, this court will not compe} the specific performance of the 
contract, unless the vendor can furnish the purchaser with the means of showing 
what were the contents of the destroyed deeds, and of proving that such deeds 
were duly executed and delivered. Bryant v. Busk, (4 R. 1) 540 


TRADE. 
Specific performance. 


TRUST. ; ; <n 
1, A conveyance of an estate to trustees, upon trust to sel) for payment of debts, is not 
a revocation of a prior will, because it declares that the surplus moneys arising 
from the sale shall be personal estate of the testator; but if it have the further purpose 
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to provide an annuity for the separate use of the wife until the sale, it will be a 
revocation, because the wife will be entitled to the annuity, after the death of the 
husband, if the sale do not take place in his lifetime. Hodges v. Green, (4 R. 
28) 552 

2, Where a debtor, by a deed-poll, directs inter ala the receiver of the rents of his 
estate to keep down the interest of a certain debt, the direction does not create a 
trust in favour of a creditor, if it be without consideration, and without the privity 
ofthe creditor. Page v. Broom, (4 R. 6) 548 ; 

3, A mother entitled to a considerable property under the will of a relation, in a con~ 
versation with the executor of that relation, expressed an intention to make a settle- 
ment of part of that property, which was standing in his name, upon her daughter, 
and requested the executor to instruct her solicitor to prepare such a settlement: 
on the prepared settlement being brought to her for execution, she had changed 
her mind, and refused to ‘sign it: Held, that her intention expressed in the conver- | 
sation with the executor of her relation, did not amount to a declaration of trust, 
although the property was personal estate. Bayley v. Boulcott, (4 R. 345) 698 

4, A son conveys an estate to his father nominally as purchaser, but really as a trustee 
and in order that the father, who was in better credit than the son, might raise 
money upon it by way of mortgage, for the use of the son: the father died shortly 
afterwards, and before any money was raised, having, by a will subsequent to the 
conveyance, made a general devise of all his real estates: the case is within the 
statute of frauds, and parol evidence is not admissible to prove the trust; but the 

. son has a lien on the estate as vendor for the apparent consideration, no part of 
which was paid. Leman v. Whitley, (4 R. 423) 736 

5, A person who has entered into an agreement for the purchase of land, which wag 
formerly part of the glebe ofa rectory, and had been before sold for the redemption 
of the land-tax, is not bound to complete his purchase, when it appears that, upon 
the prior sale for the redemption of the land-tax, the rector was himself the actual 
purchaser, in the name of his curate. Grover v. Hugell, (3 R. 428) 467 

6, An executor or trustee is not entitled to be allowed without question, the amount of 
bills of costs which he has paid bona fide to the solicitor to the trust; and the Mas- 
ter, without regularly taxing the bills, will moderate their amount. Johnson v. 
Telford, (3 R. A77) 490 

7, Semble, A trustee under an old trust, creating successive limitations of equitable 
interests, some of which had failed, is entitled, before he can be required to convey, 
to have the equitable title of those who call for a conveyance ascertained by inquiry, 
and to have the deed of conveyance settled in the Master’s office. Goodson v.~ 
Ellisson, (3 R. 583) 526 

8, Semble, Where the cestwis que trust convey their beneficial interest in a portion of 
the property to a purchaser, the purchaser may file a bill against the trustee for a 


conveyance of the legal estate, without making the cestwis que trust, who sold to 
him, parties to the suit. Jdid. 


TRUSTEE. 


1, Where a settlement requires that a retiring trustee should assign the trust property 
to the continuing trustee, and that a new trustee should be chosen in the place of 
the retiring trustee, and there is no power to appoint a sole trustee; then, ifa retiring 
trustee assign the trust property to the continuing trustee alone, and he, in abuse of 
his trust, dispose of it, the retiring trustee is answerable. Wilkinson v. Parry, 
(4R. 272) 662 

2, A., as administrator of a person deceased, has stocks, part of the assets, standing in 
his name; the letters of administration granted to A. are recalled, and administration 
is granted to B., the sole next of kin of the deceased: Held, that A. is not, within the 
meaning of the 6 Geo. IV. c. 74, a trustee of the stocks which, as administrator> 
had been transferred into his name. Dew vy. Clarke, (4 R. 531) 771. 
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3, The trustee of a legacy, which had been invested in stock, authorises the gale of the 
stock, and permits B. to receive the proceeds: B, retains the money in his hands; 
and during many years, the legatee, who was not aware that the legacy had ever 
been invested in stock, or that stock, in which it once was invested, had been sold, 
deals with B. as the only person acuountable to her for the money: notwithstand- 
ing these dealings on the part ofthe leeatee, the trustee continues to be accounta- 
ble for the stock. Adams v. Clifton, 1 Russell, 297 


UNDERTAKING. 


A defect of parties may be cured at the hearing, by the undertaking of the plaintiff 
to give full effect to the utmost rights which the absent party could have claimed, 
those rights being such as do not affect the rights of the defendants. Harvey v. 
Cooke, (4 R. 34) 555 

VENDOR AND PURCHASER. 

I, A mortgagee of a leasehold house gave up the indenture of lease to his mortgagor, in 
order that it might be shown to an intending purchaser, who wished to see what 
the covenants in it were: the mortgagor concealed from the purchaser the fact of 
the existence of an incumbrance on the property, and produced the lease to him, 
and left it in his possession: withia a week afterwards, the purchaser accepted a 
conveyance, paid his purchase-money, and took possession of the house without 
any notice of the existence of the mortgage; but the solicitor of the mortgagee de- 
posed, that, in an interview which he had had before the completion of the pur- 
chase with the solicitor of the purchaser, he had informed the latter that a client of 
his was to receive a considerable sum out of the purchase-money, and had requested 

to have notice of the time when the money was to be paid; and, though the soli- 

citor of the purchaser denied that any such interview had taken place before the 
completion of the purchase, a jury gave a verdict in favour of the statement made 
on that point by the solicitor of the mortgagee: Held, that the mortgagee was not 

to be postponed to the purchaser. Martinez v. Cooper, (2 R. 198) 79 

2, By conditions of sale, the purchase money was tc carry interest, a deposit of 201. 
per cent was to be paid, and the auction-duty was to be borne equally by the 

1 purchaser and the vendor: the purchaser paid oly the amount of the deposit, and 

out of it the auctioneer paid the whole of the auction-duty: Held, that the portion 

of the deposit, applied in discharge of the purchaser’s moiety of the auction-duty 
was to be considered as an unpaid part of the purchase-money, and that the ven- 

: dor was entitled to interest on it. Townshend v. Townshend, (2 R. 303) 121 


. 8, A contract for the purchase of a farm described itas containing ‘349 acres or there- 

abouts, be the same more or less;” and stipulated that the premises should be 

taken at the quantity above stated, whether more or less: in fact, the farm consisted 

only 349 customary acres, which were less than the same number of statute 

acres by about 100 acres or upwards. Ona bill being filed for specific performance, 

the purchaser, admitting that he had been for several months in possession of the 

property, and had exercised acts of ownership over it, on the faith that a goo¢ title 

to 349 acres would be shown, insisted, that, in the contract, acres meant statute 

acres, and that he was not bound to perform the contract, unless 349 statute acres 

were conveyed to him: Held, that in sucha case, a reference of title would not be 
directed on motion. Portman v. Mill, (2 R. 570) 238 

4, Semble, The stipulation that the premises should be taken at the quantity before 
stated, be the same more or less, would not cover so large a deficiency as existed 
here. Ibid. 

5, Where husband and wife assign to a purchaser, for valuable consideration, a share 
of an ascertained fund, in which the wife has a vested interest in remainder, ex- 
pectant on the death of a tenant for life, and both the wife and the tenant for life 
outlive the husband, the wife is entitled, by right of survivorship, to claim the 
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whole of that share of the fund against such particular assignee for valuable con- 
sideration. Honner v. Morton, (3 R. 65) 298 ig 


6, The rule, that the purchaser of a reversion must prove that he gave a full price, has 


so long been considered as settled, that it can be altered only by the court of ap- 
peal. Hineksman v. Smith, (3 R. 433) 470 


7, By an agreement for the sale of an estate, the purchase-money with interest was to 


be secured by the bond of the purchaser, and was to remain so secured during the 
life of the vendor. The conveyance, which was afterwards executed, expressed 
that the purchase-money had been paid, and the vendor’s receipt was indorsed upon 
it; but, in fact, only a part of the price had been paid, and the residue was secured 
by the purchaser’s bond, conditioned for payment of the principal with interest, 
within twelve months after the death of the vendor, and of interest in the mean 
time. The vendor was held to have a lien on the estate for the amount of the 
bond. Winter v. Lord Anson, (3 R. 488) 495 


8, There is no distinction between copyholds and fieeholds, as to the doctrine of a 


vendor’s lien for his purchase-money. bid. 


9, A purchaser, who has not been in possession, is bound to pay interest on the pur- 


10, 


11, 


12, 


13, 


14, 


chase-money, and take the rents and profits, only from the time when a good title 
was first shown, and not from the time fixed by the agreement for the completion 
of the purchase. Jones v. Mudd, (4 R. 118)591 

A contract of purchase contained a stipulation, that if by reason of any unforeseen 
or unavoidable obstacles, the conveyance could not be perfected for execution 
before the day fixed for the completion of the purchase, the purchaser should from 
that day pay interest at 5/. per cent on his purchase-money, and be entitled to the 
rents.and profits of the premises: the vendor did not show a good title till long 
after the specified day: Held, that he was not entitled to interest except from the 
time when a good title was first shown. Monk v. Huskisson, (4 R. 121) 593 
The generality and vagueness of descriptions of copyhold property on the court 
rolls are so well known, that a vendor is not bound to show how the description 
on the court rolls is to be applied to the present state of the property, if he prove 
that the property has actually been enjoyed and passed under that description for 
upwards of sixty years. Long v. Collier, (4 R. 267) 662 


As a general rule, where land is agreed to be sold tithe free, the right to the tithe | 


is to be considered so material to the enjoyment of the land, that a purchaser is 
not compelled to complete his contract with a compensation, if a good title can- 
not be made to the tithe; but this rule admits of exception, where the circum- 
stances manifest, that the right to the tithe did not form any inducement to the 
purchaser to enter into the contract. Smith v. Tolcher, (4 R. 302) 677 

If the vendor of an estate, the contract for which was not completed in the life- 
time of the testator, who was the purchaser, is afterwards paid his purchase-money 
out of the personal assets, the simple contract creditors of the testatofShall stand 
in the place of the vendor with respect to’ his lien on the estate sold, against the 
devisee. of that estate. Selby v. Selby, (4 R. 336) 694 

A purchaser not compelled to take a title depending upon the words of a will, 


which were too doubtful ever to be settled without litigation. Sharp v. Adcock, 
(4R 874) 713 


15, A. conveys lands to trustees, on trust to sell, if the unsatisfied debts of a partnership, 


in which he had been concerned, should ata given time exceed 40,0001.: the trustees 
sell and convey to the purchaser bya deed, which recites that the debts of the 
partnership exceeded the specified amount, and that A. had died intestate as to his 
real estates; and the heir‘at law of A. joins in that deed, and enters into a covenant 
for the title of the trustees, a covenant against all acts done by him or his father, 
and a covenant for further assurance: it afterwards appears to be uncertain whether 
A. had not devised his real estate, and the purchaser files a bill to have protec- 
tion against, or remedy of, the alleged defect in his title, which this discovery 
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; created: Held, that the purchaser is not entitled to have an account of the debts Ft: 
of the partnership, in order to establish the fact of their having, at the specified 
time, exceeded the specified amount; that he is not entitled to have the books and 
documents connected with the accounts of the partnership, delivered to him or 
deposited for safe custody; that he is not entitled to a covenant, either from 
the heir or from any other person, for the production of those books and papers. 
Hallet v. Middleton, 1 Russell, 245 
16, The intention of a testator, that his gift should not vest in the legatee, until it 
should be actually remitted to him, will prevail, when clearly expressed, provided 


the remittance be not delayed by negligence. or inevitable accident. Law v. 
Thompson, (4 R. 92) 583 


VOLUNTARY SETTLEMENT. 

The court refused to set aside a voluntary deed executed by an old and infirm man, in 
favour of a person who had attended him as a surgeon, and had been occasionally 
consulted by him respecting the management of his property, and received the 

| dividends of some stock for him it appearing that the nature and effect of the deed 
were fully explained to the grantor by his solicitor before he executed it, and that 
he executed it of: his own free will. Pratt v. Barker, (4 R. 507) 770 


WARRANT. 

A bankrupt, brought up by habeas corpus, is not to be discharged, because the return 
to the writ sets forth the warrant of the committal imperfectly; and, in such a case, 
the Lord Chancellor, before he enters upon the question of the validity of the 
committal, wili ascertain, whether the warrant is truly set forth in the return, and 
if it is not so set forth, he will order the return to be amended. Jn the Matter of 
Power and Jackson, (2 R. 583) 242 


WILL. 
1, Revocation of wills. Grantley v. Garthwaite, (2 R. $0) 43 
2, A., being possessed of a Jease of a manor, lands, and hereditaments for twenty-one 
years, granted by the warden of an hospital, assigned, by his marriage settlement, 
ithe premises and all his interest, benefit, and advantage of renewal therein, &c. 
to trustees, upon trust, out of the rents and profits, to pay the rents, perform the 
covenants, raise a competent sum for renewing the lease from time to time as 
should be customary, and renew the lease accordingly; and, subject thereto, to 
4 pay the rent to A. during his life, and, after his death, to stand possessed of the 
leasehold premises on certain trusts for the sons of the marriage, and, on failure 
of those trusts, for A. absolutely: A, by his will devised ‘his manor, hospital, é 
lands, and hereditaments situate in, &c. held by lease from,” &c. to the same # 
persons who were trustees of his marriage settlement, with directions to perform 
i the covenants contained ‘in the new lease, or any leases hereafter” to be pro- 
cured, to coliect out of the rents a competent sum, for renewing the lease, and 
; to renew the same from time to time. After thé date of his will, A. surrendered 
i the existing lease, and obtained a renewed lease.—Held, that this renewed lease 
passed by, and was subject to the trusts of his will. Colegrave v. Manby, (2 R. 
‘ ran) 2238)790 
3, The lease had been usually renewed every seven years, and, in February 1805, was 
renewed by the tenant for life under the will of A.: in 1812, an exorbitant fine was 
demanded, and no renewal took place; and, in 1817, the warden of the hospital ex- 
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i pressly refused to renew: the tenant for life died in January 1819; and, in the follow- * 
ul ing February, the remainder-man renewed:—Held, that the remainder-man was 
hs entitled to receive out of the assets of the tenant for life the amount of what would 

My have been reasonable fines for renewal in February 1812, and February 1819, sub- 

\ LU ject to a proportional abatement for the period which intervened between the death 


i of the tenant for life and the renewal in February 1819. Ibid. 
i Vo. Il. —3 -L 


4, A testator by his will bequeathed 4000/. in trust after the death of his daughter Caro- 


line, who was then unmarried, for her children, to be paid, if the children were 
under twenty-one and unmarried at her death, to such of them as were sons, at 
their ages of twenty-one, or sooner if the trustees should think fit; and to such of 
them as were daughters, at their ages of twenty-one years or days of marriage; but, 
if after Caroline’s decease, the children should all die under twenty-one, and un- 
married, then in trust for Caroline’s next of kin in consanguinity. Caroline married 
and died, leaving R. her only son, an infant. After her death, the testator by a co- 
dicil bequeathed to his grandson R. 60001, payable when he should attain the age of 
twenty-one years, and directed his executor to expend any sum not exceeding 2501. 
a year in the maintenance and education of R.: Held, that the legacy of 60001. 
was not a substitution for the legacy of 4000/., and that R. was entitled to both 
legavies. Wray v. Field, (2 R. 257) 99 


5, Legacies given by a codicil, held to be additions to, and not substitutions for, legacies 


given by the will to the same legatees. Mackenzie v. Mackenzie, (2 R. 262) 132 


6, A father covenanted, upon the marriage of a younger son, to grant a perpetual an- 


nuity or rent charge of 6001. to be issuing out of an estate which consisted prin- 
cipally of collieries; and the deed granting the annuity was to contain a covenant 
that the grantor, his heirs, executors, administrators, and assigns, would make 
good the deficiency, if the produce of the estate should not be sufficient to answer 
the annual payments: by his will the grantor gave to his executors a sum of - 
15,000., upon trust, out of the interest thereof to make good, at the end of every 
year, any deficiency of the collieries to answer the annuity, and, at. the end of 
each year, to pay the surplus of the yearly interest to certain persons therein de- 
scribed; the profits of the estate charged with the annuity were, in some years, 
not sufficient, and in others much more than sufficient, to pay the 600J. a year: 
Held, that the persons interested in the surplus of the 15,000]. could not claim 
compensation out of the surplus profits of the collieries in prosperous years, for 
that portion of the interest of the 15,0001. which had been applied in discharge of 
the annuity in those years when the profits of the collieries were not sufficient to 
satisfy the annuity completely. Marquis of Bute v. Cunynghame, (2 R. 279) 
108 


7, A testator devised “ all my manors, messuages, and lands, tenements, and heredita- 


ments, whether freehold, leasehold, or copyhold, situate in the several parishes of 
Monckton Combe, Lyncombe, and Widcombe, and Walcot, and also in the city of 
Bath, or elsewhere in the kingdom of England;” he had no lands in England ex- 
cept in the places specified in the will, but he kad a large estate in Wales, in the 
county of Carmarthen. Oakedon v. Clifden, (2 R. 309) 124 


8S, Quere, Whether the devise passed the Carmarthen estate? Ibid. 
%, A testator by his will, dated in 1558, after reciting that he had erected a free gram- 


mar-school at Tunbridge, did, for the maintenance and continuance thereof, give 
unto the master and wardens of the Skinner’s Company various messuages, spe- 
cifying their respective yearly values, which amounted in the whole to 601. 13s. 
Ad,: then, proceeding to direct how the rents should be applied, he ordered that 
201. should be paid yearly to the master of the school, and 81. to the usher; that 
the master and wardens of the Skinner’s Company should visit the school once a 
year, for which they were to have 101. yearly; that 4s. a week should be paid to’ 
certain almsmen; that 25s. 4d. yearly should be expended in coals, to be dis- 
tributed among the almsmen; and that the renter-warden should have 10s. for his 
pains; the residue of the rents were to be employed by the master and wardens 
upon the needful reparations of the aforesaid messuages and tenements, and the 
overplus was to go to the use and behoof of the Skinner’s Company, to order and 
dispose of at their wills and pleasures: Held, upon the recitals and language of two 
-private acts of parliament, which the Skinner’s Company had accepted, that cer- 
tain of the lands, the yearly rental of which in 1558 was 431., did not pass by the 
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WILL. 
will, but were subject to a prior trust, which was exclusively for the support of the 
master and under-master of the school, and for the reparation of the said lands and 
tenements; and that the increased rents of those lands were to be applied to the 
maintenance of the school on an enlarged scale. Attorney-General v. The Skin- 
ner’s Company, 2 R, 407) 172 
That the Skinner’s Company were entitled to the rents and profits of the remainder 
of the premises mentioned in the will for their own use and benefit, subject only to 
the payments of the almsmen and renter-warden, to the payments for coals, and 
to contribution towards the expenses of repairing such part of the premises used 
for a school as had been originally erected for that purpose, as well as towards an 
increased sum of 200/, yearly allowed to the company for the: expenses of visiting 
the school. Ibid. 
11, A testator gave a number of legacies, adding,—* I guaranty my estates at C. for 
the payment of the above legacies;” and he, in the subsequent part of his will, 4 
gave many other legacies. The first class of legacies are not specific, and failing 
the estates at C., are to be borne by the general personal estate. Willox v. Rhodes, 
(2 R. 452) 194 
12, A testator, who died in 1818, after devising a freehold house to his wife and her 
heirs, devised the residue of his freehold estates situate in four specified parishes, or 
elsewhere in the county of Cambridge, to two trustees and their heirs, upon the 
trusts thereinafter declared concerning the same; that is to say, upon trust that they 
should sell his several copyholds in the parishes aforesaid, and, after satisfying the 
costs of the sale out of the moneys thence arising, should pay the residue to his ex- 
ecutor for thg purpose of satisfying, in the first place, certain legacies; and he then 
devised all the residue of his real and personal estate to A. B.: the testator, besides ; 
treeholds and copyholds situate in the four parishes, had freeholds not situate in ; 
the county of Cambridge, and copyholds not situate within the four parishes: and 
all the copyholds had been surrendered to the use of his will: Held, that the bene- 
ficial interest in all the freeholds, whether situate in the county of Cambridge or 
elsewhere, passed to the residuary devisee; that the legacies were a charge only on 
the copyholds situate in the four parishes; thatno estate in those copyholds passed 
to the trustees, but only a power to sell; that any surplus of the moneys arising 
from the sale which might remain after satisfying the legacies, passed by the resid- 
uary clause; that the copyholds not situate within the four parishes passed to the 
residuary devisee. White v. Vitty, (2 R. 484) 205 
13, A testator, after giving a legacy to his friend and partner P., appoints him one of his 
executors, and makes other devises and bequests in his favour, so that P. is entitled 
under the will to much greater benefits than any of the other executors, By a 
codicil, in which P. is described as one of the executors, a further legacy is given 
to him. These legacies are not given to P. in his character of executor. Cocke- ; 
rell v. Barber, (2.R. 585) 248 
14, By the custom of the manor of Shap, the legal interest in lands of customary tenure 
parcel of the manor, is not devisable, but is transferred by a deed of bargain and 
sale, having the effect of a surrender, in which the operating’ words are, ‘ bargain 
sell, and surrender,” and on the presentment or production of which, admittance is 
granted to the alienee; but an equitable interest in such customary lands is capable 
of being passed by devise without regard to the custom. A tenant of this manor, who 
was seised of customary lands, conveyed them, by a deed of bargain, sale and sur- 
render, to a trustee, upon trust for such person as the tenant, by any deed or instru- 
ment in writing, or by his last will or any codicil thereto, or any instrument in the * 
nature of a last will or codicil, to be by him legally executed, should appoint or 
devise the same; and under this conveyance the trustee was admitted: Held; that 
the equitable interest in the lands would not pass by an unattested codicil. Wil- 


lan v. Lancaster, (3 R. 108) 317 
15, A will began as follows: —“ In the first place, I will that all my debts and funeral 
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charges be paid and discharged by my executors hereinafter named, ThenI give 
and bequeath unto my eldest son, Richard Willan, my estate at Shap, on condition 
that he make up the deficiency in the payment of the two legacies which I have 
left to my younger son and daughter:” Held, that the testator’s debts were not 
charged on the estate at Shap. bid. 
A testatrix gave the interest of the residue to her brother during his life, and after his 
death, she gave the residue to her executors, in trust for four persons by name, and 
the survivors and survivor of them, to be paid to them respectively when they 
should attain twenty-one, with interest in the mean time; of these four persons, 
two died during the life of the brother: Held, that the two, who died, did not take 
vested interests in any part of the residue, but that the whole of it belonged to the 
two survivors. Pope v. Whitcombe, (3 R. 124) 328 
Under a bequest of a residuary fund to the testator’s first and second cousins, and 
the children of his kinsman George Charge, which children were first cousins of 
the testator twice removed, all persons related to the testator in the degree of 
second cousins are entitled. Charge v. Goodyer, (3 R. 140) 331 
A testator, after giving his wife an annuity for her life, to be issuing out of “ail his 
real estate, lands, and hereditaments in P.,” devised ‘‘the said estate, lands and 
hereditaments” to his daughter and her heirs; but, in case his daughter died under 
twenty-one, and without issue, he devised ‘the said estate, lands, and heredita- 
ments”’ to his wife for her life, and after her decease, to the children of A., share 
and share alike: Held, that, subject to the previous interests given to the daughter 
and to the wile, the children of A. living at the testator’s death, took an estate in 
fee in the lands in P. Wilkinson v. Chapman, (3 R. 145) 338 
A testatrix devises leaseholds to A., subject to the yearly sum of 121., for the sole 
use of Mrs B., to be paid her half-yearly, and this annuity was payable on the 27th 
of January and 27th of July; many years afterwards, A. devises to R. all his lands 
(in which these leaseholds were included), paying Mrs B. 121. per annum, by half- 
yearly payments, to be made on the 27th of January and the 27th of July. Mrs 
B. is entitled, under A.’s will, to a second annuity, distinct from, and in addition 
ieee ated given her by the will of the testatrix. Bartlett v. Gillard, (3 R. 
A testator, after bequeathing to his wife an annuity, charged on his estate at S., with 
power of entry and distress, if it should be in arrear for thirty days, and giving 
other legacies and annuities, which he charges on his lands at S. in aid of his per- 
sonal estate, gives and devises all his real and personal property to trustees, upon 
certain trusts; and he directs them to occupy aud manage, during the minority of 
his son, a farm constituting the greater part of his estate at S., and to Jet and man- 
age the residue of his real estates, and to receive the rents of the whole of his real 
estates: Held, that the widow must be put to elect between her dower and the 
benefits given her by the will. Roadley v. Dixon, (3 R. 192) 356 


21, By a marriage settlement, a sum of 4000/. was to go, after the decease of the hus- 


band and the wife and the husband’s father, and subject to the father’s power of 
appointment, to the children of the marriage equally; and the real estates of the 
wife were charged with a sum of 80001., which was to be divided among the chil- 
dren, in such shares and manner as she should appoint. The wife, by her will, 
appointed 100/. to the eldest son of the marriage, and the remaining 79001. to the 
other children of the marriage, directing the shares to vest in sons on their attain- 
ing twenty-one, and in daughters on their attaining that age, or marriage with their 
father’s consent; she likewise created a further charge, in order that each younger 
child’s share of the 80001. might be augmented to 5000/.; and, by the same instru- 
ment, she, in exercise of a power of appointment, which she had under the will of 
C., appointed C.’s residuary property to the first and other sons of the marriage 
successively, who should attain twenty-one; and if there were no such sons, to 
the daughters of the marriage who should attain twenty-one. Afterwards, % a 
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codicil, she directed that the same fortune should be given to any child or chil- 
dren of whom she might be delivered, as was given by her will to each of her 
daughters, and that, ifno son of the marriage should live to atlain twenty-one or 
be mairied, each of her daughters should be entitled to have for her fortune 10 0002., 


Vind 
to be paid in the manner and at the times mentioned in her marriage settlement or 4 
will respecting the fortunes of her daughters. The wife died in the lsband’s life- % 
time, leaving a son and three daughters her surviving; and in the events which hap- % 


pened, two daughters, the only surviving children of the marriage, became entitled 
under the settlement to the 40001., and, under their mother’s appointment, to the 
residuary property of C.: Held, that they were entitled to receive 10,000/., exclu- 
sive of, and in addition to, their shares of the 4000/. and of the residuary property & 
of C. Whyte v. Kearney, (3 R. 208) 364 : : 

22, A testator gave stock to trustees, to be divided, after the death of two persons who 
had life-interests in it, among A., B.,C., D. and E. in equal shares; and he directed 
that, if any of them should die without issue, before their respective shares should 
become payable, the share of him, her, or'them so dying without issue should go 
to, and be equally divided among, the survivor and survivors of them. A. died, 
leaving issue, who were Jiving at the time fixed for the distribution of the fand: 
then B. died, leaving a son, who died without issue, before the period of distribu- 
tion; shortly afterwards, and also before the period of distribution, C. died without 
issue: Held, that B.’s personal representative was not entitled to any portion of 
the fund: that the one-third of B.’s share, which, on the failure of her issue, sur- 
vived to C. did not, on C.’s death, survive to the. other legatees, but was trans- 
mitted to her personal representative: that the words “survivor and survivors” 
were to be construed in their natural sense, and not as equivalent to ‘other and 
others,” so that no part of the shares of B. and C. went over to A.’s personal repre- 
sentative. Crowder v. Stone, (3 R. 217) 369 

23, A testator, seised of estates in fee, and holding certain lands and tithes in the county “3 
of H. under church-leases for lives, devised all his lands and hereditaments in the ae 
counties of H. and G., and all other his real estate, to his daughter and the heirs of 
her body ; and for default of such issue, to F. and his heirs. The daughter, at the 
testator’s death, and ever afterwards, was of unsound mind. Her husband, having 
taken out administration to the testator, with the will annexed, procured, from time 
to time, renewals of the leases. She survived him, as well as all the cestuis que vie 

. named in the testator’s leases, and died without issue, and without having done 

any act to bar such interest as F. had under the devise. Held, that the leaseholds 
for lives passed by the will: and that F. was entitled to the benefit of the subsist- 
ing leases, which had been obtained by way of renewal of the oldleases. Fitzroy 
v. Howard, (3 R. 225) 372 

24, A testator, beginning his will by expressing an intention to give the bulk of his pro- 
perty to two of his sisters, gave them only a life interest in the greater part of ixt; 
and, after giving legacies to others of his sisters, he expressed his wish, that A., and 
his, the testator’s, servant B. should be his executors, and that B. should live with 
his two sisters, and take care of them and their property; and bya codicil, he 
directed that the interest of 3002. should be paid to B. half-yearly, as wages for 
taking care of his two sisters ; and that, after the death of B. and his two sisters, 
the 3001. should be paid to P.: Held, that the legacy given to B. by the codicil, 
was uot a legacy given to her for her care and trouble, so as to convert her into a q 
trustee of the residue for the next of kin, but that A. and B.,,in their character of Pe 
executors, took the residue beneficially; that, after the death of the two sisters, 
though the services, for which the legacy was given as wages, could ne lengensue 
performed, B. would still be entitled to the interest of the 300/. during her life. 
Dawson v. Thorne, (3 R. 235) 377 Poe 

25, A testator, being absolute owner of some copyholds, of which he had been admitted 
tenant, and having the legal fee of ether copyholds holden of the same manor, 
to which he had not been admitted, but subject to trusts, under which he was in 
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equity only tenant for life, with remainder to his son in tail, remainder to himself 
in fee, surrendered to the use of his will all his copyholds, holden of that manor, or 
which he was seised of or entitled to, either in possession, reversion, remainder, 
or expectancy: he was subsequently admitted tenant of all the copyholds which 
were subject to the trust, except the moiety of one tenement, and afterwards made 
a will, devising all his hereditaments, freehold and copyhold, in possession, re- 
version, remainder or expectancy, to trustees and their heirs, upon trust for his 
son for life, with remainders over: Held, that the surrender and the will passed 
both the legal and beneficial interest in all the copyholds upon which the surrender 
operated, including those of which the devisor was in equity only tenant for life, 
and that the son was bound to elect whether he would give effect to this general 
devise, or would insist upon the benefit of the equitable estate tail, which he took 
under the old trusts, to which some of the copyholds weze subject. Abdy v 
Gordon, (8 R. 278) 395 


26, A testator gave his property, after the death of his wife, to trustees, on trust to pay 


the interest and profits to his two daughters J. and E., to their separate use, with 
a direction to pay to and apply for the benefit of A., the son of E., 2001. annually, 
when he attained the age of twenty-one years, and before that period, such part of 
the 200/. bequeathed to him, as might be judged proper; he then gave his daughters 
power to dispose of the principal by will to their children or grandchildren respect- 
ively, “except that proportion of principal given to E., and from which the interest 
is to arise to my grandson, viz. 4000/., which sum shall be my grandson’s property;”’ 
and in case either of the daughters died without issue, he limited her share of the 
fund over to ‘the otherdaughter, her children, orgrandchildren: Held, that A. was not 
entitled to the annuity, till he attained twenty-one; nor to the 40001., till the death 
of his mother: And, A. having attained twenty-one, and died in his mother’s life- 
time—Held, that the annuity ceased upon his death, but that the 40001. vested in 
him. Livesey v. Livesey, (3 R. 287, 542) 399, 511 


27, A bequest of household furniture and other household effects in a dwelling-house and 


premises comprises all property placed there, either for ornament, or for use or 
consumption in it. Cole v. Fitzgerald, (3 R. 30) 405 


28, A testatrix bequeathed one moiety of the residue of her personal estate to her 


daughter Hannah, for her separate use, during the joint lives of her and her hus- 
band; and if she survived him, to her absolutely ; if not, ts such of her children 
living at her decease as should attain twenty-one ; with a bequest over, if there 
were no such children, to another daughter, Mary, and her children ; and she be- 
queathed the other moiety to her daughter Mary, for her separate use, during the 
joint lives of her and her husband, and, after her decease, to such of her children 
living at her decease as should attain twenty-one; and if there were no such chil- 
dren of Mary, to Hannah and her children, in like manner as the first moiety; with 
a proviso, that, if Hannah died in her husband’s lifetime, and should not have a 
child living at her decease who should attain twenty-one, the second moiety was 
to go over to Hannah’s executors and administrators; and that, in like manner, the. 
first mentioned moiety, in the event in which it was limited over, should, if Mary 
had nota child 'living at her death who should attain twenty-one, go over to Mary’s 
executors and administrators: by a codicil, the testatrix gave 15001., if Mary died 
without leaving any child who attained twenty-one, to Hannah and her children, in 
the same manner as was in the will directed touching the first mentioned moiety of 
the residue; and in case both daughters died without leaving any child living whe 
should attain twenty-one, she bequeathed the 15001., together with all the residue 
of her personal estate, to A.: both the daughters died without issue, but Hannah 
survived her husband: Held, nevertheless, that A. was entitled to the residue. 
Hopkins v. Towle, (3 R. 304) 407 


29, Previous to marriage, the fortune of the wife is so settled, as, in the event of her sur- 


viving her husband, to belong to her absolutely; and, by other deeds of the same 
date, the husband makes a settlement of his property, under which certain interests 
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are given to the wife; he dies in her lifetime, having, by his will, bequeathed to h 
considerable benefits, which he directs shall be in satisfaction of all her claims a 
demands against his estate or executors under the settlement made by him, or = 
any other account whatsoever: the acceptance of the benefits given i her b the 
will does not preclude the wife from claiming a leasehold, part of her ceunritne 
which the husband was bound by the deed settling her fortune to renew in the ne 
of trustees, and upon the trusts of that settlement, but which he had renewed in his 
own name. Coleman v. Jones, (3 R. 312) 411 

A legacy was given to the separate: use of a married woman during the joint lives of 
her and her husband, and in case she survived him, to her absolutely, but if she 
did not survive him, to such person as she should by will appoint, and, in default of 
5 De her next of kin, exclusive of her husband; she died in the lifetime 
of her husband and the testator: S 
sa oh t or: Held, that the legacy lapsed. Baker v. Hanbury, 


81, Where a testator directs his just debts and funeral expenses to be fully paid and satis- 


32, 


fied by his executor thereinafter named, it is a condition imposed upon the execu- 
tor to satisfy the testator’s debts and funeral expenses, as far as all the property, 
which he derives under the testamentary disposition, will extend, whether real or 
personal. Henvell v. Whitaker, (3 R. 343) 427 


A devise of lands to A. “for paying his son 50/. when of the age of twenty-one 


years,” gives A. the fee beneficially, charged with the payment of 501. Abrams 
v. Winshup, (3 R. 350) 429 


33, Where, under a settlement, a testator had, in a certain event, the fee of an estate, 


subject to a term, and had, under the same settlement, a power, in the particular 
event, to appoint the fee, subject to the term, by deed or will, and by his will he 
devised the estate in fee, without reference to his power, the will took effect as a 
devise of his interest, and not as an execution of his power. Farmer vy. Brad- 
ford, (3 R. 354) 432 


34, By the same settlement he had, in the events which happened, a power to appoint 


35, 


36, 


a sum of 1000/., which was to be raised after his death by the term to which the 
fee of the same estate was subject; but his will took no notice of this power: the 
devise of the estate did not operate as an execution of the power to appoint the 
10002. bid. 

The words, if « A. B. shall happen to die, leaving a child or children,” construed to 
mean, upon the effect of the whole will, the death of A. B. before the testator’s 
widow. A testator gave the residue of his estate upon trust, to pay the interest to 
his widow during her life for her separate use, and, after her decease, to pay the 
principal to ©. for her own use, and to be at her own disposal; but if C. should 
happen to die, leaving any child living at her decease, then to. such child or chil- 
dren; and if she should happen to die, without any child living at her decease, then 
to D. and E.; but if either of them should die, before they should become entitled 
to receive the fund, then he gave the whole to the survivor; and if they should both 
die in the lifetime of his widow, then he gave the whole to his wife absolutely: C., 
having survived the widow, was entitled to the residue absolutely. Da Costa v. 
Keir, (3 R. 360) 435 : i 

In order to advance the apparent intention of the testator, the words, ‘ if he should 
die,” were construed, “ when he should die.” Smartv. Clark, (3 R. 365) 437 


37, A testator devised his real and personal property to trustees, upon trust for four children 


of Martha Davies, whom he described by their respective names, together with 
every other child born of the body of Martha Davies alive at my decease, or born 
within nine months afterwards, share and share alike: Martha Davies had two 
other children born after the date of the will, but before the date of a codicil to 
it; and these, as well as the four previously born, were all iNegitimate: the 
children, born after the date of the will, are not entitled to any share of the pro- 
perty. Mortimer v. West, (3 R. 370) 439 
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38, Construction of a will as to the question, whether the proceeds of real estate were 


made the primary fund for the payment of certain legacies. Rickets v. Ladley, (3 
R. 418) 463 ‘as 

39, The statute of the 25 G. II. c. 6, does not extend to wills which dispose of per- 
sonal estate only; and a legacy to a person, who is an attesting witness to such a 
will, is not void. Hmanuel v. Constable, (3.R. 436) 472 

40, When a testator directs a sum to be laid out in building a church, the bequest is 
void; the rule of constuction being, that a direction to build includes a direction 
to purchase land for the purpose of building, unless the testator distinctly refers to . 
land already in mortmain. Pritchard v. Arbouin, (3 R. 456) 481 

41, A son died before his father, leaving a widow, to whom he gave all his property. 
The son’s estate being insufficient for the payment of his debts, the father by a 
codicil to his will, directed his trustees and executors to pay bis son’s debts, and 
named the son of his son his residuary devisce and legatee. The true construction 
of the father’s codicil is, that be intended only the payment of such portion of the 
debts of the son as his son’s estate would be insufficient to pay. Walker.v. Lodge, 
(3 R. 459) 482 

‘42, A general devise of all lands of which the testatrix had power to dispose, is not a 
good execution of a power to appoint moneys, which were to arise from the sale 
of land; Adams v. Austin, (3 R. 461) 485 

42, A testator by his will bequeathed as follows:—‘‘ And unto my wife (who I make 
full and wholly executrix) I give my house, with all my household furniture, as 
also all my plate, china, books, linen, and every other article belonging to me, both 
in and out of my house, and which may not be herein mentioned, she being sub- 
ject to the payment of all my just debts, funeral and testamentary expenses:” 
Held, that the beneficial interest in stock, which formed part of his general estate, 
did not pass to the wife. Collier v. Squire, (3 R. 467) 485 

44, Where legacies are given upon trust to accumulate the interest and dividends, such 
accumulated interest and dividends will not pass by a gift over of the principal sums, 
unless the court is satisfied, by a reference to other clauses of the will, that the in- 
terest and dividends were omitted in the gift over byclerical mistake. Harvey v. 
Cooke, (4 R. 34) 555 : 

45, A bequest of a cabinet, with whatever it contains “except money,”’ will not pass 
a promissory note payable to the testatrix of a date anterior to the will, and which 
at her death, was found in the cabinet. Read v. Stewart, (4 R. 69) 572 

46, A bequest to all the children of A. and their issue, share and share alike, and to be 
paid twelve months after the testator’s decease, is an absolute gift to such children 
of A. as are living at the testator’s decease. Butter v. Ommaney, (4 R. 70) 572 

47, A testator bequeathed the residue of his estate, after the death of two persons, to 
such children of B. as should be then living; andas to such of them as should be 
dead, leaving children, he directed that the children should stand in the place of 
their parents: Held, that,the children of such children of B. as died in the testator’s 
lifetime took no share of the residue. Ibid. 

48, A testatrix having devised her real and personal estate to trustees upon trusts for 
sale, directed that the proceeds of her real estate should be taken as part of her per- 
aaa eee moneys to arise by such sale, and out of all other 

, gacies should be paid; and she then gave the residue 
een a ee 
oe ae ote — i. ie : an e total s lifetime; other legacies 
a vee after e testatrix’s death, during which time 

Ss se legacies were paid, produced rents or dividends: Held, 
ee apiate As absglutely converted into Personalty; that the lapsed 
ged to the residuary legatee, and not to the heir; and that the year’s 
a eRe ond win rhe the legates had been paid, formed part of the. 
. phlett v. Parke, (4 R. 75) 575 


Ps wey 


INDEX. 859 


WILL. 

49, A will is deemed a good execution of a power, if it dispose of the subject of the 

power, although it does not refer to the power. Walker v. Mackie, (4 R. 76) 575 

50, The subject of the power will pass by the words of « all other my property,” if it 
be plain, from other expressions in the will, that, under these general words, she 
considered the property under the power to be included. bid. 

51, A testator, by his will, gave certain annuities, and directed that the sums set apart 
to secure them, should, as the annuitants died, sink into the residue of his personal 
estate: by a codicil to his will, he stated, that, in case his property would not pro- 
vide an income equal to the annuities, they should be rateably reduced: his estate 
was deficient, and the annuities were rateably reduced: upon the death of any annui- 
tant, the sum set apart to secure the reduced annuity, will belong to the residuary 
legatees, and is not to be applied to increase the reduced annuities to the amount 
given by the will. Harmer v. Mills, (4 R. 86) 580 

52, A testatrix appointed A. B. to be her executor, to see that her will was put in force: 
the executor is a trustee for the next of kin. Braddon v. Farrand, (4 R. 87) 581 

53, The intention of a testator, that his gift should not vest in the legatee, until it should 
be actually remitted to him, will prevail, when clearly expressed, provided the re- 
mittance be not delayed by negligence or inevitable accident. Law v. Thompson, 
(4 R. 92) 583 

54, A gift of personal estate to the wife for life, with a direction, that, after her death, 
one moiety thereot shall be at her entire disposal, either by will or otherwise, 
amounts only to an estate for life in the wife, with a power ofappointment; and 
the sale by the widow of a-sum of three per cent stock, which constituted nearly 
the whole of the residue, and the investment of the proceeds in the purchase of 
Jong annuities in her own namie, does not amount to an exercise of her power. 
Reith v. Seymour, (4 R. 263) 660 

55, A gift of real-estate to A. for life, with remainder to her children, as tenants in 
common, and, in case A. shail die without Jeaving lawful issue, then with remain- 
der over, isa gift to A. for life, with remainder to ber children for life, with remain- 
der to A. in tail. Parr v. Swindels, (4 R. 288) 668 

56, Where a donor recommends or directs, that the donee, at her death, shall give his 
personal property to such of his family or such of his relations as she shall think fit, 
the donee has a power to select the objects of her bounty amongst his relations or 
family, though not within the degree of next of kin; butif the donee does not exer- 
cise the power, the word “relations,” or the word “ family” will be construed 
“next of kin,” unless the special expressions of the donee havea different import. 
Grant v. Lynam, (4R. 292) 672 

57, A testatrix, after expressing her desire that certain stock should yemain in the three 
per cents for ever, bequeathed the dividends to her seven children for their lives, 

- with survivorship among them; and directed, that, after the decease of all of them, ie 
their children should succeed to the annuity of their deceased parent, and that, 
after the decease of the seven children’s children, the dividends of the stock should 
devolve in annuities upon the lawful heirs of the testatrix: Held, that all the gifts 
were void except the life interests given to the seven children. Hayes v. Hayes, 
(AR. 311) 682 

58, A testator gave to his daughter a legacy of 10,0001., payable “atid to be paid unto 
her in manner following, viz. asum of 50001. upon her marriage under twenty-one 
with the consent of his trustees, and the sum of 50001. within two years afterwards.” 
The daughter married under twenty-one, without consent ae the tistees; and, her 
first husband dying, she married a second husband at the distance of thirty yeriss. 
from her first marriage: Qu. If, on such second marriage, she became entitled to 
the 10,0001. Clifford v. Beaumont, (4 R. 325) 689 

59, A testator, in the case’ of'an event which happened after his death, directed a freehold 
estate to be sold, and the’ produce applied upon the trusts, intents, and porpases 
afterwards expressed in his will, ag to bis residuary personal estate; by a codicil, he ’ 
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revoked the gift in his will of his residuary personal estate, and made a ew disposi- 
tion of it. The produce of the freehold estate is not thereby affected, but pester 
upon the trusts, intents, and purposes, which were expressed in the will as to the 
residaary personalestate. Francis v. Collier, (4 R. 331) 692 i 

60, A gift to A. and B., whom I appoiat my executors of all that I possess in any way 
belonging to me, by them freely to be possessed or enjoyed, of whatever nature or 
inanner it may be,’? will pass the fee simple of real estate. Thomas v. Phelps, (4 
R. 348) 700 3 

61, Where a testator gives annuities, and directs them to be paid without any deduction 
whatsoever, and where, from the nature of the property out of which the annul- 
ties are to be paid, there could be no deduction, except in respect of the legacy 
duty,—there the annuities shall be paid clear of legacy duty. Smith v. Ander- 
son, (4 R. 352) 702 

62, Whether stock will or will not pass under the word “ moneys,”’ or under the word 
* goods,”’ or under the word “ chattels,’? depends upon the whole context of ie 
will. The word “ goods,” and equally the word “ chattels,” used simply and with- 
out qualification, will pass the whole personal estate, including stock. Kendall v. 
Kendall, (4 R. 360) 706 

63, A bequest of “all moneys, goods, chattels, clothing, &c., the testator’s property, 
which may remain after paying his funeral chargee and debts,” will pass the testa- 
tov’s interest in stock and money. Ibid. 

64, A testator gives an annuity and pecuniary legacies, and then devises all the rest, 
residue, aameomaindes of his freehold, copyhold, and leasehold estates to trustees, 
for the use and benefit of his children. The annuity, and pecuniary legacies, given 
prior to the devise, are well charged upon the freehold, copyhold, and leasehold 
estates. Cole v. Turner, (4 R.376) 714 

65, A testatrix gives a legacy to the sole and separate use of her daughter for life, with 
a power of appointment, and in default of appointment, to her next of kin, ‘as if 
she had died sole and intestate, to the utter exclusion of her husband:” this express 
ion will not exclude a child of the daughter, but is to be considered as used for 
the sole purpose of excluding the husband. Hardwicke v. Thurston, (4 R. 380) 
716 : 

66, Where a pecuniary legacy is given by a testator to his heir, the word is to be un- 
derstood in its legal and ordinary sense, unless controlled by the context of the 
will; and the heir at law will take the legacy and not the next of kin. In such'a 
case it makes no difference, that there are three co-heirs. Mounsey v. Blamire, 
(4 R. 884) 718 

67, A testatrix gave such of her jewels, as should, at her death, be deposited in her 
jewel-box at Rundell and Bridge’s, to persons whose names would be found written 
on a paper contained in the box, and bequeathed the rest of her jewels to A. B.; 
two years before her death she became the subject of a commission of lunacy, and 
no Jewel-box was then, or at the date of her will, or at her death, deposited at 
Rundell and Bridge’s, nor was there any written paper designating who were to 
take the jewels:—the intended gift of the jewels wholly fails. Jerningham v. 
Herbert, (4 R. 388) 720 

68, The word “ survivors,” in a bequest to children, held, upon the context of the will, 
to mean, surviving, so as to attain their respective ages of twenty-one. Crozier 
v. Fisher, (4R. 398) '725 

69, In a will, the. words “failing the male issue,” were, upon the whole context, con- 
strued to mean, “if there shall be no son then living.” Murray v. Addenbrooke, 
(4 R. 407) 729 

< 70, A testator having bequeathed a yearly sum to a person for life, gave the annuity, upoa 

the death of the annuitant, to the eldest surviving son of A., and, failing the male 

issue of A., to the daughters of A. living at the demise of such male issue; at the 
death of the annuitant, A. had no son living, but had two. daughters: Held, that 


ar hy 


INDEX. 


WILL. 


the gift to the daughters of A. was not too remote, and that they were entitled to 
the annuity. bid. F $ 
71, The same testator gave the residue to his widow during her life, and at her demise 
to the eldest surviving soh of A. upon his attaining twenty-five (the trustees being 
directed to apply the interest to his use till he attained that age), or, failing such 
male issue, to the daughters of A. living at the time of the demise of the Jast of 
such male issue; the only son of A. died under twenty-five, in the lifetime of the 
Widow, leaving two daughters of A. him surviving: Held, that, if there had been 
any son of A. living at the death of the widow, he would have taken a vested in- 
terest in the residue, though he had not then attained the age of twenty-five: that 
the gift over of the residue to the daughters of A. was not too remote, and that, in 
the events which happened, they, upon the death of the widow, became entitled 
to the residue. bid. 
A testator devised certain lands to his wife for life, and after her decease, to his 
eldest son in fee, chargeable, nevertheless, in aid of the other estates thereinafter 
devised to him, with the payment of the several sums of money thereinafter be- 
queathed to the testator’s younger sonsand daughters: then, after a specific bequest 
of personal chattels, he devised all his other real estates to trustees, until his eldest 
or some other son should attain twenty-one, subject to the payment of the several 
_ Sums of money-thereinafter bequeathed to his younger sons and daughters, with a 
direction that his trustees should in the mean time apply the rents and profits to 
the maintenance, education, and advancement ofall his younger sons and daughters, 
and then he gave to his younger sons 4000. each, and to his daughters, 3000/. each, 
to be paid to them at twenty-one by hiseidest son, if he should attain twenty-one, 
or by such other son as should attain twenty-one, and become entitled to his real 
estates by virtue of his will, and he expressly charged all his real estates, including 
the remainder in fee of the lands devised to his wife for her life, with the payment 
of the said several sums of money so given to his younger sons and daughters: the 
testator died intestate as to the residue of his personal estate.—Held, that the 
personal estate of the testater was not applicable to the payment of these legacies 
or portions. Kirke v. Kirke, (4R. 435) 742 4 
73, A testator devised his estates in the county of Leicester to trustees, upon trust to 
sell the same, and also his books and live and dead farming stock there, either to- 
gether orin parcels, and to apply the money arising therefrom in manner afler men- 
tioned; when he subsequently directed the application of the fund, he spoke of it 
as “the moneys {o arise from the sale of my Leicestershire estate;” these words de- 
note the whole fund, and include the moneys arising from the sale of the books 
and stock, as well as the moneys arising from the sale of the estates. Earl of 
Newburgh v. Eyre, (4 R. 454) 752 
74, A testator gave one-fifth of the yearly interest of a fund to Mary, two-fifths (o James, 
and two-fifths to Charles; if Mary died without issue, the interest of hec share was 
to be paid to James and Charles during their respective lives, if they were both alive, 
or, to the survivor, if only one of them were alive; if Charles left issue, they were 
to be entitled to the principal moneys, of which the interest hadbeen given to their 
father; if Charles died without issue in the lifetime of James, all benefit of the be- 
quest to Charles was to go to James; if James, without having been in possession 
of the family estate for a certain time, left issue other tan an only son, such issue 
were to be entitled to all the principal moneys, the interest whereof James might 
be entitled to as aforesaid; if James died without leaving such issue or after having 
been in possession of the family estate for a ceytain time, all benefit of the bequest 
to James was to go to Charles, if then living; and if both Charles and James died 
without leaving any lawful issue to be entitled as aforesaid to the bequest, the fund 
was to go as the survivor of them should appoint: Mary died without issue, in the 
lifetime of James and ‘Charles; then James died, leaving a daughter, and without 
having been in possession of the family estate; and afterwards Charles died without 
issue: Held, that the whole fund belonged to the daughter of James. bid. 
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A testator gives a specific bequest to A. and directs, that, in consideration of the 
bequest, A. shall pay his debts, and makes A. his residuary legatee and €xecutor: 
the payment of the debts is a condition annexed to the specific bequest, and, if A. 
accept the bequest, he is bound to pay the debts, though they should far exceed 
the amount of the property bequeathed to him. Messenger v. Andrews, (4 R. 
478) 761 ; 

A testator devised premises, which he held by lease under the dean and chapter of 
Westminster, to A. for life, subject to the payment of all fines and rents as they 
became due yearly; and he directed that, after A.’s decease, the premises should 
be vested in two trustees, who were to manage the same to the best advantage, 
and were to pay all rents and fines until B. should attain his age of twenty-one years, 
to whom the testator bequeathed all the remaining term and interest which he had 
in the lease: the lease was holden at a nominal rent, and contained no covenant to 
renew; but the custom of the dean and chapter was, to renew every seven years on 
receiving a reasonable fine; and, at the death of the testator, about thirty years of 
the term were unexpired: Held, that A. was not bound to renew the lease at any 
time during her life. Capel v. Wood, (4 R: 500) 766 

An unmarried woman, upwards of eighty years of age, devised lands to trustees and 
their heirs, upon trust for her kinsman, W. S., during his life, and, after his decease, 
for his children then living, in fee; and in case W. S. should die without leaving 
any such child, then upon trust to convey the lands to the next of kin of her late 
father and mother, J. H. and T. H., both deceased, his or her heirs and assigns, 
and if more than one, in equal shares and proportions. J. H.and T. H. were not 
related to each other, and, at the date of the will, they had no children, or descen- 
dants of children, except the testatrix herself; so that, at her death, there was no 
person who was of kin both to her father and to her mother: Held, that no person 
could take, under the ultimate devise over, unless he was next of kin both to the 
father and to the mother, and, there being no such person, that the property de- 
volved to the testatrix’s heir. Pycroft v. Gregory, (4 R. 526) 779 


78, A testator who died in 1818, after devising a freehold house to his wife and her heirs, 


+ 


devised the residue of his freehold estates situate in four specified parishes, or 
elsewhere in the county of Cambridge, to two trustees and their heirs, upon the 
trusts thereinafter declared concerning the same; that is to say, upon trust that they 
should sell his several copyholds in the parishes aforesaid, and, after satisfying the 
costs of the sale out of the moneys thence arising, should pay the residue to his 
executor for the purpose of satisfying, in the first place, certain legacies; and he 
then devised all the residue of his real and personal estate to A. B. ‘The testator, 
besides freeholds and copyholds situate in the four parishes, had freeholds not situ- 
ate in the county of Cambridge, and copyholds not situate within the four parishes; 
and all the copyholds had been surrendered to the use of his will: Held, that the 
beneficial interest in all the freeholds, whether situate in the county of Cambridge 
or elsewhere, passed to the residuary devisee: that the legacies were a charge only 
on the copyhold situate in the four parishes: that no estate in those copyholds 
passed to the trustees, but only a power to sell: that any surplus of the moneys 
arising from the sale, which might .remain after satisfying the legacies, passed by 
the residuary clause: and that the copyholds not situate within the four parishes 
passed to the residuary devisee. White v. Vitty, (4 R. 584) Appendix, 807 


79, A testator bequeathed to his wife during her life four-sevenths of the income of his 


general residuary estate, in which he intended to include a Scotch heritable bond; 
but the infant heir, having.elected, under the order of the court, to claim against 
the will, took that bond by his legal title, subject to the widow’s right of terce: 
Held; that the widow must elect, and that, although disappointed of the four- 
sevenths of the interest of the bond debt which the testator meant her to enjoy, 
she must, if she claimed what he had effectually bequeathed to her, bring in her 
terce to increase the general residuary estate. Reynolds v. Torin, 1 Russell, 129 


80, A testatrix, who was-entitled to a distributive share of the assets of an intestate, fo 
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whom, at her death, no administration had been taken out, bequeathes ‘all such — 


sums of money as should be owing to her at the time of her decease from G. B.:°? 
These words will not pass her beneficial interest in a sum of money which was then 
due from G. B. to the estate of the intestate. Collins v. Doyle, 1 Russell, 185 
A testator having devised all the residue of his real and personal estate to trustees, 
upon trust, within six months after his decease, to raise 34,0001., and having out of 
this sum made a _ provision for the maintenance of his two daughters, E. and §., 
during their minorities, directed, that a moiety of the interest arising from it should 
be paid to each daughter, on her attaining the age of twenty-one or marrying, for her 
separate use, during a term of ninety-nine years, if she so long lived; and that, in 
case either of them died, leaving no child or issue of a child, the whole of the in- 


terest should be paid to the survivor, for her-separate use, during the remainder of 


the term, if she so long lived: and, subject to these and some contingent gifts, 
which never took effect, he bequeathed the 34,0001. to his trustees upon trust, 
after the decease of his daughters, for such person or persons as should, under the 
subsequent limitations, be entitled to the residue of his real and personal estate. 
Semble, that E. and S. did not take quasiestates tail in thesum of 34,0001. Smith 
v. Frederick, 1 Russell, 174 


82, A testator, after expressing an intention to dispose of his whole estate, and giv- 


ing legacies of 1002. to each of five persons, desires all his goods and movable 
effects to be divided equally between them, and then bequeathes 201. to a person 
whom he appoints executor; afterwards, by a codicil, he directs the money to be 
paid to those five persons in twelve months, and his utensils and goods to be given 
to them in one month after his decease: Held, that the words “‘ goods and mova- 
ble effects” are to be limited to utensils and articles ejusdem generis, and that the 
testator died intestate with respect to the beneficial interest in the general residue 
of his property. Sutton v. Sharpe, 1 Russell, 146 


83, A testator bequeathes a sum of stock to each of five nephews and nieces, or to their 


respective child or children; should any die without child, such share to revert to 
the residuary legatee:—each of the nephews and nieces who survive the testator 
takes his or her legacy of stock absolutely. Montagu v. Wucella, 1 Russell, 165 


84, The same testator appoints as his residuary legatee E. P. M., his child or children; 


in case of his death without any stich, the residuary interest to vest in the other 
five nephews and nieces then alive, share and share alike, and, as before, to each 
of their respective child and children; and in case of either of their deaths without 
apy such issue, then his or her share to be divided amongst the survivors:—E, P. 
M., having survived the testator, takes the residue absolutely. Ibid. 


85, A testator bequeathed personal property to his trustees and executors, upon trust to 


pay the dividends to his daughter, during life, to her separate use, and after her 
decease, to pay the principal unto all and every her children who should live to 
attain twenty-three years of age, share and share alike, with benefit of survivorship 
in case any of them died under that age; with limitations over, in case there should 
be no such child or children, or, being such, all of them should die under twenty 
three, without lawful issue. The daughter had a child, who died under age in the 
daughter’s lifetime.—The bequests to the children and the subsequent limitations 
were too remote. Bull v. Pritchard, 1 Russell, 213 


86, A testator bequeathed a fund, which was to be produced-by the conversion into 


money of the residue of his real and personal estate, to trustees, upon trust to pay 
the interest of one moiety to his daughter, for her separate use during her life; and, 
after her death, to pay 100/. a year to her husband during his life, and to apply the 
remainder of the dividends to the maintenance and education of all and every her 
children, until they attained twenty-one respectively, and when they attained their 
respective ages of twenty-one, upon trust to pay the principal to them in equal 
shares: the mother survived the testator, and left two children, who died under 
twenty-one. The moiety of the residue vested in these children. Jones vy. Mac- 


kilwain, 1 Russell, 220 


: 
* 


ee ee ea 


eT ay 


894 


- WILL. 


INDEX. 
Le 


87, A testator bequeathed a sum of stock to (rustees, upon trust to pay the interest to» — 


his son during life, with a direction, if he married a woman of fortune of a speci- 
fied amount, to settle the fund upon her and the issue of such marriage ; butin case 
of the son’s decease, leaving no issue of his body, the stock was given over to va- 
rious persons; and the testator also disposed of the residue of his estate. The son 
married a woman who had not the fortuneiequired by the will, and died leaving 
issue of that marriage. Held, that the son’s life interest in the stock was not ex- 
tended, by implication, to a quasi estate tail; that the issue of his marriage took 
no interest in the stock; that the gifts over failed; and that, after the son’s death, 
the stock belonged to the residuary legatee. Andree v. Ward, 1 Russell, 260 


88, A bequest of “ my furniture, plate, books and live stock, or what eise I may then be 


possessed of at my decease,” will pass the general residuary estate, though followed 
by specific bequests and devises to the same person, and by gifis of pecuniary 
legacies to various other persons. Flemming v. Burrows, i Russell, 276 


89, A testatrix devises to A. for life, remainder to A.’s first and other sons in tail-male, 


remainder to A.’s daughters as tenants in common in tail, with cross remainders 
between them in tail; remainder to trustees for a term of years upon trust, to raise 
and pay such legacies as she had thereafter given, or should give by any codicil: and 
in a subsequent part of the will, she bequeathes various legacies from and imme- 
diately after the decease and failure of issue of A.: Held, that “ failure of issue” in 
the gift of the legacies must be construed “ failure of such issue as were included 
in the limitation of the estate,’ and that, therefore, the bequests were not too re- 
mote. Morse v. Lord Ormonde, 1 Russell, 382 


90, By a marriage settlement, lands are settled on the first and other sons of the mar- 


riage successively in tail male; remainder to the daughters of the marriage as ten- 
ants in common in tail general, with cross remainders between them; and the 
ultimate reversion in fee is limited to the husband, who, afterwards, by a will reci- 
ting that he was seised of the reversion in fee simple, expectant upon the contin- 
gency of there being no child of the marriage, or of the death of all the children of 
the marriage without issue, devises his said reversion in case he should die without 
any child or children, or there being such, all of them should die without issue: 
Held, that the devise of the reversion is void. Bankes v. Holme, 1 Russell, 394 


91, A testator directs that his household furniture, &c. and utensils in and about his 


mansion-house at H., should go with the mansion-house, and that, for that pur- 
pose, his trustees should make an inventory of the furniture, &¢. and utensils which 
should be found in and about his mansion-house and premises at the time of his 
decease: these words do not pass farming utensils on lands at H., occupied by the 
testator along with the mansion-house. Fitzgerald y. Field, 1 Russell, 427 


92, A testator by his will directs, that, with the money arising from the personal estate 


bequeathed to his trustees (which is to be first so applied) and from the sale or 
mortgage of certain real estates devised to the same trustees for a term of years, 
the annuities and legacies thereinafter given are to be paid; and he afterwards 
gives, among other things, an annuity secured by powers of distress and entry on 
the real estates: by a codicil he bequeathes bis personalty and the residue of his 
real estates for a term of years to other trastees upon the trusts in his willand codi- 
cils mentioned: and he then gives to A. M. an annuity which he charges on the 
residue ofhis real estate, and secures by a power of distress: Held, that the per- 


sonalty is the primary fund for the payment of A. M.’s annuity, and that the ea 
estate is charged only as an auxiliary fund. Ibid. 


93, Neither the words “TI give and bequeath all my effects (after paying off every due 


demand),” though immediately preceded by directions touching the rents of a 
copyhold estate,—nor the words. “ what little I have left to call my own,”—will 


include the equity of redemption of that copyhold. Henderson v, Far bridge, 1 
Russell, 479 


94, A testator directs the residue of his property to be divided into eight equal shares, 


and disposed of * as follows among the children of A. B.:” he then gives two shares 
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a to each of the two daughters, and one share to each of the three sons of A. B., 
i. “ making together only seven shares: Held, that the whole residue is divisible 
amongst the children of A. B. in seven parts; each daughter taking two of those 
seven parts, and each sonone. Berkeley v. Palling, 1 Russell, 496 : 
95, G., having by deed given his meets a life interest in some real property, by his will : 
devises to her other real property in fee, and then directs the debts due to him from 
her husband to be released, on condition that, within two months from his the 
testator’s decease, the husband shall release all claim. in or to the property which 
the testator had given or should give to the wife: Held, that the release, which 
the husband is to execute, is to be jn favour of his wife, and not for the benefit of 
_ the estate: that the husband does not forfeit the benefit intended for him by not 
executing, within the time limited by the will, such an instrument as the testator 
required ofhim. Hollinrake v. Lister, 1 Russell, 500 
96, A testator bequeathes to “ his only son 60/. per year for ever; also to provide for the 
two daughters of H. E. andthe remainder of his property to the two children of S. 
A.;” Held, that, under these words, the two daughters of H. E. do not take any 
benefit. Abraham v. Alman, 1 Russell, 509 
97, A testator having bequeathed various legacies, and, among others, an annuity of 51. 
to his daughter during her life, directs his son (whom he afterwards makes his 
executor) to take care of and provide for her; and, “* subject as aforesaid,” he gives 
to that son the residue of his real and personal estate; the daughter is entitled to 
a provision out of the residue, in addition to her annuity; and a reference will be 
directed to the Master, to fix the amount of such provision. Broad y. Bevan, 1 
Russell, 511 
98, A testator, after bequeathing a sum of long annuities to his wife for life, gives the’ 
capital, after her death to A,, if he shall be living at her decease; andifnot to A.’s 
son; A. outlives the wife, but both he and the wife die in the testator’s lifetime: 
Held that the legacy to A. lapsed, and that the gift to his son‘did not take effect. 
Williams v. Jones, 1 Russell, 517 
99, A testator, having by a post-nuptial settlement made certain provisions for his wife, 
F3 which were expressed to be in bar of dower, bequeathes to her some specific legacies 
and a sum of money, adding that what he has so given her, together with the provi- 
sion made for her by the settlement, should be in lieu of any dower which she might 
claim; the assets having proved insufficient for the payment of the legacies in full, 
and there being real estate out of which the wife could have claimed dower: Held, 
that the wife was entitled to priority over the other legatees, and that the legacy 
given to her ought not to abate proportionally with the other legacies. Heath v. 
Dendy, 1 Russell, 543 
100, Stock specifically bequeathed does not vest in the specific legatee, until the assent 
of the executor, 1 Russell, 5438, 596 
101, Donatio mortis causa, Revocation, Leasehold. 
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The statute of 25 G. Il. c. 6, does not extend to wills disposing of personal estate 


only; and a legacy to a person, who is an attesting witness to such a will, is not 
void. Emanuel v. Constable, (3 R. 436) 472 


g YORK (CUSTOM OF). : ° 

: A testator, domiciled and resident at the time of his death in the province of York, makes 

, a will, by which he appoints executors, who do not take the residue of his personal 
estate beneficially, but makes no disposition of the beneficial interest in that residue: 
Held, that the residue is to be distributed according to the statute of distributions, 


and not according to the custom. Fitzgerald v. Field, 1 Russeil, 416 
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